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THE LIABILITIES OF PABTNERB OF JOINT^OCE COMPAKIEa 



Wi an now to consider the liability to contribute on 
the part of ahareholden who become each while the 
oompany is carrying on bnsinees, and who acquire 
thttr shares from the company. 

In all the cases which have been decided on this 
pmi, the defence has been that the purchase was 
indtioed by misrepresentation or concealment — that 
the contract was thus tainted by the fraud of one of 
the contracting parties, and that it fell therefore to 
be let adde, and the parties remitted to thdr original 
position. In one action against the liquidators of the 
Western Bank, it was also pleaded that an ipsofaeio 
dinolation of the company had taken place, and that 
the sale was therefore void — ^but no judgment was 
proDonnoed, in this case, which it is understood has 
been compromised. 

The misrepresentation may be contuned in reports 
made by the directors to the shareholders, or in a 
pnUSahed prospectus, or it may be verbal — made by 
the directors at a meeting, by some one of their num- 
ber with or without the authority of his colleagues, 
or by the manager or other oflScers of the company. 
Considerable niceties have arisen from the mode in 
which the misrepresentation has been made, and the 
channel through which it has reached the purchaser. 

It IB not easy to reconcile the decisions, which are 
chiefly English. And certain views which had begun 
generally to prevail, have again been unsettled by the 
Rcent case of ex paiie Nicol in re The Royal BritltJi 
Bank^ 22d Jan., 1859. That our observations may 
hsTe any practical utility, it will therefore be necessary 
to trace the current of the decisions. 

In BelV» Case, Juritt, II., p. 844, an insurance 
company projected in 1852, and completely registered 
in 1853, was in an embarrassed position before the 
end of that year, and in 1854 there was a distress for 
rent. In 1855 a prospectus was issued, bearing that, 
in consequence of a great extension of business, the 
dixectors had resolYed to increase the capital Bell | 

TOXbXL 



was induced by this prospectus to take sharea. ffdd, 
by the Master of the Bolls, that he was not liaUe aa 
a contributory. 

The misrepresentations in ffolfi Ca$e, 22 Beavan, 
p. 48, were made by one of the directors, ffeid, that 
Holt was liable to contribute. '' Though it is possible 
" he may be able to sustain an action against the 
*' director who so deceived him, yet, as between him 
*' and all other innocent members, they had a right of 
*' contribution against him." — Matter of the SoUi, 

In the case of Bernard, 5 De O. & S. 283^ % 
person who held 50 shares in a company, purchased 
50 more, relying on information given by the fMnager 
in answer to inquiriea Hdd, that he was liable, aa 
the inaccurate representation of the manager, how- 
ever fraudulent, would not relieve him. 

In Bumei v. Pennd, H. L. 2 dark, p. 479, the 
purchaser acted on the representations of the law 
agent of the company, who was applied to for infor- 
mation. Held, that he was liable to contribute, the 
directors not being answerable for the law agent, who 
was not agent of the company to bind it in such 
matters. 

In BrockwetVi Cote, Juritt, HI, 879, the par^ 
sought to be made a contributory, was misled by a 
report adopted at a general meeting of the Bbyal 
British Bank, although he had received dividends on 
his shares. Held that he was not liable. 

The case of Ayre, Juritt, IV., p. 59G, is a lead- 
ing one, and the judgment of the Master of the BoUa 
contains a very full and lucid statement of the prin- 
ciples which he conceives sliould regulate the whde 
of this class of cases. Ayre became a shareholder, 
relying on the representations contained in letters 
written by the BOCTetarf and manager of the company 
to the actuary, and communicated to him, and also on 
the faith of a report of the directors, of which a copy 
was sent to him. The Master of the Bolls, after point- 
ing out the distinction between the misrepresentation 
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of ft private indindaal and that of the company, 
thus stated the case which fell to be made 
ont : — ^'^ What Mr Ayre has to prove is, first, that a 
*' representation was made to him, on the faith of 
*' which he became a shareholder, and that such le- 
*' presentation is untrue; and, secondly, that such re- 
''presentation was made by the company." He then 
puts aside the representation of the secretary, and 
lays down : — ''No one as secretary or manager can be 
*' the agent of the company to commit a fraud, unless 
''he was expressly directed by the Board of Directors 
"to make a particular statement, in which case it 
''would be the statement of the company.*' Then, 
passing on to the report by the directors, he showed 
that it was calculated to delude strangers, and having 
deluded Ayre, he fell to be relieved. The knowledge 
of the directors that their statements were delusive and 
untrue, was held to be wholly immaterial — ^"They 
''were bound to know it; they must be held to know 
"it; they were the vouchers to the public of the 
"accuracy of their statements; they were the company 
"itself, by its proper organs, announcing to the public 
"the state of tiie concern.'' Accordingly, HM, that 
Ayre was not liable to contribute. 

In the case of the National Epcehange Co. v. Drew, 
H. L. 2 Macqueen^9 Report, 103, the opinions expressed 
in the House of Lords on the question, whether repre- 
sentations by directors are representations by the 
company, are in precise conformity with the decisions 
in the various cases already cited. Lord Cranworth, 
and Lord St Leonards, both agreed in this, that from 
the nature of things, and from the exigencies of 
society, representations by directors, made even to 
tiie company, must be regarded as representations by 
the company, and do bind the company : "Otherwise," 
as Lord Cranworth says, "Companies would be in 
"this extraordinary predicament that they might 
" employ, nay, must employ agents to carry on their 
"concerns, and that these agents might make re- 
"presentations, be they ever so false and ever so 
" frandulent, and yet, nevertheless, that the company 
" might and must benefit by those misrepresentations, 
'* without being at all liable to be told — ^That is your 
" fraud." 

These cases were generally regarded as deciding that, 
where a person was induced to take shares in a com- 
pany by the misrepresentations of the directors of the 
company as a body — as where they issued a report or 
prospectus containing false statements as to the position 
and afiairs of the company — ^there was no liability to 
contribute; while, on the other hand, where the 
purchase was induced by misrepresentations made 
by an individual director, or a manager, or secretary, 
o^ law agent, having no authority from the general 
body of directors to make sudi representations^ the 
purchaser Vas not entitled to exemption. 



This distinction was dear and intelligible; but tha 
case of NicU, to which we have referred, has again 
left the question in doubt. In that case, Nicol took 
shares in the Royal British Bank, on the iisith of % 
report by the directors, which turned out to be fslsa. 
On this ground alone. Vice-chancellor Kinderaley, on 
the authority of his own decision in BroekwdCi CoMe^ 
removed Niool's name from the list of contributoriea, 
and the case thereafter came before the Lords Justices 
on appeal The decision was affirmed, but on % 
different ground, in which the whole Court concurred, 
the Lord Chancellor entering into a full examination 
of the various cases bearing on the general question 
of the liability of a company for the fraud of the 
directors. Treating the opinions expressed in the 
House of Lords in the National Exekange Compan^t 
(kue as extrarjudicial, and therefore not binding as 
authorities upon his judgment, he stated that he was 
compelled to take a different view of the relation 
existing between the directors of a company and the 
shareholders, and after pointing out the grave con- 
sequences to which the proposition maintained by the 
lords might possibly lead, went on to say : "I cannot 
" help thinking that the true principle will be found 
" to be, that in all cases — except such extreme cases 
"as that of Bell's, where the whole company was 
" considered to have been party to the fraud — ^if the 
" directors, in the course of the performance of their 
" duty, make any false or fraudulent representations to 
"the shareholders, and afterwards think proper to 
" give them authorised circulation beyond the limits 
" of the company, that a stranger who chooses to 
"act upon them, and suffers loss in consequence, 
" must either submit to, or bear what his own vol* 
"untary acquiescence in representations which aie 
" not addressed to him, has brought upon him; or, 
" if he has any remedy at all, it must be against 
" those who, seeking to deceive the public generally, 
" have entitled him to make a case against them out 
"of his own individual deception as one of the 
"public." Lord Juttice Knight Bruce would have 
hesitated to take the ground taken by Vice-chancellor 
Eindersley, but affirmed on another ground. Lord 
JuUice Turner, stating the question to be, whether the 
shareholders of a company can maintain a claim for 
contribution against persons drawn in by the false and 
fraudulent representation of their directors, applied 
to it the rule qui facit per aliumfacit per m, and ex- 
pressed the opinion that shareholders are responsible 
for false and fraudulent representations of their di* 
rectors. But he held that the representations must 
be made by the directors, as a body, to the party 
founding upon them, and must enter directly into the 
contract; and as Nicol had contracted on the faith of 
a report and circular by the directors, neither of which 
was addressed to him^ and which were exhibited to 
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faim by an indiyidoai director, without the knowledge 
or conaeDt of his oo-directors, his Lordship would, 
if misrepresentation had been the only defence, have 
lield him liable to contribute. 

The important question thus again thrown open 
eannot long remain in a state of uncertainty. We 
caaaot help thinking that the weight of reason, as 
wen as authority, is in &your of the Tiew that the 
fiiad of the directors daiM eatuum eontradui binds 
tlte company. Can it be doubted that persons are 
reflpoosible for the fraud of those to whom they have 
entrusted the management of their afihirs, and is there 
any weQ-fonnded distinction between private persons 
md a number of individuals associated into a Joint- 
Stock Company! It is said the directors of such a 
eompsny '< possess only a restricted authority, the 
eitent of which, by proper inquiry, may be ascer- 
tabed,*' (Lard Chanodhr in NiooTs Caue.) But what 
is meant by this? Put the two cases of directors of 
a company, and the salesman of a merchant The 
directors are authorised to sell the shares of the 
eompaay, the salesman is authorised to sell the 
nwrchaaVs goods. Neither the director nor the 
aleiman are authorised to induce a purchase by 
BustepresentatiQn or concealment, but both do so, 
nd the company in the one case, and the merchant 
vx the other, take the benefit of the fraud. Is the 
merchant liable, on repetition, while the company 
an not) and what course of inquiry is open to an 
iste&ding purchaser in the one case more than in 
the other, by which he could guard against misrepre- 
Hotation or eonoeabnentf No doubt it is hard that 
the ahareholdersy who are equally innocent, should 
n&r the consequences of the fraud, but do they in 
Rslity sofferf It is a fair presumption that, but for 
the fraud, the shares would never have been sold, 
ndif so, the shareholders would have had no claim 
agnnst any one for contribution. But although they 
vere losers^ it is a plain rule of equity that, where 
ooe of two innocent parties must suffer through the 
ftand of a third, it must be the party who conferred 
the power in virtue of which the fraud was committed. 

No case involving this question has yet arisen in 
Scotland, but a very dear indication of opinion was 
given by the Lord Ordinary, Einloch, in the case of 
I^S^ 4th January, 1859, in favour of the view 
^Hucb, notwithstanding the doubts cast on it by the 
Ooort in the case of Nicol, wo regard as equitable 
aadioimd. 



GLASGOW CmCOTT COURT. 



^ hkte sittings of the Justiciary Court, at Qlas< 
9>w, were, in various aspects, somewhat remarkable 
ttd interesting. 
I^ of idl| Jury^ Counsel, and Agents were 



startled by the phenomenon of two different Judges 
breaking down, from indisposition. Lord Ivory 
sat one day; but was unable to resume his place 
the day following. Lord Cowan ooeupied the 
Bench for a single diet, but he also had to retire; 
and the proceedings were carried through by Lord 
Ardmillan. We have spoken of this as an unusual 
phenomenon, and we believe our readers will join us 
in the remark. Lawyers, who have reached the 
judicial seat, very rarely require to pause thus in the 
performance of their duties. Whether it be some- 
thing in the judicial atmosphere, we cannot tell; but 
so long as Judges possess sufficient strength to don 
their robes of office, they seem to go on, as if by some 
unaccountable inspiration. It is only on the occasion 
of some temporary or permanent retirement, and when 
"out of harness," that their physical or mental ener- 
gies seem to forsake them. Such, at least, is a very 
general impression, with reference to those who fill, or 
continue to draw pensions for having filled, the judicial 
office; and hence the circumstance we have referred 
to excited not a little speculation. Lord Ivory is a 
man who has long filled a large space in the eyes of 
the profession; and we believe, generally speaking, 
his permanent absence would be felt as a serious 
loss. Lord Cowan has proved a most respectable 
Judge; and any serious indisposition on his part 
would, we doubt not, be very generally regretted. 
In every point of view, therefore, it was startling to 
see the procedure of the great Westom Circuit par- 
tially stopped by their indisposition. 

Connected with this, it was interesting to observe 
the effect of modem modes of communication and 
locomotion. Counsel, Agents, and Jurymen assembled 
as usual. It was announced that Lord Ivory could 
not resume his place on the Bench. A brief adjourn- 
ment occurred, and Lord Cowan made his appear- 
ance. Again, Counsel, Agents, and Jurymen made 
their appearance; Lord Cowan took his seat^ but 
immediately retired; an adjournment once more took 
place, and Lord ArdmiUan filled the Bench. Mattors 
seemed at a standstill; the telegraph was called into 
requisition, and presto 1 a Judge was supplied as if 
by magic. What a mess everything would have been 
in under the old methods of communication and 
locomotion! 

The second circumstance calculated to excite intaresi 
was the spectacle, so rare in a Scottish Courts of a trial 
for a regular conspiracy, attempted to be carried 
through by means of perjury. We frequently read of 
cases of the kind in Ireland. They may occasionally be 
heard of in the South; but we scarcely recollect such 
an occurrence in our Criminal Courts. The whole cir- 
cumstances of the case, too, were calculated to make a 
deep fvnd painfql impression. The person against 



MB SCCmiSB LAW JOURNAL 



tiTov., 1859. 



whom the ooiupinoy had been directed, was a gentle- 
man, carrying on bouneae as a writer and house 
fretori who^ for twenty years at least, had maintained 
aa onimpeached character, and who had only re- 
cently been married. He had, in the course of Ids 
busineBB, been obliged to raiM an action, and obtain 
decree against a tenant, and the cautioner for his 
rent The whole amount was a trifle— not exceed- 
ing the jurisdiction of the Small Debt Court The 
tenant was a man of middle aga His wife, accord- 
ing to her own account, was little short of forty years. 
They had a family, and amongst the rest, one 
daughter on the yerge of womanhood. The cautioner 
Ibr the rent has conveniently disappeared, along with 
one of the parties accused, and who had been at 
liberty on baiL The other two panels had been 
apparently brought into the conspiracy at a some- 
what advanced stage. But the evidence disclosed, 
the Jury unanimoualy found, and the Judges declared 
that the accused had deliberately entered into a con- 
■piraey, fbr the purpose of involving the factor in a 
eharge of assault with intent to ravish, and thereby 
obtaining a discharge of the rent and other pecuniary 
advantages; that the wife and mother, with consent, 
or on the suggestion of her husband, was to take the 
leading part in the drama, and that this foul design 
was deliberately carried into execution, up to the 
point of the conspirators, and the woman Boyle's 
dabster, supporting their case upon oath before the 
police magistrate. 

From what transpired at the trial, and from 
our own knowledge of what took place when Pater- 
aon himself was tried for the alleged assault, his escape 
was really providentiaL Now, when such things can 
occur in tlds dty of Glasgow, who is safe I When 
such deliberate and i^tematio penury is proved 
to have occurred in our local courts, how much 
reason is there to believe that similar, although 
not equally atrocious, crimes are perpetrated every 
day! The motive was apparently altogether inade- 
quate, even as regarded the principal parties. The 
process to be adopted was of the most repulsive 
kind, involving an abnegation of every natural feeling; 
and one of the prisoners, at leasts appeared to have 
joined the other conspirators at the eleventh hour, 
almost on the spur of the moment We trust that what 
has been thus disclosed will operate as a salutary 
warning to all magutrates^ and other officials acting 
In our police courts, to be guarded in treating evidence 
brought before them, as in all cases necessarily true, 
because it may be concurred in by more than one 
witness. Here, no less than seven witnesses con- 
enrred in swearing, circumstantially, and consistentiy 
In all but minor details, to a story which was absolutely 

7her« wa« a subordioAte feature in the trial of this 



case, which could not fsil to make a very painfiil im- 
pression upon non^professional, as weU as professional 
auditors. 

We have already referred to the profossional and 
social position of Mr Paterson, against whom the 
ccmspiracy was directed. He was necessarily the 
leadiDg witness for the prosecutbn. Generally speak- 
ing, as remarked by the most recent writer upon 
8uch*subjects, (Dickson on the Law of Evidence, sea 
2037,) '4t is not necessary in Scotland, as in some 
« other countries, to caution the advocate against the 
''brow-beating or harsh style of cross-examination, 
'<for that i» seldom resorted to, and is always dis- 
''oouraged in our courts^ A truthful witness is 
** entiUed to be tnated with courtety; and with some 
" allowance for being in a positiou, perhaps an anxious 
''and painful one, which he has rarely, if ever, 
"occupied before. Nor should hesitation, or even 
"slight errors, and inconsistencies, on his part^ in* 
"duce an opposite treatment, for they can usually 
" be accounted for without supposing that he meant 
" to deceive. Besides, imputing fslsehood to a. truth- 
" fnl witness, or treatmff him at dithonedf is impolitic 
"as well as uftfair, for it usually enUsts the sympatiiy 
" of the Juiy in his favour, and produces the very 
" opposite effect upon the case from what the inter- 
" rogator intended.*' There could not have been a 
more pregnant example of the truth of these remarki, 
than the mode in which the cross-examination in this 
case was conducted, and its result We think we are 
folly warranted in saying that the witness Patersoni 
in the paiirful and trying potition in which he was 
placed, gave his evidence clearly, consistentiy, and 
with eveiy appearance of candour. One or two of 
the Counsel for the prisoners, however, seemed to as- 
sume, as a matter of course, that the foul charge which 
had been brought against him was necessarily well* 
founded; and, in consequence^ he was pertinaciously 
assailed by questions such as these : — Whether he 
had given money to one of the witnesses, named 
M'Coll, to give evidence in the cause) Whether he 
was in the habit of letting any of his houses to be 
occupied as brothelst Whether, and how ofteui 
he had himself been in such placest Whether he 
had, in certain circumstances pointed at^ been in 
company with prostitutes^ for improper purposes) 
Whether he had ever been "laid hold of by any 
other female, in the way described in his evidence as 
applicable to the woman Boyle! And — we suppose 
by way of being excessively clever — whether his 
own ^^e had never laid hold of him in the way re- 
ferred to! 

No doubt all this received the very marked repre> 
hension, not only of the Judge, and the Jury, but of 
the general audience. But what we now venture to 
say is^ that it weut entirely beyond tiie privil^e of 
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Coonael ander the drcumstaiioes. If, indeed, Counsel 
wu iostructed that the witness was hound, if he 
adhered to the truth, to answer such interrogatories 
in the affirmatiye; and if, in his brief, he had the pre- 
cognitions of other witnesses by whom he was to 
otablish the truth of what was implied, in the event of 
Fitenon's answering in the negative, this would have 
justified such a line of examination. But no witness 
was tendered to support, upon oath, the position 
taken up by the interrogator, or even, by the remotest 
ioneodo, to indicate any charge against Faterson's char- 
leter. In these circumstances, we put it to our readers, 
whether such a total departure from the decorum 
that osually marks the procedure of our Supreme 
OoQits, ought to be tolerated? And we may leave 
tius matter with the remark, that we do not believe 
neh an unbecoming course would have been followed 
hj any procurator, before the Sheriff Courts of Glas- 
gow, or elsewhera 

The sentences pronounced in this, and other cases, 
eoDstituted the next feature in the proceedings at- 
tractiog attention. 

The comparative disparity between crimes and 
pQiushments, exhibited in the different convictions 
and aeotences, must have appeared to every one, 
off the Bench, as totally inexplicable; and formed 
the subject of comment^ at the time, in the daily 
pren. We cannot go over the whole list, but may 
Rmind our readers of a few examples. 

David Matheson was found guilty of having had 
is lus possession a forged Bank of England note, 
knowing it to be forged, and of having uttered 
another note of a similar description. He was re- 
commended to mercy by the Jury; but his sentence 
was ten years' penal service. Thomas Miller was 
ibond guilty of stealing £5 in notes, and five half- 
aovereigns, contained in a letter entnuled to him <u a 
kUer ectrrier» The case, in short, was one of theft, 
nd breach of trust, by a public servant — a crime 
ibikiog at the very root of confidence in our great 
postal establishments; but his sentence was limited 
to twelve months* ordinary imprisonment. 

Susan Walker was found guilty of theft,- aggravated 
ly a former conviction : sentence, four years penal servi- 
toda. Mary Douglas was convicted of theft of a pair 
<fhkmieti: sentence, four years' penal servitude. On 
the other hand, James M'Laren was convicted of the 
erime of mobbing and rioting, ''for the purpose of 
''nultreating and intimidating persons supposed to 
''be Orangemen and Protestants,** and of having 
''with miners* picks, and other weapons, assaulted 
"James Campbell, to the effusion of blood, and 
"aeiious injury of his person, by striking him several 
"blows of the neck, and other parts of his body.** 
This was an outrage against public policy, dictated 



by the most mischievous motives — a modified form, 
in short, of civil war, the fruit of bigotry and party 
spirit — but the Judge declared, in effect, that the 
majesty of the law should be satisfied with a sentence 
of imprisonment for four months. 

Ann Conyan pleaded guilty to theft of a brush 
from a shop, and was sentenced to four years*^ penal 
servitude. John M*Gichan was charged with the 
murder of his wife, and found guilty of culpable 
homicide: sentence, nine months of simple imprison- 
ment 

Mary M'Donald was found guilty of stealing £1 
sterling, aggravated by previous conviction, and she 
was visited with a sentence of ten years' penal ser* 
vitude. The conspirators against Mr Frauds Paterson 
were found guilty of a crime, which Lord ArdmiUan 
characterised in the following among other terms:— 
" A more grave offence than that of perjury, aod 
" conspiracy by means of perjury, for the purpose of 
" ruining an innocent man, can hardly be conceived;" 
and as to which Lord Deas remarked — ^"I cannot 
"conceive a more atrocious offence than this. It 
" strikes at the very root of all law and justice." 
One would naturally have expected a pmushment 
proportionate in severity to the character of the 
crime, as thus described, and its danger to society; 
but the sentence was limited to seven years* penal 
servitude for the leading offenders, and five years for 
the others — greatly less than that of Mary M'Donald 
for stealing the £1, and scarcely exceeding that of 
Ann Conyan for stealing the brush 1 

Take one other contrast. Thomas Robertson was 
convicted of breaking into a house, stealing 4s 4 jd 
of silver and copper money. Sentence seven years' 
penal servitude. Michael Cassidy was charged with 
the murder of the late John Macpherson, and was found 
guilty of culpable homicide. A ruffian, whose previous 
character might of itself have warranted his being 
imprisoned for the safety of the lieges, assaulted a 
respectable citizen, on the public street, threw him 
upon the pavement, and fractured his skull; and, as 
some of the witnesses said, stamped upon his pro- 
strate body ; but here again the majesty of the law 
was supposed to be vindicated by a sentence of four 
years* penal servitude ! 

We have not space at present to follow out this 
subject, but one feature of it is sufficiently apparent| 
namely, the marked distinction that is made between 
offences against person, character, or the public 
peace, and those against property. The peace of a 
whole district, a man's reputation and safety from 
ignominious punishment, the very lives of the liegeii 
seem light in the balance compared with a few 
pounds, or even shillings, or the most trifling article 
of property. 

Wo shall retttru to the subject, gcnerallyi in « 
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futdre number; in the meantime expressing our 
decided conviction that there is a radical error in the 
system which we have endeavoured briefly to point out 

THE LAW OF CESSIO BONORUM. 



Otm law of Oessio Bonomm has its foundation in 
the enactment of the Roman Code. {Code lib. 7, lit 
71, L 4.) "Qui bonis cessemnt nisi solidnm creditor 
reoeperit, non sunt liberatL In eo enim tantummodo 
hoc beneficium eis prodest, ne judicati detrahnnter 
in carcerem/' The insolvent who gives np his whole 
effects is not discharged of his debts, but he is freed 
firom personal diligence. He cannot, after having 
obtained the benefit of this process, be incarcerated for 
civil debts. 

An insolvent is entitled to the benefit of Cessio 
Bonomm if he is in a position to show that his insol- 
vency has arisen from innocent misfortones^ and not 
firom fraud or extravagance. He is not bound to 
prove his innocence, bat he is boand to afford prima 
facie evidence of it by the production ofJliis books; if 
he be a trader, by tiie exhibition of a full statement 
of his affairs, and by an explanation upon oath of the 
causes of his insolvency, and of lus whole business 
transactions. 

The grounds of objection to the granting of the 
decree of Cessio are, — 

(1.) Frand, or fraudulent bankruptcy. But it is 
not enough to show that the insolvent has, at some 
period of his career, been guilty of petty frauds. 
The frauds must be of sud^ a character as to be 
numbcnred among the efiicient causes of insolvency, 
and to affect the general state of the bank^pt's 
affiurs. 

(2.) Smuggling, or unlawful traffic 

Q3.) a course of dealing in contravention of the 
Tippling Act, 24 Qeo. H, c 40. 

i4.) Qross extravagance. 
5.) Concealment of funds. 

(6.) The want of books, except in the case of petty, 
illiterate dealers; and, 

(7.) The destruction, partial or total, or concealment 
of Dooks, or the vitiation or alteration of books, for 
the purpose of concealment. 

It is not the practice, nor perhaps is it competent 
in any case, to refuse Cessio absolutely. This would 
be equivalent m many cases to passing a sentence of 
perpetual imprisonment against a debtor. The 
Court, when it considers that the debtor is not 
entitled to the benefit of an immediate protection, 
either grants decree of Cessio, suspending its effect for 
such period as may appear just, or refuses the prayer 
of the petition in hoc staiu, thereby reserving to the 
petitioner to apply for protection of new after having 
imdergone a &rther term of imprisonment, or upon 
a change of circumstances. When there is conceal- 
ment of funds, the latter course is that which is 
invariably adopted, since so long as the insolvent 
persists in defrauiUng and concealing his property 
fixnn his creditors, he can never be entitled to pro- 
tection; where other objections apply, the Court 
exercises its discretion, and adopts the course which, 
in Uie whole drcomstances, may seem advisable. 
"" The piindples of the law of C«88io Bouorum are 



dear and well defined, but in practice much is 
necessarily left to the discretion of the judge. But 
we are indined to think that, in most cases, rather 
too much than too little consideration and lenienqr 
is exerdsed towards the insolvent, especially in cases 
where there has not been merely folly and extrava- 
gance, but wilful wrong. For example, we find 
many Sherifla treating the vitiation or deetmctiony 
by tiie insolvent, of his business books as a light 
matter, and ready to accept any, even the moat 
incredible and transparently fictitious excuse for such 
a proceeding; whereas the destruction or vitiation 
of his books is, perhaps, the most serious charge which 
can be brought against an insolvent Such an act is 
in itself highly culpable, and it is in nine hundred 
and ninety-nine cases out of a thousand committed 
for the purpose of concealing funds which ought 
to be made available to the creditors. Plausible 
excuses, such as in the case of vitiations, the cor- 
rection of errors, Are often made; but it is im- 
possible to believe that any man who, after knowledge 
of his insolvency, destroys or vitiates by ex poet facto 
alterations the records of his business transactions, 
does not do so for a criminal purpose. It ought to 
be dearly understood, that no excuse whatever will be 
received for the wilful destruction or vitiation of books. 

The mere absence of books is quite another matter. 
A petty, illiterate dealer may, and veiy often doesy 
keep no books, simply because he is unable to do so. 
To apply to him the same rule as in cases of the de- 
struction or vitiation of books would obviously be 
an act of unjustifiable severity. Accordingly it is 
hdd that, where a trader is illiterate, and his business 
transactions insignificant, the mere want of books n 
no reason for refosing him the benefit of the process 
of Cessio Bonomm. 

When a trader finds himself insolvent, and unable 
to meet his liabilities, we often find that he vexa- 
tiously litigates actions brought by his creditors for 
claims which are unquestionably well founded, and 
against which he has no real defence; thus notmerdy 
occasioning great expense and annoyance to his credi- 
tors, but squandering his estate in law expenses So 
&r as we are aware, an allegation of conduct of this 
description has never, in Scotland, been held to be a 
rdevant ground of objection to an insolvent obtaining 
decree of Cessio; and it has been said, that to hold 
such an objection rdevant would be to make an 
alteration on the law, however proper, still only 
competent to the legislature. Yet it appears to na 
that this is a mistake. Frand and extravagance are 
rdevant grounds of objection, and the debtor who, 
in maia Jide and to serve his own private endSy 
squanders the funds of his estate in resistinff, by 
vexatious litigation, the just claims of his creditors^ 
is guilty both of fraud and extravagance, not the leae 
culpable though committed under the doak of l^gal 
forms. 



REMUNERATION OF PROVINCIAL AGENTS. 



A PBOViNciAL AOENT, employing a solidtor in Edin- 
burgh to conduct or defend a suit in the Supreme 
Court, is personally responsible, unless by an ex- 
press agreement it ba9 been arranged that he dioul^ 
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aot be 80, for the whole costs incomd to the person 
he employs. For this responsibility he gets no con- 
sideration. The business performed is not for his, 
but his client's benefit ; and it is a fiMt sufficiently 
impressed npon the minds of all who have had the 
bbour of procuring the information required by the 
Edinburgh agent in conducting a case, and have 
infiuned the responsibility of advising a client whose 
interests require to be vindicated or defended in the 
Court of Session, that it is almost a waste of time 
and labour to maJce out an account, for he is allowed 
next to nothing. It is strange that a profession 
which gets so much credit for attending to its interests 
should have endured this state of matters so long. 

The grievance, we think, is twofold: Ist, There is 
the pecuniary liability; and 2d, The fact that the 
Qonntiy agent gets, we may almost say, no remunera- 
tion for his labour. 

As to the first, the remedy is .of the simplest kind. 
Every country agent should stipulate expressly with 
his Edinburgh correspondent, that he should not be 
held responsible for the costs. There is nothing 
inequitable in this. The country agent is not to be 
benefited by the result He has no interest in it if 
he stands merely in the relation of agent to his client, 
other than the desire which he must have to see the 
soundness of his advice confirmed by the decision 
or the reward of his labour in a suocessfol issue. 
On the other hand, the Edinburgh agent gets a case 
snd a client, and there is no reason why, by the mere 
&ct of these coming to him through another agent, 
he should thereby get a cautioner for the solvency of 
the client. Of course, if the countiy agent, knowing 
that the client was in bankrupt or even needy dr- 
onmstances, failed to reveal the fust, then it would 
only be equitable that he should be held responsible, 
but there is no reason why his responsibility should 
be extended any farther. 

The question of remuneration is a most difficult 
one. It is well known that, in many cases, a great 
part of the labour, so far as the agency is con- 
cerned, is, and must be performed by the country 
•gent To take one instance. In an advocation 
it is necessary, at least in most cases, that the agent 
who has managed the case from the beginning, 
should attend at a consultation before the hearing, 
snd also at the hearing of the case. The auditor 
allows nothing for such attendances, and unless the 
expense is incurred at the special request of the 
dient, the agent appears to have no claim for 
them. The result is that there is often no consulta- 
tion at all, and most frequently delays and difficulties, 
often involving great expense, take place in conse- 
quence of the absence of the agent from the hearing. 
Many other instances might be given in which the 
time and attention of the local agent are necessarily 
occupied, and for which no remuneration is allowed. 
There are, it appears, two remedies for this state of 
matters, either of which would meet the case. Either 
the country agent should be recognised as a necessary 
sgent in the cause, and his account, when the case is in 
the Court of Session, should just be dealt with on the 
same footing as if it had been in the Sheriff Court 
Or the practice observed in England should be fol- 
lowed here. In England, court business is conducted 



as between the provincial and metropolitan soUdtor on 
the prindple of agency. The provincial solidtor, we 
understand, has no account The whole account is 
kept by the London solidtor, and each at the end 
gets one-half— or other proportion as may be agreed 
on— of the fees. 

We would recommend the matter to the anxious 
oonnderation of the profession as oae which calls for 
some remedy. 



Th« Pbactics of the Commissabt Courts in Soot- 
land, WITH AN Appendix Containinq Acts of 
Pabuament and Sederunt, Praotigal Forms, 
ETC. -By William Alexander, Writer to Her 
MiQflStv's ^gnet, Principal Clerk and Registrar of the 
CommisBary Court of Edinburgh, Author of Abridg* 
meats of the Acts of the Parliaments of Scotland, and 
of the Acts of Sedwunt of the Lords of Coundl and 
Session, etc. Edinburgh: Adam & Charles Black, 
North Bridge; London: Longman & Co. 1869. 

To use the language of morning journal critics of tho 
present day, the ^'getting up" of this volume, so iar as 
the publishers are concerned, is all that could be desired. 
We wish we could say as much of the labours of the 
author. The position Mr Alexander has long held in 
connection. with the Commissary Court, coupled with 
his reputation as a sno oc s afu l bookmaker, warranted us 
in the expectation that the present treatise, so iar as 
it extended, would prove to the legalprofeasiou generally, 
at least, a sound practical guide. The result of a perusal 
of the work is a disappointment. 

A neoeasity for some work, such as the present, arose 
in a. great measure from the passinff of the Intestate 
Succession Act of 1855, and the Conflnnation and 
Probate Act, 1858. Previous to the pawng of these 
Acts, the practice in the CommisBary Courts was pret^ 
uniform, and at the same time generally understood. 
Subsequently, some little difficulty and oonfosion were 
felt as inseparable from the administration of Statutes 
effecting radical changes in the then existing order of 
things. In this state of matters, no one could have 
been better fitted, by position and experience, than Mr 
Alexander, to assist the provincial practitioner in the 
solution of difficulties, and at the same time to obtain, 
in the whole Commiaaary Courts of Scotland, something 
like uniformity in practice; but the opportunity has 
been lost, and Mr Alexander rests satimed with the 
production of a volume which will not meet the wants 
of the majority of the legal profeanon — and which is in 
truth a mere wordy address to the practitioners in the 
Commiaaary Court of Edinburgh. 

Mr Alexander treats his subject in a aeries of eighteen 
chapters, starting with the IiisWry, Constitution, etc., 
of the Commiaaary Courts, and winding up with a 
chapter on the " Meaning of Words *' — a chapter which 
in this* volume we think might have been turned to 
greater account. In the little esaaya contained in these 
chapters, in ao far aa aubjects affected by recent legiala- 
tion are avoided, the author feels pretty much at ease, 
and ventures to assert as law what Stair, Erakine, and 
Bell have in earlier times hinted; but when, in his 
diaaertation on the Knles of Succession in Moveables, he 
is called upon to deal with the Intestate Succession Act, 
1855, he feels himself in trouble; and while he finds Tpp. 
22, 23) that *' Where any person dying intestate shall 
*^ predecease his father without leaving issue, his father 
"shall have right to one- half of bis moveable estate in 
" preference to any brothers, etc.," he is not ao aure as 
to what is to become of the jus relktae. The poor 
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widow has been OTerlooked by the legialature, and Mr 
Alexander is not qnite sure he can do anything for her. 
This is a troablesome question; so also is, What, in the 
case of the fkther taking in virtue of the Act, is the ex- 
tent of his right of saocession — ^is it a half or a foorth of 
the whole estate? These are not to be disposed of in the 
off-hand manner the aathor can occasionally afford to do, 
as in the following paragraph (p. 48): — '* Where the 
•« defunct has died intestate before his fkther, without 
"leaving issue, the father is entitled to the office of 
*' executor jointly with any brothers or sisters of the de- 
**Ainct, or their descendants who may have sunriyed 
.Vsnch intestate, sec. S" of Act of 1856. The author 
here assumes that the Act, per expressum^ confers upon 
the fiEtther not only the right of Succession, but, in a 
definite order, the right of Administration for behoof of 
all concerned. 

The Appendix to the volume contains, besides the 
Statutes referred to in the context, a variety of forms 
intended to be used in the different branches ofOom- 
missary Court practice. We have space to notice only 

HR ALEXANDER'S FORK. 

Unto the Honourable the Commissary of Edin- 
burgh, the Petition of A. B., residing in George 
Street, Edinburgh, Executor* nominated and 
appointed in a T^st Disposition and Settlement, 
dated 1st January, 1859, executed by the deceased 
C. D., Writer to the Signet in Edinburgh; 
Humbly Sheweth, — 

That the said C. D. died at No. Queen Street, on or 
about the 31st day of December, 1858; and had at the 
time of his death his ordinary or principal domicile in 
the County of Edinburgh. 

That by the said trust disposition and settlement, the 
deceased conveyed to the petitioner, as his executor 
generallv, all heritable and moveable estate, means and 
effects then belonging, or which should belong to him at 
the time of his death; and the petitioner is about to 
enter on the possession and management of his estate. 

That the said deceased, C. D., left personal estate and 
effects in other parts of the United Kingdom as well as 
in Scotland; and the petitioner is desirous to include in 
the inventory of his personal estate and effects to be 
given up in your Ijordship's Court, any personal estate 
or effects of the deceased situated in England, or in 
Ireland, or both. 

That by the Confirmations and Probate Act, 1858, it 
is, Jnier alia, enacted that " it shall be competent to 
"include, in the inventory of the personal estate and 
" effects of any person who shall have died domiciled in 
" Scotland, any personal estate or effects of the deceased 
" situated in England, or in Ireland, or both, provided 
" that the person applying for confirmation shall satisfy 
** the CommiBsary, and that the Commissary shall, by 
" his Interlocutor, find that the deceased died domiciled 
**in Scotland, which Interlocutor shall be conclusive 
** evidence of the fact of domicile." 

May it therefore please your lordship to take the 
premiaes into your consideration, and to find that the 
deceased C. D. died domiciled in Scotland, and that it 
is competent to include in the inventory of his personal 
estate to be given up in your Lordship^s Court, any 
personal estate or effects of the deceased situated in 
England, or in Ireland, or both; or to do otherwise in 
the premises as to your Lordship shall seem proper. 

According to Justice, etc. 

Mr Alexander is evidently not sure that a finding as to 
domicile is suflicient to put him iu a position to include, 
in the inventory, estates situated in England or Ireland, 
or both; he wishes the assurance of the Commissary on the 

e>int, and also that a statute should be declared good 
w. 
Apart from its value as a narrative of Edinburgh 



one or two of these. In the second and third forms (pp. 
156, 7)— Oaths to Inventories of Personal Estate— w« 
find the author takes no notice of a provision in the 15tli 
section of the Confirmation and Probate Act, 1858, " thftt 
" the said affidavit shall also separately specify the value 
^* of the said estate and effects in ScotUmd," a provision 
which has been held in some Courts to apply to such 
oaths. At the same time, we are recommended to in* 
sert, in terms of the instructions of the Commissariei 
of Edinburgh to their Clerks (1828), a statement 
"whether oonfiimataon is or is not required, and in whose 
fkvour," the omission of which, in £dinburgh practice* 
entails upon the applicant for confirmation the trouble 
and expense of a second oath before he can obtain extract 
— a state of things which, we are happv to say, does not 
exist in the Commissair CointB generally. 

As a fkir specimen of the style adopted by the author, 
we quote Mr Alexander's "Petition for finding aa to 
domicile," and contrast with it the totm given by 
Mr Soutar at p. 287 of his Stylee. Here they ere 
both:— 

MB 80T7TAR*8 FORM. 

Unto the Honourable the Commiasary of the County 
of P., the Petition of A. B., Solicitor in C, the 
Executor Nominate of [or, Dative quA next at 
kin to, as the case may be,] the late X. Y., Mer« 
chunt in Z. ; 
Humbly Sheweth,— 
That the said X. Y. died at Z. on the day of 

, domiciled in Scotland. For the year preoed* 
ing his death, he resided [or, had a dwelling-house, or, 
carried on business] in Z., in the Parish of Z., and County 
of P. [as the case may be] , conform to certificate by the 
Begistrar of the Parish of Z., dated the day of 

, herewith produced. 
That the petitioner is desirous to include in the in- 
ventory of the personal estate and effects of the said 
X. Y., the personal estate and effects of the said deceased, 
situated [both] in England, [or, and in Ireland,] in terms 
of the ninth section of the "Confirmation and Probate 
Act, 1858.'' 

May it therefore please your Lordship to find, in terms 
of tiie foresaid section of the said Act, that the said de- 
ceased X. Y. died domiciled in Scotland. 

According to Justice, eto. 



practice in the Commiesary Court, we have not much in 
the volume to recommend it to the lej^al public. The 
spice of ej^otism which pervades the whole might judi- 
ciouely have been saved; and we rather think that, 
while this volume increases the long list of the author's 
efforts in bookmaking, it will not add to his reputation 
as a writer. 
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SHERIFF COURT RECORD^ 



THE SHETHUBST TBIAL 



Tn last few yean have nnforkmately added more 
than an avenge number to the liat of modem eaunu 
cddret. Scarcely had the public mmd recovered 
firom the shock produced by the disclosures in such 
eases as that of Eirwan, than the same painful and 
horrible interest was nvived by that of Palmer. Other 
eases followed in close succession, and with painful n- 
gularity, but the culminating point has now, we trust, 
been reached in the recent trial for murder of the 
notorious Smethuist Whilst deficient in some of 
the more horrible details elicited in pnvious cases, it 
yields to none of them in interest from the uncer- 
tainty or doubt which the recent exercise of the 
Royal prerogative has cast upon the question of the 
prisoner's guilt We have hitherto, whilst calmly 
noting the different phases of the case, refrained 
from making them the subject of comment — seeing 
thaty while the facts on which the original sen- 
tence was founded wen under review, and the 
verdict of the Jury itself challenged — whibt the 
delibente summing up of the eminent Judge who 
presided at the trial was extra-judicially, and by 
an irresponsible, strongly biassed, and self-elected 
tribunal of medical men, qwui chemists, anti-capital 
pnnisbment advocates, et hoc genus amne, ridiculed 
and controverted; and the result of the^nal appeal 
to the Home Secretary uncertain, our observations 
might appear uncalled for, or at least premature. 
Even now, when the result is known, and the fate 
of Smethurst has been determined, it is aUnost im- 
possible to arrive at a just condasion on the merits 
of the casa Becent disclosures have plunged the 
fiicts into greater obscurity than ever. It is not our 
intention to go over the evidence critically, with the 
view of assisting our readen to form an opinion as 
to the soundness of the verdict of the Jury. We 
have no wish to re-argue the case; but we propose, 
while the events an still recent, to give a short 

TOI. zi. 



namtive of the cireumstances, and to state our viewi 
on the question whether this was an instance in 
which the Home Secntary should have interfered. 

The prisoner, Thomas Smethunt^ was indicted 
for* the murder of Isabella Bankes. From the 
evidence it appeared that while residing with his 
wife at Bayswater, he made the acquaintance of Miss 
Bankes, and that an illicit intercourse shortly after* 
wards followed. Mn Smethurst could not be igno- 
rant, and indeed it was proved that she was ao« 
quainted with the natun of the intimacy which 
subsisted between her husband and Miss Bankes^ 
but she seems to have taken no steps to break it oft 
This may seem surprising, but when we become 
aware of this lady's own antecedents, and the sns« 
pidous drcumstances attending her marriage with 
Smethurst, it is not so extnordinary that she allowed 
his infidelity to paw without remonstrance, or that 
she expressed but little anxiety or regret when he 
ultimatdy left her sodety to cohabit with Miss 
Bankes. Had she called public attention to his 
conduct, it is quite possible, from what has since 
transpired, that Smethurst might not have scrupled 
to repudiate his first marriage and have rendered 
Mary Durham herself liable to a charge of bigamy. 

However that may be, it is proved that Smethurst 
and Miss Bankes were married according to the forms 
of the Church of England, on the 12th of December, 
1858. They cohabited for some time at different 
places, but they ultimately removed to Bichmond, 
the scene of the alleged murder. Here they lived 
happily enough, so far as the trial has disdosed 
thdr mode of life, until about the middle of April, 
when Miss Bankes was seized with illness. For a 
few days after this illness commenced, the prisoner, 
who was a retired medical practitioner, attended 
Miss Bankes himself, and the evidence of the 
persons with whom they resided shows that he did 
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80 with apparent tenderness and affection. From the indicated a criminal purpose. The reply to this 



beginning to the end of her illness he was scarcely 
ever absent from her bed-side, and nearly all the 
food and medicine she rcccLved was from the hand 
of the prisoner. As the disease increased, and the 
symptoms became more aggravated, the prisoner 
called in the professional assistance of Dr Julias of 
Richmond. This gentleman regarded the case as 
one of diarrhcea and bilious fever, and prescribed 
accordingly. The disease did not yield to his re- 
medies, and he accordingly called in his partner Dr 



was, that such conduct was dictated by affection and 
anxiety, and that, so far from being reprehensible, 
it was both proper and expedient that the prisoner, 
a medical man, should be as constantly as possible 
at the bedside of his sick wife. 

It was farther suggested as a circumstance incon- 
sistent with the innocence of the prisoner, that he 
had attempted to prevent a visit by the deceased's 
own siBter, on the ground that the excitement of 
a meeting would be dangerous to the deceased, 



Bird Dr Bird approved of the treatment which had while at the same time he employed a professional 



previously been adopted, but as it had not been 
successful, other medicines were resorted to. These 
also failed, and the physicians, both of them gentle- 
men of experience and skill in their profession, were 
puzzled how to act. One of them at last suggested 
to the other that the symptoms of Miss Bankes* 
illness were those of irritant poisoning, and the 
other concurred and stated that he had previously 
formed a suspicion of the same kind They there- 
upon reported the case to the authorities, and 
Smethurst was apprehended and brought before a 
magistrate. He was in custody for one day, and was 
then liberated on his own recognisances. During the 
time he was absent from her bedside, Isabella Bankes 
seems to have recovered slightly, but she relapsed, 
and ultimately died on the 3d day of May, I8J9. 

These are the general facts of the case. For the 
prosecution it was maintained that the prisoner had 



man to attend on the Sunday in order to complete 
a Will by Miss Bankes in his own favour. It would 
have been useless on the part of the defence to 
deny that this was a circumstance of the gravest 
suspicion. But the panel's counsel maintained that it 
was possible to explain it on the hypothesis that the 
prisoner, although innocent of the attempt to marder, 
believed Miss Bankes to be dying, and was of opinion 
that a visit from the sister woald produce such 
excitement as would accelerate death; and it was 
also possible, at the same time, that in the expecta- 
tion of "Slisa Bankes* death, he may have been willing 
to incur the risk of hastening it by calling in the 
lawyer, in order that her fortune might be secured to 
himself. 

There was in this case no evidence whatever that 
the pursuer had purchased, or had in his possession 
at the time of his connection with Miss Bankes, any 



poisoned the deceased with antimony or some other | antimony or other irritant poison, and this feature 
irritant poison, and that his motive was either to get ! distinguishes it from the principal cases of the same 
rid of a connection of which he was tired — ^to avoid i description. In the greater number of these the pur- 
the risk of a charge of bigamy— or to secure the trifl- : chase of poison was traced to the prisoner, and, in- 
ing fortune of his victim. The prisoner's answer \ deed, it was generally this drcumstanco which, in 
was, that not any one of these motives was to I the first instance, suggested the culprit's guilt, and 



be found in the c«isc, because it was plain that till 
the last ho was fondly attached to the deceased — 
that he did not incur the slightest risk of being 
charged with bigamy, as the only person who could 
give information against him, namely, his first wife, 
did not care to interfere — and with regard to the 
motive last suggested, it was doubtful whether he 
had not a greater interest in her life than in her 
death; and, at all events, it was ridiculous to main- 



ultimately led to his conviction. 

Wo do not wish to enter into the medical part of 
the case, either as to symptoms or the result of the 
pod mortem examination. As usual in such cases, 
opinions the most conflicting, and dicta the most 
contradictory, were advanced, at the trial The 
duty of charging the Jury, in such a case, and on such 
evidence, was necessarily a very anxious and respon- 
sible one. It was, however, entrusted to able hands. 



tain that the acquisition of one or two thousand I and although a few may charge the Chief Baron with 
pounds could ever be an adequate or sufliicient i bios or prejudice, his charge in Smethurst's case will 
inducement to a person in the comfortable pecuniary I long be remembered by the public and the profession 
circumstances of the prisoner to commit a murder so , as a specimen of legal acuteness, and a model of jndi- 
atrocious and diabolical. ! ciol impartiality. 

Another fact of some importance, relied on by the The jury found Smethurst guilty of murder, and 
Crown was, that the medicines pr&scribed to the the Judge in pronouncing the sentence of the law 
deceased, as well as her food, were almost invariably | expressed his concurrence in their verdict. But no 
given to her hy the hand of the prisoner, and that he ' sooner was the verdict recorded than an unusual, in- 



himself performed the disagreeable and unpleasant 
duties of a sick-nurse. These, it was maintained. 



deed unparalleled excitement arose as to the guilt of 
the prisoner. Professors and medical men of all grades. 



Dec., 1869.J 



THE SCOWliSH LAW JOUKNAL 



li 



MB 



Iwniaten and lawyers of all ranks, and the public of 
every class, rusli into print, one to narrate his ex- 
perience of similar symptoms in other cases — another 
to point out the legal defects in the eyidenoe — another 
the moral donbt of the panel's goilt — ^another to de- 
monstrate the panel's innocence. 

The resolt of all this excitement was, that the 
case was forced on the attention of the Home 
Secretary. Now we have no wish to question the 
right of the Crown, to pardon a criminal, and 
no desire to doubt the expediency of such a pre- 
rogative being vested in the Sovereign. Bat wc 
think that the cose which we have narrated was 
not one which called for the Royal interference. 
We express no opinion on the guilt or innocence of 
Smethorst It is sufficient for us that he was duly 
convicted by a Jury, who heard the evidence, and 
saw the witnesses. If the verdict were plainly and 
obviously not warranted by the evidence, there should 
have been a public re -investigation of some kind 
or other, and the prisoner should have had the 
benefit of every single fact or circumstance which 
might have subsequently transpired. But it was 
clearly not the prerogative of the Crown to say 
whether the verdict of the Jury is good or bad. That 
prerogative is limited, and should be limited to the 
question of the quantum of punishment If there be 



malous substitute for such a review, as while it can- 
not afford a sufficient and certain protection to the 
prisoner — ^it may, and often does, defeat the ends 
of public justice. 



BUSINESS IN THE COUKT OF SESSION. 



Ebinduhgu lawyers are in great dismay. The busi- 
ness of the Parliament House is disappearing steadily 
and rapidly, and no man comes to the rescue. There 
is something saddening in the bare possibility of the 
ultimate and complete decay of so venerable an in- 
stitution. It may be a little behind the age, many 
of its forms may be clumsy and unnecessary, and the 
way in which its business is despatched — or rather 
not despatched — may not be quite satisfactory. But 
yet, with all its faults, we question if any Scotchman, 
and we are certain no lawyer, would wish to see the 
Court of Session become a mere matter of hutory. 
It is true, however, that increasing as the country is 
in wealth and intelligence, and that, although with 
the progress of commerce, subjects of contention are 
more numerous than formerly, the rolls of the Court 
of Session are becoming shorter and shoriier every 



year. The inevitable result of this, should it con- 
mitigating circumstances, the Crown may modify the i tinne, must be to make the offica of a Judge in that 
sentence, or remit it altogether. But in the case of | Court a sinecure, and to drive from the forum of the 



Smethurst, the Home Secretary recommended a par- 
don — not on the ground that there was one single 
extenuating circumstance in the case ; but because it 
was doubtful in his mind whetber Smethurst was 
guilty at alL What may have been the extent or the 
result of Sir George Lewis' investigation, we cannot 
say; but it certainly seems dangerous and uncon- 
stitutional to invest any one man with the power of 
reviewing and rendering nugatory the verdict of a 
Juiy on the question of guilt or innocence. Sme- 
thurst was either guilty or not guilty. If guilty, he 
assuredly deserved to suffer the severest penalty of 
the law. If innocent, he should be fairly tried 
and acquitted. But it is wrong, both in law and 
equity, that any man should be branded as a mur- 
derer after it has been found that the verdict, finding 
him guilty, is unsound, or at least sufficiently doubt- 
ful to render it unsafe to i)uni8h him. 

We intended to have gone more fully into this part 
of the case, and to have suggested some remedy for 



highest Court in Scotland the genius, and talent, and 
energy which have so long distinguished it. Re- 
duced to such a condition, the end of the institution 
would come apace in an age of financial reform. 

There is one hopeful feature, however, in the pre* 
sent state of things. Those who are, in the first 
instance, most deeply affected by this decay of busi- 
ness, have taken alarm and seem to be earnestly 
looking for the cause. In a recent number of the 
Journal of Jurispi*udence, the decrease in the busi- 
ness of the Court is established by a few figures; 
and the writer, satisfied that this does not arise from 
the want of the materials for litigation, but solely 
from the disinclination of those who possess them to 
come into the Court of Session, wisely enough looks 
within the Court itself for the cause, and he discovers 
at once that the great objection which many have to 
come into the Court is that no man can say when 
they are likely to get out of it. The objection is 
a very natural one, because a litigation is seldom 



the anomaly which has here occurred. But our space | pleasant or profitable to any one but the lawyer, 
will not permit us to do so. In a future number we ! and even to him there are some Courts in which 
shall point out what appears to us some defects in ■ he can have very little either of credit or profit 
the administration of criminal justice in English and \ The sooner a litigation is ended, the better for all 
Scotch Courts, particularly in regard to review in parties concerned; and the longer it must last in 
criminal cases. In the meantime it is obvious that , any particular Court, the less likely will that Court 
the Royal prerogative is but a dangerous smd ano- be chosen^ when there is any choioo, ns the furum 
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of contention. The delay in the Court of Session is 
8o great and so well known, that any remarks upon 
it are quite unnecessary. Nowhere is the " old, old 
sorrow of the law's delay,** as the Jowmal of Juris- 
prudence expresses it, so forcibly exemplified as in 
that Court. 

This, however, is only one part of the evil. Edin- 
burgh lawyers may flatter themselves that in dis- 
covering one evil which is, we admit, quite sufficient 
to keep many out of their Courts, they have found 
the only hindrance to a large increase of business 



we find that the decisions pronounced in these Courts 
are looked to as more and more authoritatiTe and 
satisfactory. Our contemporary keeps this entirely 
out of view. No doubt he regrets that there are so 
few advocations — ^that there should only be 17 out 
of 1000 cases decided in the Sheriff Court brought 
under review of the Court of Session. But then the 
only reason assigned is the great delay which takes 
place in disposing of the advocation. Not a word of the 
hct that the unsuccessful parties were in many cases 
satisfied that the Court of Beview would aflkm the 



But they are mistaken. Many can afford to wait j judgment. The writer shuts his eyes to this altogether, 
for justice, if, in the end, they obtain it at a cost He has, however, made a discovery. Every decision 
commensurate with the interest at 6tak& If, on the was an administration of what he terms ''the rough 



other hand, success is a loss, and failure a ruin, it is 
better to stop on the threshold. 

In some cases of magnitude the great expense 



justice of Glasgow." In what particular the rough 
justice of Glasgow is distinguished from the justice 
to be got elsewhere, the writer does not inform ua. 



may not be felt, but in by fiur the greater number of . Is the justice of Edinburgh smooth and pleasant) 
cases the expense is vastly disproportioned to the | Are all the angularities and irregularities, that render 



value of the subject in dispute; and even the party 
who is successful has always something to pay. If 
a cause of the value of £50 or £60 is advocated from 
the Sheriff Court, the pursuer, although successful, 
will find generally that nearly a third of the amount 
is required to meet costs necessarily incurred, for 
which he has no claim against the defender, who has 
resisted a just demand. The cause of the great ex- 
pense, and the reason why so much must fall on the 
successful party, are obvious. Two counsel and two 
agents are required to conduct the case in the Court 
of Session. In the Sheriff Court the whole labour 
and responsibility are laid upon a single agent. 
When advocated, as a matter of course, the agent 
who conducted the case from the outset is called 
upon to correspond with the agent in Edinburgh, to 
attend consultations and hearings, and to communicate 
with the client The agent in Edinburgh conducts 
the proceedings in the Court there, retains and is 
advised by counsel ; and counsel, of whom there are 
generally two, senior and junior, advise and plead. 
Where there is such a division of labour, there is 
necessarily great expense. No doubt the auditor of 
the Court of Session ignores altogether the existence 
of the provincial agent His account is disallowed, 
and forms no part of the expense of process. As a 
consequence, it falls on his client 

But we pass on to another cause of the decay of busi- 
ness in the Court of Session which is as powerful, and 
we believe less likely to be removed, than any other. 
It is the increasing confidence of the public in the local 
Courts. Of late years the j urisdiction of these Courts 
has been greatly extended, and there is eveiy reason 
to believe that the work is by no means finished. 
By the Sheriff Court Act of 1853, too, the forms of 
procedure in these Courts have been rendered very 
simple Aud satisfactory, Year after year, therefore, 



its administration unpleasant in the west, rounded off 
and removed in the east so as to make it palatable! 
If costliness improves the quality of justice, then 
doubtless there are some markets in which it must 
be a most excellent article. All we know, however, 
about the justice of Edinburgh from our contemporary 
is, that it is not rapid in its course. There is no 
haste in coming to judgment Everything goes on 
very slowly, and therefore we suppose we are to con- 
clude that, whatever may be its characteristics, it is 
not "rough.** 



DUTIES OF PROCURATORS FOR THE 

POOR. 

A POINT of some importance to the profession has 
been raised by the Procurators for the Poor, before 
the Sheriff Court of Greenock, involving the question 
whether or not they are bound to act gratuitously in 
establishing the paternity of illegitimate children, 
whose mothers may have applied for relief to Paro- 
chial Boards. In the case in which the point has 
been raised, a remit was made by the Sheriff to the 
agents for the poor to ascertain whether the peti- 
tioner had a probabUU eauea lUigandi; these gentle- 
men having refused to consider the remit made to 
them on the ground that the case should be proceeded 
with at the instance of and at the expense of the 
Parochial Board, a complaint was made by the in- 
spector of poor to the Sheriff (Mr Tennent)^ who, 
after hearing parties, ordered a short minute and 
answers to be lodged containing their views; this 
has now been done, and the matter is at present 
under the consideration of the Sheriff The diffi- 
culty ifl not a new one, it was discussed in Glasgow two 
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yean ago, and the opiDion of the late Mr Sheriff Steele 
then fpren, and which has been, we believe, since acted 
upon, was, that in cases of this description the Paro- 
chial Board was bound to employ a ]aw-agent, and 
pay the expenses of the proceedings, and that the 
Procarators for the Poor were not bound to take up 
and conduct such cases without remuneration. 

The decision of the question, as affecting the in- 
terests of the profession, is of some moment^ and we are 
lji$d to find that Mr Tennent is giving the subject 
mature consideration. Appending in the meantime 
the pleadings of the parties, we shall revert to the 
subject in a future number : — 

Minute for Albxaxdxb M*Dokald and Robebt Blaib, 
juD., writers, and procurators for the poor in Greenock, 
in the remit to them following upon the petition of 
Mabt Cowan, residing at No. 1 Ardgowan Street, 
Glebe, Greenock, to be admitted to the benefit of the 
poor*s roll, with a view to establish the paternity of an 
illegitimate male child, against Donald M^Eachern, 
residing at Old Dock, Greenock. 

In compliance with the request of his lordship, the 
Sheiiff-SubBtitnte, the procurators for the poor beg to 
state the grounds upon which they maintain Uiat they are 
not bound to proceed with the present remit. It will be 
convenient to state iheee grounds under the six following 
articles, keeping in view the recommendation of his lord- 
ihip, the Sheriff, to divest the statement as much as 
poadble of argument or unnecesBsry illustration : — 

1. The Act of Parliament 1424, c. 45, and the relative 
Act of Sederunt applicable to Sheriff Courts, of 11 th July, 
1839, with regard to the gratuitous services of procurators 
for the poor, do not contemplate their acting in that 
capacity for a public Board constituted hj Act of Parlia- 
ment, like the Parochial Board, in proceediDgs having the 
direct object and intention of relieving that Board from 
the burden of supporting iUegitmate children, but they 
have regard in the general case, though, of course, not 
eidusively to the individual cases, of parties who may be 
able to support themselves, though not to pursue or de- 
fend actions affecting their patrimonial rights. 

2. The Parochial Board of Greenock, acting upon this 
riew of the matter, have a regularly paid agent — viz., Mr 
Thomas King, writer, Greenock, who takes charge of all 
pitMcutions in which they are interested, and particularly 
of actioDS relative to the obb'gations of individuals to 
npport their wives and ofibpring. Mr King appears in 
this discusrion on the part of the Parochial Board, while 
Mr NeiU, although profeving at this stage to act on be- 
half of the petitioner, appeared at the first diet, and now 
b reality appears, as a member of the Finance Committee 
of the said Board, so that the present question is one 
Bthstantiallj between that body and the procurators for 
the poor. 

8. Maintaining that there is a material distinction 
between the case of a person merely in poverty as a 
proper object for the benefit of the poor's roll and the 
peaent case, it may be stated that the child in question 
▼as bom in the Greenock Poor's House, on 19th July 
iiit, and that it is a legal charge upon the Parochial 



Board of Greenock, the mother being unable to support 
it, and from her own statements she was sent to the 
procurators for the poor to take steps for establishing 
paternity, in order that the Board might be put in a 
position to operate relief against the father of any ad- 
vances made or to be made by them to the child— in 
short, to get quit of the burden of supporting it. The 
average annual number of such applications made to the 
procurators for the poor is about 40 or 50, involving a 
large amount of professional trouble, and sometimes ex- 
pense, irrespective of the criminal department of their 
gratuitous duty. The Parochial Board wish to throw 
the labour of attending to all these cases upon the pro- 
curators for the poor, without any payment, while they 
send every esse in which they allow the usual fees to Mr 
King. The procurators for the poor consider it to be a 
most unreasonable thing that members of the l^gal pro- 
fession, paying, as they do, poor's rates like the rest of 
the public, should be singled out to make such a large 
sacrifice of their time, and be expected also to pay an 
annual attorney license to Government to do the work 
of a public Board for nothing. They do not think that 
it was ever intended by the Act of Parliament upon 
which the Acts of Sederunt passed with reference to the 
poor's roll that this should be the case, more particularly 
where, as in the present case, the Parochial Board has a 
paid legal and medical staff. 

4. It is maintained that the petitioner is not entitled 
to insist upon the procurators for the poor acting in this 
case gratuitously; she is simply put forward by the 
Parochial Board to enable them, if possible, to escape 
from a duty and liability incumbent on themselves. By 
the law of Scotland, incorporating a principle derived 
from the Roman law, with regard to the peculiar rights 
and obligations of the famiUa^ a bastard is held to be a 
fiUua nulUua, (Weepen, 6, D. 1166, 20th June, 1844.) 
One effect of tliis principle is that the fitther and mother 
are bound to support it mutually. Wliat is claimed from 
the father is what the law oonsiders to be hia proportion 
of the expense of its support. The mother must bear her 
own proportion, which she is generally held to do in the 
lower ranks of life by nursing and taking charge of the 
child. The action of aliment against the &ther is, 
therefore, not for a debt due or obligation prestable to 
the mother not herself discharging it, but to the child, so 
much so that she has no right to discharge the fitther of 
the future aliment, so as to relieve him from any action 
for payment on behalf of the child. {A, B, v. Chisholm^ 
12th Feb., 1842.) 

5. There is a direct claim by a mother unable to sup- 
port her illegitunate child against the Parochial Board, 
to make good the unfulfilled obligation of thefiEtther, 
which cannot be met by their insisting upon her first 
discussing him ; and so primary and direct is this obliga- 
tion in the Parochial Board, that the relatives of the 
mother, or even a stranger, advancing such aliment to 
the child, have the like action against them for repay- 
ment. (Ituhert V. Fife, 5th February, 1825, dd section, 
849; Orr, 9th July, 18S1, 9th section, 928; Weepers, 
ut supra.) It results from this state of the law that the 
Parochial Board are, so to speak, the legal guardians of 
natural children, having relief against the father for 
their advauces. The operation of the mother, thereforC| 
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in any action where the child is a charge upon the Paro- 
chial Board, is merely ancillary, the Board having the 
right, if 00 inclined, to bring the action for aliment 
themaelves. 

6. The argument, which waa relied upon by Messrs 
King and Neill, on behalf of the Parochial Board, at the 
Terbal discussion before the Sheriff-Substitute, was, that 
the procurators for the poor were bound to carry on the 
case, because the Parochial Board had no right or title 
in the first instance to pursue the father, and that it was 
only after decree was obtained that they could take any 
action in the matter. Were this view of the law sound, 
it is admitted that the question would be attended with 
some diflSculty; but the law is quite the other way, as 
will at once be seen from the following authorities: — 
Kirh Session of Wigton v. Dalzicl, 6th February, 1795; 
Hume, 453; Pollock y. Clark^ 12th November, 1829; 
Smithes Digest of the Poor Law, p. 138, art forum. The 
mother, in the present case, has no exclusiye right or title 
to pursue; and, as already observed, she is merely put 
forward by the Parochial Board as an instrument by 
which the father^s liability to relieve them may be gra- 
tuitously established. 

Plea in Law. — ^Tho Parochial Board being entitled 
to bring the action in question in their own name, and 
being the parties directly liable for the support of the 
child, and primarily interested in operating relief of this 
burden against the father, are not entitled to insist upon 
the procurators for the poor, having regard to all the 
circumstances stated, acting in the matter gratuitously, 
by putting the petitioner forward as pursuer of the action. 

Answers for Mary Cowak, Petitioner, to the Minute for 
Alexakdeb McDonald and Robert Blair, Pro- 
cm^tors for the Poor. 

The petitioner denies the whole statements contained 
in the minute, in so far as is inconsbtent with the follow- 
ing statement: — 

1. By the Act of Sederunt, 10th July, 1839, sect. 134, 
it is enacted, "As parties, from poverty, are sometimes 
unable to pursue or defend any civil or criminal action, 
the Procurators of Court shall annually appoint one or 
more of their number to act as procurators for the poor 
gratis, such appointment to be approved of by the Sheriff." 

2. By section 135 it is further enacted that "Applica- 
tion for the benefit of the poor's roll shall be made by 
petition, along with which there shall be produced a cer- 
tificate, signed by the minister of the parish, or by the 
heritor on whose lands the pauper resides, or by two 
elders, bearing that it consists with their personal know- 
ledge, that the person prosecuted, or who means to bring 
the action, is not possessed of funds for paying the expense 
thereof — ^this petition shall be remitted to the procurators 
for the poor, who shall intimate the petition to the other 
party; and after hearing parties, and inquiring into the 
cause, they shall report their opinion specially to the Sheriff 
whether the petitioner has a prohahilis causa litigandi; 
in considering which report the Sheriff shall either refuse 
the petition or remit to one of the procurators for the 
poor, who shall attend to and conduct the cause to its 
final issue, though he ccoae to be one of the agents for 
tho poor) cUJil the pau][)er ehdU uut be liablv to pynicut 



of any of the duee of Court or fees to the procurator or 
to the officer, except actual ouUay, unless expenses shall 
be awarded and recovered in the process. No persons, 
except the procurators for the poor, shall conduct any 
such case. It shall be in the power of the Sheriff at any 
time, when he sees cause, to deprive a party of the benefit 
of the poor's roll." 

3. In April last, being pregnant; Donald M^Eachem, 
engineer of the tug steamer Queen of Sheba, being the 
alleged father; having no home^— being unable to work, 
and in destitute circumstances, the petitioner was obliged 
to take refuge in the Poorhouae in Greenock, to bring 
forth her child. 

4. The child was bom upon the 19 th day of July last, 
and on the 24th day of August thereafter the petitioner, 
of her own accord, left the Poorhouse, and took up her 
residence with her sister in Greenock. After leaving the 
Poorhouae, the petitioner got no relief from the Parochial 
Board, and did not apply for any. 

5. About the end of October last, or beginning of 
November current, the petitioner applied to the Inspec- 
tor of the Poor to prosecute the father of the child, but 
he informed her he had no power, and that as she had no 
money to pay expenses, she would require to apply to 
the procurators for the poor. He gave her the address 
of Mr Bobert Blair, jun. 

6. The petitioner's sister then called on Mr Blair, jun., 
and he wrote out the formal certificate, to be signed by 
two elders of the parish, as to her inability to pay the 
expenses of an action. The petitioner got it signed and 
gave it to Mr Blair. The certificate is dated 4th Nov., 
1859. 

7. Upon the 7th Mr Blair, in terms of the Act of 
Sederunt, presented the usual petition to your lordship 
to have the petitioner admitted to the benefit of the 
poor's roll, and on same day your lordship pronounced 
an Interlocutor remitting to the procurators for the poor 
to ascertain whether the petitioner had a prohahilis 
causa Utif/andi, 

8. Instead of doing so, they, upon 8th Nov., 1859, 
virtually refused to do so, and that on the most irrelevant 
and untenable grounds. Their refusal is contained in a 
report annexed to the petition. 

9. The procurators for the poor, as representing them- 
selves and their own interests, along with Mr King, the 
agent of the Parochial Board, at your lordship's re- 
quest, attended on the 9th November current, and 
after a short discussion, the matter was continued till 
the following week, to be further discussed, and the 
procurator who signs this answer was appointed to at- 
tend to the petitioner's interest. That procurator does 
not appear in this discussion as a member of the Finance 
Committee of the Parochial Board, though he is such, 
but solely as procurator for the petitioner. 

10. Upon the same day the procurators for the poor 
wrote to the inspector of poor, declining to discuss the 
case as arranged. A copy of the letter is herewith x^ro- 
duced. 

11. The petitioner is suffering loss and damage by the 
unwarrantable refusal of the procurators for the poor to 
obey the remit made to them, aud she craves that they 
be ordered forthwith to obtcmjior the samci 

Vlea in Law.— The procurttt^rs for the pooi aro uot 
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entitled to refijae to obey the remit made to them hj 
your lordship, and the grounds of their declining to do 
■0 in a question with the petitioner are irreleyant and 
untenable. 



EXECUTION OF DECREES. 



Thb Member for the Ayr District of Burghs has, on 
more than one occasion during the last few years, in- 
troduced into Parliament, but failed to carry, a bill 
for the purpose of rendering the judgments of the 
different Supreme Courts of Qreat Britain available 
in any part of the United Kingdom. The necessity 
for such a measure is becoming every day more ap- 
parent, and we trust that Mr Crawford wiU renew his 
attempt to pass his bill into law in the course of the 
coming session. With the exception of the Lord 
Advocate and Mr Dunlop, Mr Crawford seems to be 
the only Scotch member who is capable of originat- 
ing any measure, and we should be sorry if he were 
deterred by previous failures from pressing on the 
House of Commons a bill which would go farther to 
prevent frauds, and to increiise the security of com- 
mercial dealing than any legislative enactment of 
recent years. 

Mercantile men know as well as lawyers, that there 
is at present nothing further necessary to defeat the 
personal execution of a Scotch decree, than that the 
debtor should remove into England. He does not 
require to conceal himself, he is perfectly secure; and 
although there may be a dozen warrants for his ap- 
prehension in Glasgow, he may live and trade as 
openly in Liverpool as if he had not a creditor in the 
world Of course such an obvious way of evading 
the payment of debts is frequently resorted to. The 
trader whose credit is gone, whose ingenuity is ex- 
hausted, whose creditors are becoming rather pressing 
in their attention-, does not find it necessary to sur- 
render his estate, or to emigrate to Australia; ho 
merely moves to the South of the Tweed, carrying 
with him his whole means, to employ them in another 
sphere of industry and usefulness. 'V7e might give 
instance upon instance of this description, but un- 
fortunately it is not necessary we should do so. Every 
one is acquainted with some such case, and may have 
suffered by them. 

Now, it is clear that the sooner such a state of 
matters is altered the better, and it is surprising that 
it should have existed so long, when the remedy is at 
once so obvious and so simple as that proposed by 
Mr Crawford. 

All that his bill proposes is that the judgment or 
decree of any of the Supreme Courts regularly pro- 
nounced against a person subject to their jurisdiction 
may be enforced against the debtor in whatever part 
of the kingdom he may reside, or being presented to 
and recorded in the books of the Court, to whose 



jurisdiction he may have removed. This is surely a 
simple and a wise expedient, and it is difficult to ima- 
gine what possible objection can be urged against it 
All the Courts act under the same authority, and 
their judgments are entitled to equal respect. In Mr 
Crawford*8 bill it is not proposed to take from any of 
the Courts a privilege they already possess, or to 
confer on any of the Courts a power which will not 
be conferred on all alike. It is impossible that there 
can be any competition of jurisdiction, or that the 
Court can be called upon to deal with a question to 
which rules of law unknown to them should be ap- 
plied. All that is asked or required is that every 
Court shall give the same effect to a decree of another 
competent Court as they do to their own. 

In Mr Crawford's bill it is proposed to limit the 

privilege of enforcing decrees to decrees of the 

Supreme Court, and to require the concurrence of 

another Supreme Court. Now, we confefts we see no 

I reason for this limitation. If the remedy is to be of 

; any practical benefit it must include the judgments 

I of the Sheriff Courts of Scotland and the County 

: Courts of England. Indeed, it is of more importance 

in the decrees which these Courts pronounce than in 

any other. They are more numerous, and they more 

frequently apply to persons who take advantage 

of the protection which a removal to a different part 

of the kingdom affords than the judgments of the 

Supreme Courts. 

If the extension we suggest be made part of the 
bill, and be passed into law, it will be one of the 
wisest, and in its practical operation, the most useful 
enactment which has been engrossed on the statute 
book within the last few years back. And we hope ere 
next session to be able to congratulate Afr Crawford 
on his legislative ability and perseverance. 

A Hand-Boox of the Law or Scotland, adapted to 

TUE USE of tub GENERAL PUBLIC AMD OF STUDENTS 

AND rtuangers. By Jambs Louimer, Advocate. 
Edinburgh: T. k T. Clark. 

There is no class of books of which the utility is more 
problematical than popular manuals on professional 
subjects. To the professioDal man they convey no in- 
formation, and to the general reader they are but too apt 
to impart that little learning which is a dangerous thing. 
It is but justice to Mr Lorimer, however, to say that his 
book IB the best and most modest of its class that has ever 
come under our notice, and that it communicates in a 
readable form such information as to the laws of our 
common country as every educated man ought to possess. 
In his title-page, in his preface, and elsewhere through 
the work, Mr Lorimer wisely and honestly disclaims all 
pretensions to making *^ every man his owu lawyer," and 
throughout his book there are no traces of the clap-trap 
and quackery by which similar attempts are but too often 
characterised. From the clearness and precision of the 
author's style, and his skilful avoiduncc of all unnecessary 
technicality, his little work is admirably suited to two of 
the classes for whose use it is intended^the general public 
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and BtnuiMn. For ttudenta it is leu soited. Eyery 
■tadent ox the law tboald learn from the first to deal 
with the law as a science, and to trace everr doctrine to 
the principle upon which it is based, through the various 
reported cases in which that principle has been applied. 
mr Lorimer^s readers, on the other hand, must receive \m 
dicta upon the credit of the assurance in his pre&oe, that 
the rules enumerated are safe, and that he has drawn 
only from acknowledged sources. This statement is in 
most instances quite correct in point of fact, but the 
necesril^ for assuming it renden Mr Larimer's book quite 
unsuitable for students. 

There is one important topic— one especially important 
to strangers, the clsss for which Mr Lonmer's book 
is especiiuly designed — ^which he altogether omits, the 
law of Principal and Agent. We hone that this omis- 
sion, which only rec^uires to be pointea out, will be sup- 
plied in a future edition. 

We may notice one or two errors and omissions in 
matters of detail in this, upon the whole, yery accurate 
little book. 

(1.) It Is stated ^p. 875) that "no solicitor or procu- 
'^rator in any inferior court can act as a Justice of the 
" Peace.*' This very injudicious and invidious ensctment 
is now partially repealed by the Act 19 and 20 Vict., c. 
48, sec. 4, which enacts that "Any writer, attorney, pro- 
" curator, or solicitor, who may be electeid to the dice 
"of Magistrate or Dean of Guild of any burgh, the Magi- 
"strates or Dean of Guild of which are, ex officiis^ Justices 
"of the Peace by virtue of their election to such offices, 
"shall, so long as he holds any such office, be entitled to 
"act ^ a Justice of the Pesoe, provided he intimates to 
"the Clerk of the Peace for the county in which such 
"burgh is situated, that he and any partner or partners 
"in business with him cease to practise before any Jus- 
" tice of the Peace Court in such county as lou^ as he 
"continues to hold such office as aforesaid, and it iJiiUl 
"not be lawful to him or them thereafter, and during 
"his continuance in office, so to practise.** 

f2.^ Ytom sections 2130 and 2181, the reader would 
be lea to infer that the only incorporations of practi- 
tioners in the inferior Courts were the Societies of Soli- 
citors at Iaw in Edinburgh and Advocates in Aberdeen, 
totally ignoring the more numerous and important 
Faculty of Procurators in Glasgow and other chartered 
bodies. 

^8.) The writer, in treating of the constitution and 
junsdiction of the Sheriff Courts, omits to notice the im- 
portant fact that the Sheriffs judgment in cases above 
the sum which may be concluded for under the Small 
Debt Act and under £25, cannot be brought under re- 
view upon any ground whatever. 

(4.) The important subject of submissions and arbitra- 
tions is passed by without notice, with the exception of 
statutory submissions betwixt masters and their work- 
men. This is a topic upon which, beyond almost all 
others, it is necessary that the general public should be in- 
formed. In most other cases when a question of law arises 
a prudent man will at once consult with his lawyer. But 
when an arbitration is entered into even the roost cautious 
and judicious are apt to suppose that they have done with 
rules of law, and that, both as to the appointment of the 
arbiters and the conduct of the proceedings, they are at 
liberty to act according to their own discretion. It is 
most important that errors on this subject should be 
corrected, and that the unprofessional public should be 
made distinctly aware of the legal requisites of an effectual 
submission, and of the limits within wliich, and the rules 
in accordance with which the arbiters must exercise their 
authority. Indeed, a short separate treatise on this 
subject would be a benefit to, whether or not acknow- 
ledged as a boon by the mercantile community. 

(5.) No notice is taken of the enactment, that the 
advocator of a Sheriff Court process cannot avail himself 



of juratory caution, ezoept upon a report by the lawyen 
for the poor that he has t^prdboMlis cokm UtigandL 

Such errors and omissions are aknost unavoidable in a 
work of the kind, and we mi^ht considerably enlarge our 
list. The book, however, is m itself a good one, and wa 
hewtily commend it to the perusal of two of the classes 
for whom it is intended — strangers and the gsneral 
public. 

(To ike Editor of the Scottish Law Journal and Sheriff 

Court Record) 
Ban, — ^I beg to suggest what appears to me a highly •• 
expedient extension of the junsdiction of the Sheriff 
Courts. 

Aooording to present practice, a creditor, In a debt 
due by more than one person, oannot sue one of tha 
obligants without including the others in his action. 
The Mercantile Law Amendment Act (sec. 8th\ seems 
to have introduced an exception to this rule wnen the 
obligants stand to each other in the relation of cautiona 
and principal debtor; but in all other cases it is ui tiridi 
ohiervantia. 

No material inconvenience attends the rule when all 
the obligants reside within the same jarisdiotion, but it 
sometimes operates as a denial of all means of recovering 
the debt if one of the obligants resides bevond the juris* 
diction to which the others are subject. In such circum- 
stances the effect is that the action cannot be brought in 
any local Court, but must be raised before the Court of 
Session though the debt should not exceed £5 or even 
£1, and I ne^ hardly say that most creditors will prefer 
making up their minds to the total loss of small debts 
rather, than incur the expense of even a decree in absence 
in the Court of Session, or (if there should be a ques- 
tion ) the certainty of an expense many times the amount 
of the debt. 

The remedy is a very simple one. All that is required 
is to extend to all cases of joint liability the rule enacted 
with respect to cautioners and principil debtors. That 
is the remedy adopted in England. The County Courts 
Act, 9 and 10 Vict. cap. 95, sec. 68, contains the follow- 
ing clause, which seems to meet the case completely:— 
" Where any plaintiff shall have any demand sgainst 
"two or more persons jointly answerable, it shall be 
" sufficient if any of such persons be served with process. 
" and judgment may be obtained and execution issoed 
" against tne person or persons so served, notwithstand- 
"ing that others jointly liable may not have been served 
"or sued, or may not be within the jurisdiction of the 
" Court; and every such person against whom judgment 
"shall have been obtained under this Act, and who 
" shall have satisfied such judgment, shall be entitled to 
" demand and recover contribution from any oUier person 
"jointly liable with him." 

There is another class of cases in which the same 
inconvenience is sometimes experienced. I allude to 
claims against absentee proprietors of Scotch estates. 
Such proprietors have right to sue their tenants and all 
persons against whom they may have claims before the 
local Courts in Scotland; but if the tenant has a daim 
of a single pound against a proprietor who has not a 
domicile in Scotland (and this is not a rare occurrence) 
he must bring his action in the Court of Session or 
submit to the loss of the debt. The remedy I would 
suggest is to render the proprietor of heritable property 
liable to be sued in the jurisdiction where his property is 
situated, whether he resides in it or not; and to declare 
that service of the summons may be made by delivering 
it to the factor or person empowered to upUft the rents, 
or by leaving it at the house of such factor or person.— 
I am, SiK, your obedient Servant, 

A Paactitionkr, 
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SALE OF MERCHANDISE— REPUDIATION BY PURCHASER 



Iir ihB ease of Jackson St Co. v. Panton & Co.* decided 
on 12ih December last, in the Small Debt Conit at 
Olaqgowy a point of practice was inyolyed of much 
importance to a mercantile community, and the de- 
ctaioii, we obserre, has been made extensivelj known 
bj reports in fhe newspapers. The &ct8 as appearing 
ficom the reports were as follows: — Jackson is Co. 
sold 100 bags of wheat to Panton &; Co. on the 13th 
of September. By the rules of the Com Exchange, 
purchasers are precluded from stating objections to 
the quality of goods sold, after twelve o'clock of the 
day auoeeeding the sale. In the present instance, no 
oljeetion appears to have been stated by Panton &; 
Co. until the lapse of eight or ten days from the date 
of sale, when, on the deUveiy order being sent, they 
relnaed to take the wheat, on the ground that its 
quality was deficient, and not in accordance with 
the sample exhibited at the sale. This, as was veiy 
properly remarked by the Sheriff (Mr Logie), in the 
case of an article so fluctuating as grain, was a course 
of procedure which, independently altogether of the 
rules of the Exchange, the law could not recognise. 
The market^ it was alleged, had fallen in the intenral, 
and therefore Jackson A; Co. looked to the purchasers 
for indenmification, and now sued them for damages 
to the amount of the difference of price and charges. 
It appeared, howeyer, that on the defenders' repu- 
diating the sale, the pursuers had at their own hand 
resold the wheat privately to a third party, and the 
difference of price they now sued for was the differ- 
ence between the amount so realised and the price at 
which they had originally sold to the defenders. The 
defenders now objected to this brevi manu mode of pro- 
cedure, and contended that by so doing, the pursuers 
had released them from any claim which might other- 
wise have been competent in consequence of their 



* Sheriff Court Beporti, p. 81. 
TOL. n. 



lefbsal to take delivery. The Sheriff however, so far 
as the reports bear, did not give effect to this view 
to any extent, but held that the course followed by 
'the pursuers in conducting the rensale, was unobjec- 
tionable, and decerned against the defenders for the 
damages sued for. The doctrine has therefore gone 
forth to our mercantile men, as recognised by the law, 
that in similar circumstances, a seller may properly 
and legally re-sell at his own hand, in the way he may 
consider most advisable. 

The decision appears to us to be questionable, and 
if the doctrine it recognises be generally acted upon 
by merchants, we fear that cases will veiy soon occur in 
which the seUers may find themselves in difficulties. 
On the authority of the case of Douglas v. Dean$, 
15th July, 1853, Panton A Ca not having timeously 
called in question the quality of the wheat, and not 
having applied to the Judge Ordinary for an inspec- 
tion of it, they were bound to take delivery, and 
were liable in payment of the price. An action at 
their instance for payment of the price was therefore 
the competent course; but it does not follow that the 
sellers were debarred from dealing with the wheat at 
all, and that it should have remained in statu quo. 
Being a perishable article, and being a fund — so to 
speak — ^under the sellers' control, and forming the 
essence of the transaction out of which the question 
arose, it was reasonable and proper for the interests 
of all concerned that the grain should be realised. 
But in order to do this, it was, we conceive, indis- 
pensable for the pursuers' safety that they should 
apply for the authority of the Judge Ordinary. They 
had resolved to have recourse to the Court in order 
to procure redress for a grievance which they had 
sustained, and they were bound therefore to put 
themselves under the guidance and the protection cf 
the Court at once. It will not do for a party, iu 
such circumstances, to resume the matter partially 
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eocpenaefl. Of ooane it is to his interest to avoid this 
hj selling the article; but in so consulting his interest 
it IB his dnty to do so under the authority of the law^ 
to which he is about to appeal for his redress. How 
otherwise is the Court to be satisfied that there has 
not been collusion — that perhaps the proceeds of the 
second sale have fully reimbursed the sellers; and how 
IB the first buyer to be silenced, if he aver that such 
IB in fiMst the case? Indeed we do not see how a 
pbinti£^ after aprivate sale in such circumstances, can 
in the eye of the law be regarded as coming into Court 
with dean hands. 

So hit we have considered the question entirely as 
one of principle, but there Lb another and more 
practical point of view firom which it may be regarded 
— that of ordinary precaution and prudence. To 
avoid the risk of questions and disputes is always 
desirable, and it is sound economy to incur a little 
delay and even expense in order to do so. Had the 
application to the Sheriff in the present instance, 
been made, there would have been no room for dis- 
cnssion or difficulty; and it Lb worthy of note, that 
the details of the case are distinguished by much sim- 
plidty. The question was limited to the sellers and 
buyers alone, without any complexity arising firom 
third partieB having an interest But let us suppose 
a esse in which the purchaser should re-sell to an- 
other party prior to his repudiation of the original 
sale, if the reader will turn to the second section of 
the recent Mercantile Amendment Act^ he will see at 
once the complication and the questions which would 
here arise. We do not pretend to interpret the exact 
meaning of that section, nor indeed of almost any 
section of a Statute so ingeniously calculated to create 
doobt and give rise to questions of difficulty. Bnt 
it does appear to us that the original seller, in the 
case supposed, would occupy an awkward position 
when, alter having re-sold the goods at his own hand, 
he should be called upon by the purchaser from the 
original purchaser to deliver the goods to him, in 
virtue of the section in question, on payment of 
the original price. What the issue of the matter 
mi^t be we cannot dearly foresee, but it would evi- 
dently be determined only by a tedious and expen- 
sive suit. Bankruptcy might also give rise to diffi- 
culties^ and indeed it Lb easy to imagine many 
circumstances of every-day occurrence which might 
expose the seller to questions and disputes, which the 
summary and inexpensive application to the Judge 
Ordinary would in all likelihood have prevented. A 
case occurred in our Sheriff Court a few months ago, 
in whichy by express arrangement between the seller 
and the buyer, the goods repudiated by the latter 
were sold by public auction. Immediately there- 
after the market rose, and the buyer now repudiated 
the re-sale^ and insisted on various grounds that it 



was void, and that the goods, which happened not 
to have been removed, were still his property. A 
litigation was the result^ in which the repudiator was 
ultimatdy discomfited; but the litigation itself would 
have been avoided had the re-sale been made under 
the order of the Judge Ordinary — a course which 
was advised, but not adopted on account of the trifl- 
ing expenses attending it. 

If, when disputes in the course of trade occur, 
parties are to be entitled, in the first instance, to take 
the law into their own hands, and then apply to 
Courts for supplementary redress, it is difficult to see 
where the system should end. Suppose that a vessd 
arrive at Glasgow with a cargo, which the consignees 
refuse to take delivery o^ on the ground that they 
do not consider the cargo of value suffident to render 
them safe in paying the ftdght — ^is the captain, at his 
own hand, to sell the cargo privatdy, and then make 
the shippers pay the defidency between the amount 
realised and the amount of the freight? Such a 
course of procedure would not be countenanced dther 
here or at any port in a dvilised country. Indeed, 
a case in point occurred the other day, where the 
shipmaster found himself in an Italian port in the 
circumstances we have supposed. Under direction of 
the Consul, application was at once made to the 
Judge Ordinary, and the cargo was, under his autho- 
rity, pnblidy sold, with such due advertisement and 
formality, that on the ship's return to this country 
no room for cavil or question was found to exist. 
Yet, wherein consists the difference in principle be- 
tween such a case and the one we have been con- 
sidering? If it be said that in the case supposed of 
the captain selling at his own hand, the parties 
against whom the claim is ultimately to be made, 
were not aware of nor made parties to the sale; 
neither, as we gather from the report, were the buyers 
in the case of Jackton v. Fantan, 

In conclusion, we may remark, that in the case of 
Lang ds Sons v. ffainy which is prindpaUy founded 
on in the Sheriff's decision, there were many and im- 
portant specialities. The re-sale was by public auc- 
tion, the price of the horses was payable in ready- 
money, and by the rules of the bazaar, the seller, on 
the purchaser's failure to pay, was entitled to re-sell, 
either publidy or privately, and without giving notice 
to the buyer. Apart from its specialities, we appre- 
hend that the argument of Mr (now Lord) Mackenzie 
in that case, conveys the true state of the law. He 
said, ** There is no authority for the proportion that 
" a seller, on failure by the purchaser to pay for, and 
" remove the goods, is entitled not merdy to caned 
« the contract, but to sdl at his own hand, and to 
" claim the difference of price and commisdon. The 
" reverse is the rule of the law of England, the Civil 
"law, and our own." Should the point, free of 
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specialities, ever emerge for deliberate settlemeDt, we 
are inclined to think that this view of the law woold 
BtiU be taken; and, as a matter of ordinary pnidence, 
we do not think that the merchant who, in such dr- 
cumstances, sells at his own hand, and dispenses 
with the authority of the Judge Ordinary, acts a 
judicious part. 

It may appear to some that we have given more 
attention to this Small Debt Court decision than it 
merits, but we do not think so. The Sheriff-Sub- 
stitute, with a view to making the decision a prece- 
dent in that Court, and a guide to merchants in their 
business transactions, has given the case much atten- 
tion, and the result he has arrived at, and which may 
probably regulate, in many instances, the conduct of 
mercantile men, has, he informs us, the concurrence 
of two of the three of his brother Substitutes whom 
he consulted. We have much respect for all the 
Judges of our local Court; but, upon the whole, we 
feel inclined, in the present case, to coincide with the 
one dissentient rather than with the three concurring 
Sheri£b. 



CLAUSES CONSOLIDATION ACT& 



Pbeyious to the year 1845, Private Bill Legislation 
was a very cumbrous, a very confused, and a vexy 
unsatisfactory proceeding. Private bills were so 
framed as to be as far as possible complete in them- 
selves. In addition to what are termed the *' Inter- 
"pretation Clauses,*' they contained an elaborate code 
of rules relating to the constitution of the company 
proposed to be incorporated; they provided at length 
for the acquisition of the lands required for the un- 
dertaking, and prescribed the mode in which the 
undertaking itself should be carried out, and the laws 
by which it should be regulated, after its completion 
and dedication to the public. Besides this, there 
were special clauses applicable to the particular work 
authorised, which, of course, could not in general be 
applied to any other work of a kindred nature. Pro- 
visions for the publication of accounts, the making of 
bye-laws, the serving of notices, the inflictiou of penal- 
ties, and the regulation of other matters of general 
application followed — the whole being wound up with 
the never-failing declaration '^ That this Act shall be 
''deemed and taken to be a public Act, and shall be 
"judicially taken notice of as such by all Justices^ 
''Judges, and others." We need hardly say that an 
Act of Parliament, framed after this fashion, was no 
joke. It probably contained as much matter as would 



fill a respectable modem octavo vdame^ Tha Act 
for making the railway from Glasgow to Qreenodc 
(a distance of twenty-two miles), extends to one hun- 
dred and fifty-two folio pages, and numbers two 
hundred and thirty-nine sectiona This gives on an 
average about seven pages of legislation to every 
statute mile of railway. The two hundred and thirty 
odd sections, if stationed along the line, like tela- 
graphic poets, at r^olar intervale, would be quite 
sufficient to carry the wires from the one end to the 
other. To wade through such a mass of lefeter-preas 
was a task that few had the boldness to undertake, 
and fewer still the perseverance to accomplish. 

At the time we speak o( private bills were passe d 
without much attention to fixed roles, the object of 
the promoters being, of course, to cany a measure 
whidi could, as near as possible, meet thdr own 
peculiar views and interests — ^the interests of th« 
public being allowed to take care of themselves. A 
tolerable degree of uniformity no doubt existed with 
respect to those provisions which were, more or leas^ 
of a fixed character, such as the daosea regulating the 
business of the company, the acquisition of lands, t]i« 
construction of the works, eta; but even with r^ard 
to these, difficulties arose, the source of much per- 
plexity when their meaning came to be sought o<at 
in a court of law. It was impossible for the judges 
to lay down any settled precedents for future guid- 
ance where every private Act differed in a greater or 
lesser degree from its brother, and where the most 
admired disorder frequently took the place of thai 
order which is said to be Heaven's first law. 

It was to remedy these abuses that what are termed 
the Clauses Consolidation Acts were passed. The 
year 1845 saw the advent of this very needful l^s- 
lative reform — a time when the railway system of the 
country was about to assume dimensions previously 
unthought of — when the inconveniences of the then 
existing system were beginning to make themselvea 
severely felt — and when a remedy of some kind or 
another was imperatively demanded. Unquestionably 
tbe benefits derived from the new mode of legisla- 
tion have been very oonMlJcrablc. A d^^roe of uni- 
formity and siiu[jlicity has been introduced which 
was unknown before. The moaning of a doubtful 
clause, when once fixed, remains a precedent for 
future use; and, to some extent at least, a stop has 
been put to the improper practice of Parliamentary 
Solicitors smuggling clauses of an objectionable char- 
actor into private Acts — clauses which would have 



Jan., I860.] 



THE 8C0TTIBH LAW JOURNAL. 



SI 



xeoemd iDiiiiiuay ^eciment at tlio hands of tho 
oomniittae on the hill had any hody only been pre- 
■eni to point out their objectionable eharaoter. But 
in framing the Oonaolida t ion Acta we allude to^ great 
care ahoold hare been taken to es^reas the meaning 
with a deameaa and predeion which wonld have left 
no room for after doubt— everything should have 
been excluded not absolutely necessary lor canying 
oQt the oontemplated undertaking with a due regard 
to the nf^ and interests of private individuals — 
andy above all^the utmost vigilance ahould have been 
eonrased to prevent the introduction of anything 
which would militate against the common law of the 
land, exoept^ indeed, in so fur as the common law 
was intended to subserve to the powers proposed to 
be vested in the undertakers. We are afraid that 
this has not always been the case — that an unneces- 
aary deaiie has been evinoedy not only to lugialate for 
the company, but to introduce enactments regulating 
the private interests of the community at large, and 
with which the company had no concern enactments 
iriiidL if demanded by puUie utility should have been 
made a portion of our public statute law, after the 
subject had reoeiTed the careful attention of the 
LegishtoreL 

The Consolidation Acts relating exclusively to 
Sootiandare: — 

The iModM GUnses €k>nsQlidation Act, 1845. 
The Oompaniea Clanaes Consolidation Aot^ 1845. 
The Bailways Clauses Consolidation Act^ 1845. 

The Consolidation Acta whieh apply to Scotland, 
in eommcm with the rest of the United Kingdom, 



The Commissioners' Clanses Act, 1847. 

The Harbours, Docks, and Piers Clauses Act, 1 847. 

The Waterworks dauses Act^ 1847. 

The Qasworks Claaaes Act, 1847. 

The Fairs and Markets Ckuses Act, 1847. 

The first three of these Acts appear to have been 
passed pretty much as an experiment, and the Legis- 
lature, finding how well they worked, was induced to 
go somewhat fiurther, and cany through the other 
five statutefl^ all of which passed into law in 1847, 
two years after the first three received the Legislative 
sanction. 

Ll looking at these statntea^ an important distinc- 
tion must be drawn between the earlier ones and 
those passed subsequently. The former are imperative, 
the latter are permissive merely. We mean that the 



latter five may be incorporated with the special Act 
or not, as droumstanoas may seem to require, but 
with regard to the three first there is no dunce. For 
the purpose of making them operative^ indeed, it does 
not even seem necessary that they ahould be e x pre s sly 
imparted into the specLsl Act at all. Some misap- 
prehension, we believe^ exists on this pointy and we 
therefore quote the introductory enactment of one 
of theae Statutes. We shall select the Lands Clauses 
Act^ merely premising that the other two are con- 
ceived in similar terms: ''Be it therefore enacted,** 
etc, ''that thia Act shall apply to every undertaking 
" in Scotiand, authorised by any Act of Parliament 
" which diall hereafter be passed, and which ahall 
"authorise the taking of lands for such undertaking; 
" and this Act shall be incorporated with sudii Act; 
" and all the provisions of this Acty save so fiw aa 
*' they ahall be expressly varied or excepted by any 
" such Act^ shall apply to the undertaking authorised 
" thereby, so fiw as the same shall be applicable to 
" such undtftaking; and shall, as weU as the clauses 
" and provisions of every other Act which shall be 
" incorporated with such Act, form part of such Act, 
"and be construed together therewith as forming 
" one Act" 

The introductory enactment in the five Statntea 
passed in 1 84 7 is expreased in very diflEorent language. 
We take the Commissioners' Clanses Act^ the strain 
of the others being sindlar: "Be it enacted," etCL, 
" that this Act shall extend only to such undertakings 
" or Commissioners as shall be authorised or consti- 
" tuted by any Act of Parliament hereafter passed, 
" which shall declare that this Act shall be incorporated 
" therewith; and all the danses of this Act^ save so 
" far as they shall be expresdy varied or excepted by 
"any such Act, shall apply to the Commissioners 
" constituted by such Act, and to the undertaking 
" for carrying on whidi audi Conmusdoners shall be 
" constituted, so far as the same diall be applicable 
" thereto respectivdy ; and such danses, with the 
" clanses of every other Act which shall be incor- 
"porated therewith, shall, save as aforesud, form 
" part of sudi Act^ and shall be construed therewith 
" as forming one Act" 

The very wide difforence between theae two classes 
of Statutes will be obvious from what we have quoted. 
The first three apply to all special Acts which provide 
for the taking of lands, the construction of public 
undertakings, or the incorporation of railway or other 
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oompMiieB. The latter stitates only operate where 
they are ezpreaaly adopted by the special Act 

An innovation has, by one of these statates, (the 
Oompanies daases) been made on the common law 
of Scotland, which we have already hinted at, and 
which desenrea attention. The Act provides that all 
mortgages, and money lent on mortgage to the com- 
pany aliall be personal estate, and transmissible as 
soch, and shall not be of the nature of real estate. 
This appears to be a very improper provision to 
introdace into a statute of this sort The expediency 
or inexpediency of the enactment is not the question; 
but was it right that so very important an alteration 
on the law relative to personal bonds should be made 
in a statute passed expressly for the r^;n]ation of 
railway and other similar public companies? We 
need not tell our readers that, at common law, bonds 
having a clause of interest (although personal in other 
respects) are, in questions between husband and wife, 
heritable. A bond of this description granted by 
John Jones is (in a question respecting the jus 
reUdof), heritable — granted by the Northern and 
Southern Bailway Company, it is moveable. Surely 
this is >eiy absurd. Nor is this alL In the Com- 
missioners' Clauses Act, the dause we have just 
quoted is awanting, so that it depends on a mere 
accident, the incorporation of the one Act or the 
other into the special statute, whether a man's pro- 
perty is to be considered heritable or moveable — 
whether it is to go partly to his widow, or altogether 
tohisheira 

It would have been very desirable that in forming 
these biUs greater care had been taken to make the 
provisions of the one statute in perfect harmony with 
those of the other. This is not always the case. 
Possibly some of our readers may have alighted on 
antagonistic provisions which we have overlooked, 
but we shall present one or two instances of legisla- 
tive inoonsiBtency which have fallen under our eye. 

The Comnussioners' Clauses Act provides that the 
annual accounts of the Comnussioners shall be trans- 
mitted to the Sheriff Clerk of the county, for public 
inspection, within one month of the closing of the 
accounts — ^the Harbour Docks and Piers Clauses Act, 
that they shall be transmitted within one month of 
being audited — the Waterworks Act, that they shall 
be transmitted by the first of Januaiy in each year. 
The Commissioners' Clauses Act says the accounts 
shall be certified by the chairman — ^the Harbour and 



Clauses Act, that they shall be certified by the clerk. 
Now here is a sad jumble of inconsbtendes. danae 
A tripping up clause B, B knoddng his head agunst 
C, and all three knocking their heads against one 
another. That there may be no lack of variety, the 
Companies' Clanses Act does not contain any pio- 
vinons for the depositing of accounts at alL Both 
the Commissioners' Clauses and the Harbour daases 
Acts are imported into the Clyde Navigation Act of 
1858 — both the Comnussioners* Claases and the 
Waterworks Clauses Act are imported into the Act 
for supplying Glasgow with water from Lodi Katrine. 
The inconsisten<7 of the provisions in these general 
statutes must be a source of much annoyance, and 
surely the evil was one of very easy prevention. 
Several of the Consolidation Acts again provide, that 
any bye-laws to be made aflfocting the public must^ 
before coming into operation, be approved of by the 
Sherifl^ but this provinon is awanting in the Bailwaya 
Clanses Act, and this salutary check cannot conse- 
quently be interposed in the veiy case where it is 
pecuHaily desiraUe it should be. The bye-laws of a 
railway company, we need hardly say, have a fiur 
wider and more extensive application than those of 
other public bodies — ^they affect the interests of the 
general public to a much greater extent — and they 
require^ and ought to secure, a larger share of atten- 
tion than what is accorded to regulations enacted by 
other corporate bodies whose interests frequently are 
not adverse, if they are not identical with the intersata 
of the people at large. 

That the introduction of Consolidation Acts waa 
a vast improvement on the system which existed bo- 
fore, cannot be disputed. The labour they have 
saved to lawyers, legislators, and judges, it would 
not be easy to estimate. They indicated a move in 
the forward direction. Having the dements of re- 
form in themselves, they have proved the precursors 
of other legislative reforms that, but for them, would 
perhaps never have seen the light Private legislatioii 
which, previous to this era, was little better than a 
chaos, was now reduced to something like a system. 
Instead of companies legislating, every one for itsd^ a 
tolerably well-defined code of rules was laid down for 
their future guidance and management But these 
Statutes exhibit unequivocal traces of haste, and a want 
of due caution in their preparation. Now that they 
have been on their trial for some dozen of years, we 
think it deserving the consideration of the Legisla- 
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tofe wbaiher the time has not come when they ahoold 
imdeigo a canliil rayidoiL The steam engine, aa we 
now aee it, was not invented in a day; and systems 
of legialstiony like all other human systems, require 
time and the benefit of ezperienoe to bring them to 
matori^. Should Parliament hereafter consider it 
desirable to reM>pen the subject, there is one improve- 
ment we would venture to suggest Instead of half 
a doaen different Acts, we would propose that there 
shofnld be only one Consolidation Act — a measure 
complete in itself---and which would reduce the 
chances of conflicting enactments to the very lowest 
ebb. The Merchant Shipping Act of 1854 might be 
taken as a very good model for future legislation on 
the subject. Assuming the feasibility and propriety 
of the plan we have propoeed, and that the existing 
Acta have exhausted the whole subject, a general Con- 
solidation Act might be framed somewhat after this 
fiMhion. The whole Act would be divided into parts, 
each subject being treated separately. The divisions 
might be as follows : — 

1. Interpretation of Terms. 

2. Begulation of Companies incorporated for carry- 
ing out undertakings of a public nature. 

3. Regulation of Commissioners incorporated for 
a similar purpose. 

4. Regulating the taking of Lands. 

5. Regulating the Construction and Working of 
R^ways. 

6. The Construction and Regulation of HarbourB, 
Docks and Piers. 

7. Waterworks* Clausea 

8. Oasworks* Clauses. 

9. Fairs and Markets' Clauses. 

10. Regulating the Conduct and Accountability of 
Officers. 

11. Provisions for Making Bye-Laws. 

12. Keeping and Publishing Accounts. 

1 3. Infliction of Penalties. 

14. Serving of Noticea 

15. Saving of Rights. 

1 6. The usual Provision as to Access to the Special 
Act 

Such is the plan we would propose for a consoli- 
dation of the existing Acts; but, of course, we 
are only indicating a general outline. The precise 
&rm which the Act should assume would require to 
be carefully considered. The provisions falling under 
each head might be subdivided into minor branches, 
for greater facility of reference, and more easy impor- 
tation into private Acts. The power of incorporation 
would be permissive only, leaving it to Parliament to 



see that the proper daoses were imported into eveiy 
local statute to which they applied. We need not 
say that the incorporation of the whole Act ooold 
never in any case be requisite. Seeing that oar 
plan implies the repeal of the whole existing Consoli- 
dation Acts, it would, of course, be necessary to make 
provision for the application of the proper clanoos in 
the new statute to aU private Acts at present in force. 
We have ventured to lay before our readers a few 
crude sentiments on a subject which must be interest- 
ing to every one engsged in private biU legislation. 
Be we right or wrong in the views we have expressed, 
it is surely not undeserving the consideration of those 
engaged in Parliamentary practice^ whether the east- 
ing system is as perfect as it might be — ^whether a 
little more uniformity of plan, a greater simplicity of 
design, and increased attention to perspicuity of 
arrangement^ are altogether impracticable. We are 
satisfied that the subject will, sooner or later, once 
more engage the attention of the Legislature. 



ENGLISH BANKRUPTS IN SCOTLAND. 



Within the last two years an abuse has sprung up 
which is now a frequent subject of comment both in 
the Scotch and English newspapers. We allude to 
the practice of English insolvents coming to Scot- 
land, and after a residence of forty days, with the 
concurrence of some friendly creditor or creditors, ob- 
taining sequestration of their estates, and ultimately 
a discharge under our Bankrupt Acts. There can 
be no doubt whatever that this practice, which ap- 
pears to be on the increase, is an abuse; but it seems 
to us that much misapprehension exists both as to 
the cause of the abuse and the proper remedies^ It 
is assumed, particularly in the English journals, that 
the Scottish bankrupt law afibrds undue fiudli- 
ties to the bankrupt for concealing his transactions, 
and obtaining interim protection and a final dis- 
charge. But nothing can be farther from the trutL 
Our law provides for the public examination of the 
bankrupt in the same way as the law of England, and 
it leaves all questions as to the protection and dis- 
chaige of the bankrupt almost entirely in the hands 
of the creditors themselves. Moreover, the practice 
in question has arisen since the passing of the Bank- 
ruptcy (Scotland) Act of 1856, which certainly does 
not in any way fiunlitate the bankrupt's obtaining a 
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proteotioii or diaeharge^ while it makes still more 
stringent proyinon than former Acts for the pnbUc 
examination of the bankrapt, and the thonmgh in- 
vestigation of the state of lus aflEairs and the caoses 
of his bankroptcy. 

Since the practice of English insolvents coming to 
Scotland to avail themselves of the Scottish bank- 
ruptcy lairs arose immediately after the passing of 
the last Bankraptey Act in 1856, it is plainly to the 
terms of that Act that we must look for an explana- 
tion of the abnse. A contemporary has attributed 
it to the power of awarding sequestration conferred 
by the Statute upon the SheriiEk But it is plain that 
this cannot be the cause, for this obvious reason, that^ 
under the Aet^ the Sheriff can only award sequestra- 
tion when the bankrupt has resided or carried on 
business within his county for six months prior to 
the date of the petition, or, in the case of a deceased 
debtor, to the death of the bankrupt 

The Statute in question, however, introduces a very 
important modification of the former law of Scotland, 
in so fkr as it abolishes the distinction formerly 
drawn betwixt traders and non-traders, and allows 
to both the privileges provided to bankrupts by the 
Sequestration Acta In England, the old uigust dis- 
tinction is still kept up, and an insolvent non-trader 
can in no case obtain more than a mere personal pro- 
tection, such as is provided for with us by the process 
of Cessio Bonorum. 

The great minority of Englishmen who have come 
to Scotland for the purpose of obtaining sequestra- 
tion of their estates, have belonged to the non-trad- 
ing class; and when we couple this £u:t with the 
circumstance that the influx of these strangers com- 
menced immediately after the passing of the Bank- 
ruptcy Act of 1856, we can have Uttle hesitation in 
arriving at the conclusion that the chief cause of the 



evil is the difference of the laws of the two countries 
as to the nature of the relief granted to insolvents 
who are not properly traders. 

We admit, as fbUy as any of our newspaper con- 
temporaiies, that the practice is an abuse, but as we 
differ from them as to its cause, we also^ in some 
respects, differ as to the remedies proper to be ap- 
plied. 

The first and most obvious of these is that tho 
distinction, impolitio if not ui^ust, whidi obtains in 
England betwixt trader and non-trader insdlvents 
should be abolished, and that both dasses, in respect 
of protection and dischaige, should be put upon the 
same footing upon showing that their insolveni^ has 
arisen from unavoidable causes, or innocent misfor- 
tunes. Of course, however, it must always, there as 
here, be more difficult for a non-trader than for ono 
whose liwtunes are suljeot to the necessities of com* 
merce, to satisfy the Court that he has been fi«e from 
blame. 

The only other amendment of the law which we 
conceive to be necessary to the ends in view, is to 
extend to the Supreme Ckmit the existing provision 
of the Statute as to the period of trading or resi- 
dence, required before an insolvent csn obtain seqnea- 
tration. It has already been seen that the Sheriff can 
only award sequestration where the insolvent, for the 
six months prior to the date of the petition, and in 
the case of deceased debtors for six months prior to 
the date of the debtor's death, has resided or carri.ed 
on business within the county. If a similar period 
of residence or trading within Scotland were rendered 
necessary before sequestration could be awarded by 
the Ck>urt of Session, the practice in question would 
at once be checked, without any violent encroach- 
ment on the principles ci the law of Scotland, or uf 
the international law of bankruptcy. 
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SHERIFF COURT RECORDe 



QUAHPICATIONS GP SHERIFF COUBT PBACTITIONEBa 



LkWnBB seem to be nfttoxally oooaervatiTe of their 
infteraeU^ tfeatna, and priyileigea. No Ibrmer period 
fkf oar hiiiory has witneeaed more sweeping ohaDges 
•ad more mimeroiis reforms in the administrfttion of 
the law^ than the last few yean; but such amendments 
haTB an been of sadh a nature as direcdy interested 
the public, and were, indeed, acceded to becanse they 
w«re londly called lor, and were necessary to meet 
the requirements and demands of a people beooming 
daily more highly edacated and farther advanced in 
the arts of dvilised life. Bach alterations in the Uw 
liecenarOy introdooed certain changes in practice ; but 
beyond this, lawyers seem to have acted on the Wal- 
polian maxim, Quieia turn nuvare. Besides, the paUic 
do not feel mach interest in questions sffecting the 
l^gsl profession, and as the former have not made 
any movement, the latter have been content to re- 
main immoble. 

One matter to which we are desirons to call the 
attention of the profession, is the number of bodies 
of Ih&rior Court Practitioners, the different laws by 
whidi they are regulated, and the various grades of 
qnallficatfon demanded from members applying for 
sdnuBsion. In England, whatever dissatisfaction 
may exist as to the steps preparatory to admlBsion 
to the Bar, there can be but one opinion in reference 
to the training, education, and admission of the 
large and respectable body of solicitors. All are 
admitted on the same terms and by the same rules, 
and there, with such a vast number of practitioners, 
the system is found to work admirably. We have 
adopted a similar system in the examining and com- 
missioning of our notaries public, whom we find to 
perform their duties not less efficiently from having 
passed an examination in Edinburgh before a central 
committee, than if they had done so before the Court 
of the connty in which they intend to practise. 

In many of the bodies of practitioners, the standard 
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of qualification has been lately raised considerablyi 
and the examination, prior to admission, is not the 
mere form it once was, nor are the preparatory 
studies such as seem to have been even contemplated 
at the period of the framing of the charters by which 
such bodies are constituted. 

The 1^ profession in Scotland may be divided 
into three daasesr—Z^irfe, TheAdvocatesorBarxisterSy 
who are specially privileged to plead in our Supreme 
Courts, and, in virtue of their position, are entitled 
to appear in any Inforior Court Second, The Writers 
to the Signet and Solicitors before the Supreme 
Courts, who are alone permitted to practise as such; 
and. Third, The County or Sheriff Court Practitioners. 
Into the first body, namely, the Faculty of 
Advocates, many gentlemen are admitted solely 
for the purpose of becoming members of a genteel 
profession — ^the others are the working members. 
For a length of time the rules of admission were not 
at all stringent, but recently (January, 1856) the 
following regulations have been adopted: — ^Two 
private examinations must be undergone, the first in 
general scholarship, the second in law, and after- 
wards a public examination. It is considered a 
sufficient qualification for the first, however, if the 
applicant be a Master of Arts of any Scottish Univer- 
sity, or have graduated Bachelor of Arts, or Bachelor 
of Civil Law at Oxford, or Bachelor of Arts at Cam- 
bridge, Trinity College, Dublin, or the University of 
Durhsm, or Master of Arts or Bachelor of Laws of 
the University of London, or Master of Arts of the 
Queen's University of Ireland, or such foreign degree 
as the Dean and Council may consider a sufficient 
evidence of scholarship. In the event of the appli- 
cant possessing no such degree, it is necessary that 
he should undergo an examination in (1) Latin; (2) 
Qreek, or in his option, any two of the modem 
languages— French, Qerman, Italian, and Spanish; 
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(3) Ethics and Metaphysics; and (4) Logic, or, in 
his option, Mathematics, For examination on these 
diflforent subjects, a series of text-books is prescribed 
by the Faculty. After this examination, a year must 
elapse, during which the applicant must not engage 
in any trade or profession, on the expiry of which, 
and on production of certificates of attendance (1) 
during at least one Session of avil Law; (2) One 
Session of Scots Law in a different year; (3) One 
Session of Conveyancing in any year; and (4) One 
Course of Lectures on Medical Jurisprudence; he 
is then examined on the Civil Law, and afterwards 
on the Law of Scotland. This completes the private 
trials. The public examination consists in writing 
and defending a thesis in Latin on a title of the Pan- 
dects assigned by the Dean. The applicant's admis- 
sion is then decided by Ae Faculty, voting by ballot 
The examinations in these different departments 
of preliminary study are all conducted by competent 
persons appointed by the Faculty for this purpose, 
and the variety of subjects thus necessary to be over- 
taken and mastered, pre-supposes an education of a 
high standard, and is in itself a guarantee— not only 
for the amount of knowledge which may, when neces- 
sary, be brought to bear on any matter laid before 
ihe members of this, the highest walk of the profes- 
sion, but for the acquirement of that mental disci- 
pline so valuable in their peculiar labours. 

The class next in importance is the Society of 
Writers to Her Majesty's Signet— the most select 
and exclusive body of solicitors in Scotland. The 
fees exigible on admission are much higher, and 
the rules much more stringent than in other legal 
corporations. For instance, apprenticeship and sei> 
vice to one of the members is indispensable. No 
apprentice can be received under seventeen years 
of age, and, previous to entering into indenture, 
he must have attended two full winter courses at a 
Scottish University, one of which must be Humanity, 
and any other in the Faculty of Arts; or, have given 
such attendance at any University or College in Eng- 
land or Ireland, as shall satisfy the Keeper and Com- 
missioners of the Signet; or, have attended a full 
course of instruction at the High School of Edinburgh 
or at the Edinburgh Academy, together with one Ses- 
sion at a Scottish University, at one or more classes, 
always exclusive of Physic, Surgery, Divinity, and 
Law. Failing production of such certificates, the 
Keeper and Commissioners may allow an examination 
in English Literature, Geography and History, Latin, 
Greek, Arithmetic and Mathematics, in terms of a 
scheme of examination. The period of apprentice- 
ship is five years, on the expiry of which, the inden- 
ture must be discharged by the master, and the dis- 
charge recorded at the Signet Office, within three 



may be made for examination, previous to which it 
is necessary to produce certificates of having attended 
one course of Civil Law, one of Scots Law, one of 
Conveyancing, and a second course of any one of 
these. At the expiration of three months, after the 
applicant has passed Ids private trials, he may be 
taken upon his public trials, which must take place 
during the sittings of the Court The fees payable 
by entrants amount to £894 on entering into inden* 
ture, and upwards of £140 fitfther on being admitted* 

The other body of practitioners in the Court of 
Session, is the Society of Solicitors in the Supreme 
Courts. To obtain admission into this Society 
is not a matter of such difficulty as to become 
a Writer to the Signet. Apprentices to mem- 
bers of the society must be not under fifteen years 
of age, and must serve for not less than five 
years. In Ueu of this apprenticeship, however, it 
will be sufficient if applicants have served three 
years as an apprentice or clerk in an office of a pio< 
curator before a Sheriff Court, and also three yean 
as an apprentice or clerk in the office of a Writer to 
the Signet or Solicitor in the Supreme Courts; or, 
for this latter qualification, have, bona Jide, acted as 
clerk for three years to an advocate practising at the 
Bar; or, have served as apprentice or clerk for five 
years to a W.S. or S^S.C.; or, as acting derk for the 
same term to an advocate practising at the Bar. la 
joining the society with any of the latter qualifica- 
tions, higher fees are demanded. Previous to the 
examination in Law of applicants for admisuon, they 
must produce certificates of having attended at least 
one Session of Scots Law, one Session of Convey- 
ancing, and one or other of these classes a second 
time, or the Lectures on Civil Law. They must 
also undergo an examination in Latin, Mathematics, 
(first six books of Euclid,) and one or other of Logic, 
Moral Philosophy, Natural Philosophy, Chemistry, 
Rhetoric, or Natural History, or produce satisfiactoiy 
certificates of having attended regular courses of in- 
struction in these branches. The dues of admission 
are — ^for every candidate who is the son of a member, 
or who has served an apprenticeship with a member, 
or who has served for three or five years, as the case 
may be, with an advocate in practice, £25; for 
candidates otherwise qualified, £50; but this is ex- 
clusive of the sums payable to the library, to the 
assistant librarian, to the secretary and macers of the 
Court, and stamp duty. 

The two bodies last mentioned resemble one an- 
other closely in the nature of their practice, their 
scale and mode of charging business accounts, and 
in the fact that both practise in the Supreme Courts 
at Edinburgh. The only differences consist in cer- 
tain privileges accorded to Writers to the Signet^ 



months thexe«Aer. On this being done^ application | the chief of which are^ that they alone are entitted 



My 1860.J 



THE SCOTTISH LAW JOURNAL. 



2t 



to sabfleribe write paacdng tinder the Signet, and to 
prepare Crown Charters. 

Besides these, there are, throughout the coontiy, 
the Tariona bodies of solicitors practising in the In- 
ferior Conrts. In every oonnty, and freqaentlj in 
di£krent districto of the same county, we have 
a separate and independent body of practitioners. 
Ifsny of these bodies have difierent regulations, use 
different tables of fees, and have a variety of privileges 
of more or less value. We shall state what must be 
complied with by members of the leading Scotch 
County Courto: — 

1. The Faculty of Procurators in Qlasgow. By their 
Charter it is declared ''That no person shall be entitled, 
''or be qualified, to plead and practise before the 
" aaid Commissary Courto of Glasgow, and of Hamil- 
"ton, and Campsie; or before the Sheriff Court of 
"the county of Lanark, held at Qlasgow; or before 
'^ the Town Courto of the city of Qlasgow, or any 
" other Court or Courto of Law, held or to be held 
"in the said city or liberties thereof; or to become 
" a member of the said Faculty, (save and except the 
" Conmussaries of Qlasgow, and of Hamilton, and 
"Campsie, and their Deputes and Substitutes, 
" actually and hona fidt officiating, etc^ unless such 
"person shall have served a regular apprenticeship 
"by indenture for five years with one of the mem- 
"bers of Faculty, and shall have been duly entered 
" in the books of the Faculty as an apprentice, and 
"shall have served in the sud Courts, or in the 
" Court of Session, or other Court of Law, as clerk 
"to a practitioner or member for one year longer, 
" who shall not be under twenty-one years of age, 
" and shall have attended the Scotch Law Chiss in 
" one of the Universities in Scotland for one session 
"at least, and shall have undergone a private trial 
"before a committee of the Faculty, to be named 
"and appointed by the Faculty annually, at their 
"general meetings in May; and also a public trial in 
"the manner now practised, or in such other manner 
" as may be appointed by the said Faculty upon his 
" Knowledge of Styles, Form of Process, and Prin- 
"ciples of the Law of Scotland; and unless such 
"person be of good character and deportment,** eta 
Tins has been modified in practice, and parties are 
now admitted if they have complied with the requi- 
mtes of the Act regulating the admission of procu- 
rators before Courte where the practitioners have 
no Charter. But in this case higher fees are exacted. 
It is now necessary, besides having served an ap- 
pronticeship, either under the Charter or otherwise, 
to produce certificates of having attended three 
Gounes at a University, one of which shall be 
Humanity, one Logic, and any other in the Faculty 
of Arte; and also of having attended two public 
Bourses of the Law Claasea at any University, one of 
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which must be Sooto Law. Previous to admiasioii, 
the applicant is examined in law by examinators ap- 
pointed by the Faculty. The sum demanded for the 
privilege of admission is about £300. 

2. The Society of Advocates in Aberdeen— consti* 
tuted by Boyal Charter. In order to admission as a 
member, it is necessary to serve a regular apprentice* 
ship for five years to a member of the society practis* 
ing in Aberdeen, or for four years in the case of those 
holding the degree of Master of Arte at the com- 
mencement of their apprenticeship. An apprentice, 
before being received as such, must have attained 
the age of sixteen years, and have studied Latin 
for at least four years, for two of which he may 
have attended the ordinary Latin classes of the 
University curricultmi; or he may have attended 
for three sessions as a public student in the regular 
order of the curriculum at any University in the 
United Kingdom. Applicanto for admission must 
have attended two sessions of the course of Lectures 
on Scoto Law, and two of those on Conveyancings 
delivered under the superintendence of the Society^ 
and undergo an examination in the Law of Scot- 
land. No person can be admitted a member of 
this sodety, who, at the date of his application, ia 
under twenty-one or above forty years of age, or 
who, at any time, has been a Messenger*at-Arms or 
Sheriff Officer, or who has acted in either capacity, 
or who shall be resident in, or practisbg as an agent 
or procurator before the Courto of any other county. 
The fees payable by apprentices for their indentures 
being booked are j£10 10s, and by members, on ad- 
mission, £117 12s, besides a certain sum for every 
year the applicant may be above twenty-five years of 
age. 

3. The Faculty of Procurators in Paisley is like* 
wise incorporated under a Charter, which provides— 
" That no person shall be entitled, or be qualified, to 
'' plead and practise before the said Sheriff Court of 
" Renfrewshire, Burgh Court of Paisley, or any other 
'' Court or Courto of Law, held or to be held, within 
** the town of Paisley, or to become a member of the 
" said Faculty, unless such person shall have served 
'' a regular apprenticeship by indenture for five yocars 
*' with one of the members of Faculty, and shall have 
'' been duly entered in the books of the Faculty as 
'* an apprentice, .... and have served in the 
'' said Courts, or in the Court of Session, or other 
" Court of Law, as derk to a practitioner or member 
'< for one year longer, who shall not be under twenty* 
''one years of age; and shall have undergone a 
" private trial before a committee of the Faculty, to 
" be named and appointed by the Faculty annually, 
" at their general meeting in the month of November^ 
" or in such other manner as may be appointed by 
<' the said Faculty, upon his Knowledge of Stylesi 
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** Fonn of Prooeas, and Principles of the Law of 
*' Booiland/^ eta Lidentarea matt be for five yean, 
and prior to admiadon, applicants undergo an exa- 
mination in law. On admiasioni persons who have 
served an apprentioeship in terms of the Charter, 
most pay the snm of £50, and XIO 10s for the 
library. If such apprentLceship shall not have been 
aerredy he most pay £75 to the fimds of the Faculty 
and £15 15s for bdioof of the libraiy. 

4. The Incorporated Society of Solicitors at Law, 
piaetising in the Inferior Courts at Edinburgh, re- 
quire applicants lor admission to their body to com- 
ply with the following regolations: — ^No apprentice 
can be recdTsd under fourteen years of age, and pre- 

▼ioQS to any person being taken as an apprentice, 
ths member proposing to take him must apply to the 

Society by petition, setting forth the name and desig- 
nation of the intended apprentice, and shall, along 
with his petition, produce certificates of the appren- 
tice's age; that he has been sufficientiy instructed in 
writing and arithmetic, and that he has attended a 
public or priTate teacher of the Latin language for 
four years; which certificates must also specify the 
progress he has made in those branches of education. 
The petition and productions are laid before a meet- 
ing of the Society, and decided upon, and without 
such application, and leaye given, no indentures shall 
be booked, or the apprentice entitied to any of the 
privileges of the Corporation. The apprentice fee 
must be mentioned in the indenture; and the master, 
in the application for leave to take the apprentice, 
must state that the same is to be paid to him on the 
indenture being entered into. On satiafiMtory cause 
shown, however, it is in the power of the Society to 
grant permission to the master to take the apprentice 
without a fee. The period of apprenticeship is five 
years^ on the ezpiiy of which the candidate must serve 
as a derk for one year; and, on presenting his petition 
fbr admission, must produce Ids indenture regularly 
dischaiged, certificates of having served as a clerl^ 
and attended the Scots Law Class for two sessions, 
and the Conveyancing Class in the University of 
Edinburgh for one session. The petition and certi- 
ficates lie three months on the table, that the Society 
may have an opportunity of examining the same, and 
making inquiiy into the applicant's moral character 
and qualifications. At a meeting of the Society, 
called for the purpose, the candidate undergoes an 
examination in law, and is thereon recommended to 
the Judges for public trial The fees payable by 
members are— on entering into indenture, thirteen 
guineas; apprenticeship fee» ei^ty guineas; on being 
admitted, one hundred and fifty guineas, except where 
the applicant is the son or son-in-law of a member, 
in which event, only one hundred guineas is paid. 
YTitiiout particularising fartheri we may state that 



it is the practice in the other Sheriff Courts^ 
ing no Charter, for the applicant to present a petition 
for admission, producing therewith, evidence of his 
having served an apprenticeship of three years with a 
Writer to the Signet, Solicitor in the Supreme 
Courts, or with a Procurator before the Sheriff 
Courts. He is then remitted by the Sheriff to cer- 
tain members of Court for examination in Law, and 
thereafter formslly admitted. 

We haye now laid before our readers an abstract 
of the rules which at present regulate the adnussion 
to the different l^gal bodies in Scotland. In our 
next number, we shall suggest what appears to us 
rerj desirable — ^a qualification, to which aU shall 
be Bid)ject» and which shall, in every case, be the 
only recognised evidence of l^gal attainment and pro- 
ability. 



THE EXPEDIENCY OF DISPOSING OF THE 
RELEVANCY BEFORE PROOF. 



Lord Obdikabt Kihloch, in the Note to his judg- 
ment in the recent case of /fi^2w ▼. Ths WeUemBank 
of SooUandf suggests a question of the highest im- 
portance, and one on which the members of the pro- 
fession in Glasgow hold a very decided opinion. His 
Lordship says:-* 

"The safest judicial course is first to asosrtain the 
iacis. It was the blot of our ancient procedure that the 
Court was in use to pronounce hypothetically en rele- 
vancy, and any general practice of deciding on relevant 
before the ascertainment of the fiicts, would be simply a 
return to the error of our ancestors. Hmts may be 
cases in which the action is so utterly devoid of rele- 
vancy; as to make it proper to save fdrther eipense, bj 
at once disDussing it. Hiere are conceivable cases, on 
the other hand, in which a precedent judgment in &vonr 
of relevancy may save after controvenqr. But the greet 
minority of actions do not fall definitely under coe 
or other category. Where an aotkm contains relevant 
statements mixed with matter of whidh the relevancy is 
doubtful, the most expedient course, generally speaking, 
is to snlgect the case to the sifting of a triaL It may 
happen that nothing new is put in evidence, except the 
fkcts of which the rofevanc^ is undoubted. It might be 
doing a pursuer the greatest posnUe izgustioe to pre- 
clude him tnm proving a clearly relevant case, merely 
because statements were intermixed, of which the rele- 
vancy was ambiguous, but from which the pursuer did not 
think it ssfe to withdraw. To the defender, on the 
other hand, there is comparatively no iiyury, because 
all his pleas remain as open at the trial as before ik'' 



Now, with the utmost deference to his Lordshipj 
we dissent entirely from these views. We are well 
aware that, during the last few years, the Court has 
departed from the ^'ancient" practice, and has al« 
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molt inwiably, when a qnertion of relevanqr oc- 
eoiredy ddajed ditpoong of it until after a proof 
]iad been taken or a trial taken place. It is not for 
Qfl^ of oooraey to BOggest the reasons which have 
led to 80 marked a change in the form of prooedore; 
hot we know tfai% that ao far from proTing beneficialy 
it haa not nnfireqnently had the efiEect of creating need- 
leas and often minooa ezpenae^ and of rendering the 
nhiniate jadgment of the Cbnrt eomparalively Talue- 
leaa aa an aathoritatlTe precedent 

In the first place it is obviously a hardship to 
compel a litigant to verify, by eridence, the slatements 
he haa advanced in the Beoord, and after he has^ at 
gceat expense and ansdety, soooeeded in proving them, 
to refdse him the remedy he asks^ on the ground 
that hia statements are not relevant The averments 
of parties are before the Gonrt, and surely the 
simple and wisest course ia^to say, first, whether 
these averments are relevant or not If they are 
irrelevaDt, the action should be dismissed at once; 
if they are relevant, but denied, they should then be 
remitted to probation. Where relevant and irrelevant 
or doabtfbl matter is inteimized, the most expedient 
course is certainly not that suggested by Lord Kin- 
bdiy via., to subject the case to the sifting of a trial 
If the case be tried hekm a jury, a series of inciden- 
tal debates on relevancy, in the course of the trial, 
is not calculated to secure a sound judgment, nor likely 
to dimimah the confusion of the jury, or assiBt 
them in arriving at a sound verdict The expedient 
ooone, in our view in such a case, is to determine 
first — ^what is relevant and what is not — ^to allow 
the former to go to proof, and to strike the latter 
firom the record. In short, in every case, whether 
it may be found relevant or irrelevant, or mixed, the 
question of relevancy should be disposed of at the 
outset) and, if a proof be allowed, at a trial take 
place, the debate ahould be confined entirely to the 
queationy whether and how &r the statements of 
paities have been substantiated by evidence. 

Again, the present practice of disposing of the 
relevancy after prool^ has necessarily the e£B9ct of 
rendering the judgments of the Supreme Court com- 
paratively useless as legal authorities. In nine cases 
out of ten it is impossible to extract any ruling 
principle from the published ojunions of the Judges. 
The relevancy, the proo( and the law, ate mixed up 
together, and it is difficult to say on what ground 
fhe judgment proceeds. One Judge cautiously re* 



marks that he must not be held as expressing an 
opinion as to the pursuer's right in some hypo- 
thetical case; but he is satisfied that, in the whole 
circumstances, the defender ia entitled to absolvitor. 
Another learned Lord carefully refindns from express- 
ing any opinion on the first and second pleas in 
law for the defender; it is not necessary he should 
do so, because he concurs with his learned brother 
that in the whole circumstances the pursuer haa 
failed. This is almost a fair specimen of the re- 
ported judgments of the Supreme Court, and those 
who have occasion to study the voluminous reports 
with which we are now favoured, must be satisfied 
that in many respects it is the reverse of ex8ggeration< 
Let any one take the trouble to compare ihe decisions 
reported in the Faculty Collections half a cointuiy 
ago, with those of recent datci and he wiU find 
that in almost every report in the former he will 
find some legal principle authoritatively enunciated; 
while he may search half a volume of the latter with* 
out finding a single dictum which he can apply to an 
analogous case. 

And is there any ground at all on which it is de- 
sirable that the relevancy should not be at once die* 
posed off We know of none^ and Wd cannot ima- 
gine a case in. which a proof or a trial is likely to 
diminish the difficulty of disposing of the releva&cy. 
Lord Kinloch admits that there may be cases so utteriy 
devoid of relevancy that it is proper to dismiss them 
at once; and, on the other hand, that there are con- 
ceivable cases in which a precedent judgment in 
&vour of relevancy may save fcurther litigation. Il^ 
is only, therefore, in cases in which there is no diffi-^ 
culty that his Lordship would at once dispose of the 
question of relevancy. He would allow those caae9 
of which the relevan<7 was doubtfhl, and which might; 
require a learned debate by counsel, and deliberate 
consideration by the Court to go to trial, and let the 
difficulty be disposed of incidentally in the Judge's 
charge to the jury. We confess we cannot see the 
grounds on which his Lordship's opinion on thia 
question is based. Our view of the matter haa 
always been this — let the pursuer make his state" 
ments fairly and articulately, and let him state 
plainly the remedy he demands. Surely the Court 
should be able to say, without a prooi^ whether-— 
if he prove what he avera— he is entitled to what 
he asks. In judging of a question of relevancy, thii 
statemeuta of narties m\ust be assumed to be t|ue< 
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If they are assumed to be true, it is difficult to see 
how a proof — whether successful or not— can be of 
the slightest assistance in arriving at a sound con- 
elusion on the preliminary question. 

The Court of Session, while it prefers itself to dis- 
pose of the relevanpy and whole case at once, does not 
allow the same privilege — ^if such it may be called — 
to the Inferior Courts. We oould instance not a few 
oases in which the Lords of Session have animad- 
verted very severely on the practice of allowing a 
proof before answer in the Sheriff Court. We cer- 
tainly do not complain of their having done so, and 
We are glad that the practice has in these Courts 
been almost altogether abandoned. Oui* regret u 
that it has been allowed to become almost uniform 
in our Supreme Courts, We trust that in future the 
course which Lord Kinloch adopted in the case to 
which we have referred will be less frequently fol- 
lowed; and that ere long an end may be put to a 
form of proceeding, which, however convenient for 
the Court, is unjust to the litigant and unsatisfao- 
toiy to all concerned. 



COSTS OP ENGLISH BANKRUPTCY. 



As an illustration of what we have stated in another 
column regarding the difference between the Law of 
England and Scotland, a striking example of the 
enormous costs incurred in an English bankruptcy, 
is afforded by a case decided a few weeks ago in the 
Leeds Bankruptcy Court. The debts proved were 
£1092, and the assets realised by the Official Assignee 
amounted to j£440, or about 8s in the pound. While 
such an estate could have been realised and divided 
in Scotland for about £50, this oould not have been 
aocompHshed in Enghind, it appears, for less than 
£150, being 34 per cent, of the whole assets. This, 
it might be supposed, was bad enough; but our 
readers will scarcely believe that even this enormous 
expense was not nearly sufficient. In fact, the whole 
estate was consumed with the exception of £7 10s 
3d. The mode in which the surplus was expended, 
brings out in strong contrast the difference between 
the English and Scottish system, and for that reason 
we more especially notice it. The Officers of the 
Court, including Official Assignee, Messenger, Begis- 
trar, Broker, and Auctioneer, consumed £127 or 25 
per cent; while the charges of the Solicitors amount 
to £242 or 00 per cent It was admitted by the 



Court that the Solicitor was a most respectable man, 
that the charges were the usual ones, and, moreover, 
his bill had been taxed by the proper Officer of 
Court There is next the extraordinary allowance of 
£33 3s to the bankrupt for his maintenance, £10 for 
the Trade Assignee's outlays, and the balance of 
about £10 for taxes and preferable expenses. One 
of the creditors complained of this, and the case 
underwent a full discussion — ^nobody seemed to be 
to blame; but the Commissioner, obviously with a 
desire to modify the public reproach of such malversa- 
tion and mismanagement, did what is too often the 
case, reprimanded the lawyers, and rated the Assignee 
for not looking after him. ''The great complaint," 
says Mr Commissioner Ayrton, ''against assignees, is 
" their apathy — ^they take no trouble— n^ect their 
" duties — and then complain loudly when things go 
"wrong. The Court is always much obliged to 
" assignees who will but take a little pains^ and in* 
" terest themselves— 4f but a little — about the estats 
" committed to their charge. I feel confident that if 
" every assignee took but half the same pains as Mr 
" Bayner has done, we should not hear so much of 
" the expenses of bankrupt<7. As to the want of 
" power on the part of the assignees, and as to the 
" solicitor electing the assignees, I b^ to say, that it 
" is the assignees who select the solicitor, and I wish, 
" it to be distinctly understood that the assignees are 
"the masters, and the solicitor their professional 
" man— just as in private life; and if a solicitor, in 
" any case, assumes any power beyond that^ he mis- 
" understands his position." What would a body of 
Scotch creditors say to the Sheriff and Sheriff-Clerk, 
taking, as they did in this case, £63, to an auctioneer 
charging £35 lOs, an official assignee who simply 
received the money, £25 lOs, and who permitted his 
solicitor to expend £240, and the bankrupt to 
consume, for his maintenance, such a sum as £331 
Such gross mismanagement, we can confidently say, 
would be impossible in Scotland. If such is the 
usual result of small bankruptcies in England, under 
the superintendence of Qovemment officials employed 
for the express purpose of protecting the interests of 
creditors, the sooner a new q^stem is introduced the 
better. 
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ENGLISH LAW REFOBM. 



AxoHG the annooDoementB of Law Beform, contained 
in Her Majeet/s Speech at the opening of the present 
FuHament, the three important sabjecta of the trana- 
lier of land, the further fusion of law and equity, and 
the improTement of the bankruptcy system^ are the 
leading topics. It would be impossible to induce an 
y,pgyAffntn to admit that, in any of these three 
departments in which the energies of the most 
renowned statesmen and lawyers of England are 
abont to be engaged, many of the leading features of 
the proposed reforms are borrowed from the law of 
Scotland. Until a very recent date John Bull did 
not believe that law be-north the Tweed was anything 
but a mass of barbarous confusion, delay, and un- 
certainty. When Lord Campbell sought to abolish 
the imprisonment on mesne process — ^when Lord 
Brougham introduced lus action of interpleader, a 
mild modification of our process of multiple-poinding 
—when ho sought to naturalise in the English system 
our action of declarator — ^and when the County Courts 
were eetabUshed, all of these reforms were justified 
and recommended by the advantages which had been 
so long eigoyed from their practice in Scotland. It 
was not, however, till the year 1852, when the 
Commiasioners appointed by the House of Commons 
to investigate the laws of the sister countries made 
their report, that it became possible to induce an 
Bn gliah lawyer to believe that there was anything in 
Scottish jurisprudence worthy of his attention or 
respect Since the publication of that report, however, 
though the delusion has not been altogether dispelled 
among the public or even in the columns of tlie 
"Times,** the leading lawyers and statesmen of England 
have really done our native jurisprudence all the 
justice it deserves, or rather they have sliown it that 
practical respect which is evinced by copying its 
practice. Though the bill for the transfer of land, 
introduced under Jic Derby Government by Sir 
JIugJh Cairns, went several strides beyond our system 
in attempting to achieve the somewhat romantic 
result of making the conveyance of a landed estate as 
simple, clieap, <ind expeditions as the tnmsfor of a 
ship or shares in a Joint-Stock Comj^any, and thereby 
failed; yet its leading features were moulded ui>on 
wdl-knowu usages among ourselves, which are to be 
re-produced, probably in a modified shape, by the 
equally able but more steady hand of the present 



Attorney General, in the bill which he is to introduce 
neict week into Parliament. 

As regards the fusion of law and equity, Her 
Majesty simply recommends that it shall go so £sr 
only ''as may be necessary to ensure that, in every 
" suit the rights of the parties may be satisfactorily 
"determined by the Court in which the suit is 
<< commenced." Here, we know nothing of the separa- 
tion of Courts into law and equity, and it is perhaps 
difficult for us to comprehend precisely the object or 
effect of the division. It is, however, a great mistake 
to imagine that there is no real utility in the Enghsh 
system, and it betrays an ignorance of the working 
of the English Equity Courts to suppose that all 
Chancery proceedings involve interminable delay 
and inexhaustible expense, or that the administration 
of the Court is fiurly represented by the caricatures 
of Dickens and our modem school of social reformers. 
Except as regards the law of trusts, the mode of 
dealing with complicated quesUous of accounts, and 
administration suits generally, no Court in Europe 
despatches its business with equal celerity, efficiency, 
and economy. Still the fusion recommended by Her 
Miyesty is in the direction of our own system. 

The third topic — bankruptcy reform ^presents 
a much more gratifying tribute to the excellence of 
the Scotch form of procedure, lilany of our readers 
will remember that, not very many years ago, a 
furious onset was mode from London against our 
bankruptcy laws, encouraged by the Cheapside 
merchants under the guidance chiefly of an Edin- 
burgh S.S.C., who, having migrated across the Tweed, 
became suddenly dazzled with the superiority of 
the English system. The chief complaint these 
wiseacres had to moke was of the iueflicicncy of the 
Scotch trustee as compared with the English official 
assignee, and the doLay and expense of the judicial 
proceedings. This was a lamentable blunder on their 
part, as any contrast that could be made between the 
two systems was nuniistokeably in favour of the Scotch 
practice. Indeed, instead of accomplishing their 
object, the iliscussiou that ensued created a re-action 
in the minds of the public generally, and even in the 
minds of the agitators themselves, in favour of oiur 
system, which has gone on increasing ever since. In 
consequence the separate Bankniptcy Courts, hitherto 
in existence in I'ngland, have been all but unani- 
mously condemned, a very striking tendency has 
been displayed in favoiur of conferring bankruptcy 
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jaiiadictioii on the Coontj Gonrtfl^ and the- Mrvioes 
of officUl asBigneesy vitb their ineffiident oondnct and 
enormona feei» have been dedand inferior to the 
administration of the Scotch tmstee appointed by the 
creditors. In shorty in the bill intn>dnced by Lord 
Chancellor CShelmsford — that tabled by Lord John 
Russell under the auspices of the Social Sdence As- 
sociation, as well as in the one about to be introduced 
by Sir Richard Bethell, there is the most marked 
approximation to our system of bankruptcy. Though 
we fear that the discussions on the forthcoming 
Reform Bill may retard, or altogether postpone till 
another session these important law reforms, yet we 
hope soon to see such an assimilation to our own 
qrstem as cannot ML to confer on the commercial 
community veiy important advantages. We may 
here refer to two other instances in which the two 
qrstems haTe been or are about to be nearly as- 
similated. We refer to the recent estabUshment 
of the Divorce and ICatrimonial Court, and the at- 
tempt to introduce the Scottish system of summary 
procedure on bills and notes. Our readers will re- 
member that no aigument in the debates in parlia- 
ment was used with more eflEect by Sir Richard 
BetheU and Lord Palmerston, the great advocates of 
the new courts^ to allay the delusion that existed in 
England, that their establishment would create undue 
fedlities for breaking the marriage tie, than the state- 
ment that Scotland had been for a hundred yean 
under a similar rule, without experiencing the 
social or moral evik which its enemies prophesied 
would result from instituting a corresponding system 
of divorce laws in England. Owing chiefly to the 
opposition of the Irish members, the summary pro- 
cedure on bills was not carried to its full extent, 
but a considerable approximation was made, and 
more, it is believed, is yet intended. 

We have been led to make these remarks not from 
any overweening estimate of the superiority of our 
native system; but because we see in these reforms 
in England, grounds for anticipating, at no very 
distant day, a thorough assimilation of the law 
of the two countries. To this great end we are 



drifting with yearly increasing rapidity, and we 
venture to predict^ that before many yean dapM^ 
an imperial code of law will be witiiin our leadi, 
comlnnbg the exoeUendes of both systema of Juxls- 
pmdenca While we have given a good deal to Eng- 
land of late, we have taken as much fmm her. We 
are indebted to her for the greater portion of our Oom- 
merdalLaw. The recent Mercantile Law Amendment 
Act^ followed, as it will be, by another Aet for En|^ 
land to complete the series of asmmilations, aa re* 
commended by the Committee of the House of Oobh 
mons already refioned to, will, with the recent Joint 
Stock Legislation, which appliee equally to both 
countries, complete a unifonn system of oommercial 
law, admittedly superior to that of any other oountty, 
ancient or modern. Add to this the dose stmilaiity 
that now exists between the English and Scoltisli 
law of personal and domestic relations, the prqjeelod 
measures of law reform, the simplification of tho 
Engtish system of real rights, and the dose correspon- 
dence introduced in the jurisdiction and procedure of 

the County Courts in both countries, and littie remains 
beyond the system of Judicial prooednre^ fMi and 
criminal, to prevent the ^>eedy and complete amal- 
gamation of the law of England and Scotland. Am 
regards criminal procedure, then seems an inoreasliig 
willingness in the South to adopt some of the leading 
features of the Scotch qrstem, such, for example, «■ 
the appointment of a public prosecutor, the acoeptiog 
the verdict of a minority of the jury, the adoption of 
the verdict of ''not proven,** and the ri^t of the ooonael 
for the criminal to the dosing speech to the jury. Am 
regards the certainty and despatdi of dvil proceduio^ 
we are confessedly and notoriondy for behind oar 
southern brethren. In these respects^ the evils und«r 
which we are at present groaning, must be speedi^ 
remedied. The ddays of the Court of Sesdon are 
yearly becoming mora scandalous, and, unless some 
improvement takes place, Scotchmen will be glad fto 
surrender their patriotic feelings in its fevour, and 
wdcome any alteration in the system, even though 
we should be forced to accept a far mora dedded 
change than otherwise might be desirable or prudent^ 
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THE OOWtUmO BOKORUM IN RELATION TO THE PROCEEDS OF A P0LIG7 ON 

THE LIFE OF A DECEASED SPOUSE 



Iir the case of Wiffkt t. Fren^ and others, decided 
in the Seoond Divisioa on 27th January, 1849, the 
news enandated by their Lordships were of a rather 
itertling description, and appear to merit more atten- 
tion than has hitherto been bestowed npon them. 
Indeed, it may be donbted if many are aware of the 
foil ellbcte of that judgment. Wight^ the husband, 
had, Mcmte mairimonio, effected an insurance on the 
fife of his wife, the sum in the poli<gr being payable, 
six months after her death, to him, his executors, or 
assignSf On the death of his wife without issue, 
her next of kin eUimed that the assured sum should 
be included amongst the goods that were in oom- 
mnnion during the marriage, and divided accordingly. 
The Court held that as the sum insured was not 
payable till after the death of the wife, when the 
marriage shotdd have come to an end, that sum never 
was a part of the goods in communion, and conse- 
qoently the next of kin could not lay daim to any 
part of it Now, undoubtedly, we should all have 
sympathised with Mr Wight had the decision been 
otherwise; and the foct tibat such a claim could, as 
the law then stood, be «dvanced by the next of kin, 
was a Tery strong proof of the necessity of the altera- 
tioti Off the law whidi has since been effected by Mr 
Dnnlop's Act But the case of Wight was dedded 
not npon any spedal drcumstances, but upon general 
priiidplee of law which appear to apply as much to 
other cases where a dmilar decision would certainly 
entail great and very peculiar hardships. Suppose, 
for example, that a husband, having effected an in- 
surance on his life, the policy being taken in the 
Qsoal tenn% pa^^ble to his executors, administrators, 
or assigns, three or six months after his death, should 
die intestate, leaving a widow and a child. Would 
tiie widow, in such drcumstanoes, be entirely cut off 
from partidpation in the sum assured, on the ground 
that it had never formed part of the goods in common, 
snd therefore is not subject to the jtu rdidaef The 
hardship of sudi a view, and its repugnance to com- 
mon sense, is obvious at once; but let us see if it 
finds no countenance or authority in the dedsion we 
have taken as our text 
The dedsion, as already indicated, proceeded sub- 

TOIb 11. 



stantially npon the view that, as the sum assured on 
Mrs Wight's life did not become payable till after the 
death of the assured, and consequently after the dis- 
solution of the marriage, it could not be held to have 
formed part of the goods in communion. And this 
leading prindple was thus broadly enundated by 
the late Lord Justice Clerk : ''In order," he says, "to 
be dassed and fall under goods in communion, the 
moveable subject, or its fruits, must have been matter 
of actual enjoyment and income during the marriage, 
or capable of being so.*' Lord Medwyn said: "We 
should view a life assurance as simply an undertaking 
to pay a sum on the death of the party whose life is 
assured, and if U he an amtranoe 5y a htuband on hie 
own life, or on the life of his wife, it being in no 
event payable till the dissolution of the marriage by 
the death of the life assured, it seems imposdble to 
hold that the sum could be looked on as goods in 
communion of the spouses during the subsistence of 
the marriage, ad eueUnenda onera mainmoniL'* Lord 
Moncrieff also, after stating that in his opinion it 
made no difference whether the husband during his 
life employed a part of his means in insuring a sum 
dther on his own life or on that of his wife, says : 
"The important fact is, that the money was not 
demandable at all until the death of the wife, by 
which, as one contingent event, the marriage would 
be dissolved, if it had not been dissolved before by 
the death of the husband." Following out these 
views, the Court accordingly found that the sum 
insured by Wight on the life of his wife, and payable 
in the event and by reason of her death, ought not 
to be computed as part of the goods in conmiunioa 
between the spouses, and was not subject to division 
between the surviving husband and his wife's executors. 
Now, if the reader will reflect for a moment upon 
this result, and keep in yiew the opinions expressed 
by the judges, of which we have given a few sped* 
mens, he will have little difficulty in seeing that, on 
the same prindples which were here held to exclude 
the wife's next of kin from partidpating in the sum 
assured, the widow of the assured husband would, in 
the case we have supposed, be also debarred from 
participating in the assured fund, on the ground, that 



u 



THE BCOTTIS& LAW JOUBNAL 



[MarA, 1866. 



ii to lay, that it never formed part of the goods ia 
oommanion, and was not subject to the jiu rdietae. 
We are not aware that this decision has since been 
distnrbed, and therefore, harsh and inequitable as its 
application might be, we presume that it must at 
present be held to be law. 

But eminent as were many of the judges who at 
that time sat in the seoond division, we need scarcely 
tell our readers that the doctrines which were there 
considered law were sometimes very difierently re- 
garded elsewhere; and we are glad tiiat we are able 
to give the views upqp the case in question of a high 
au&ority, which wUl we think be at once admitted 
to be consistent with equity and sound law. He 
says: "The opinions expressed by the judges in this 
case of Wight, do certainly I think tend to support 
the view that the result arrived at in that case would 
be the same in the case of a policy upon the life of 
the husband becoming available through his decease, 
in a question with his widow claiming jiu relidae, 
or with his children duming Ugitim, But I do not 
think that this is a sound view, and I hold that 
Wight's decision cannot be safely adopted except 
in a case every way similar. The right under 
the poli<7 was, I conceive, a vested right in the 
husband during his own lifetime^ dependent no 
doubt for continuance upon his paying the pre- 
mium, and uncertain as to value or amount until 
his death. The right was such that he could 
have assigned it during his lifetime, or he might 
have realiiBed it according to its existing value by 
surrendering the policy to the office. The sum in 
the poli<7 formed only part of the moveable succes- 
sion of the husband liable to legitim. It falls to be 
uplifted by his executor. It is plainly applicable to 
payment of the husband's debts, equally with any 
other portion of the personal estate belonging to him. 
Supposing that the husband had died indebted in the 
amount of £1000, and left general personal funds to 
the same amount, I cannot discover any principle 
upon which it could have been mainttdned against 
the widow that the £1000 of funds fell to be wholly 
used for payment of the husband's debt, the executor 
being at the same time entitled to retain the whole 
proceeds of the policy, so as entirely to defeat the 
widow's claim ofjtu reltctae.'^ 

We apprehend that such reasoning is conclusive, 
and that no widow need be under much apprehension 
of the ingenious metaphysics of the case of Wight 
being again laid down as law. 
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L — ^ABDUCnON. 

Abduotiok — forcible abduction — ^is in its primary 
sense the taking possession by force of any individusl, 
and leading him or her away. As recognised by the 
law of Scotland, there are several kinds of forcible 
abduction : — 

1st, There is that forcible abduction which consists 
in the forcibly carrying away a female and ravishing 
her, the punishment of which is capital 

2d, Thero is that forcible abduction which consists 



in the forcibly carrying away a female and concossiDg 
her into a marriage with the abducer, and then 
ravishing her, the punishment of which is capital 

3d, There is that forcible abduction which consistB 
in the forcibly carrying away a female and concussing 
her into a marrisge with the abducer, but without 
ravishing her, the punishment of which is arbitrary. 

4th, There is that forcible abduction which consists 
in the forcibly carrying away a female, with the in- 
tention either of concussing her into a marriage, or 
of committing rape, the punishment of which is 
arbitrary. 

£fth. There is that forcible abduction which consists 
in the forcibly carrying away an individual, Tmale or 
female,) and marrying him or her to anotner, tho 
punishment of which is arbitrary. And 

6th, There is that forcible abduction which consisks 
in the forcibly seizing, canying oil^ and detaining, 
any of Her Majesty's subjects without lawful autho- 
rity or warrant, the punishment of which is arbitrary. 

Somewhat analogous to Abduction is the crime of 
Plagium; but since this crime possesses a specific 
nomenjxtriSf it will be considered in its own place. 

In its mildest form, abduction is a crime of a 
heinous description, and is always vidted with severe 
punishment By it, the liberty of the subject is for 
the time destroyed, the will subjugated, and (in its 
graver aspects) the most precious possession of a 
female robbed. Indeed, from the earliest times^ 
abduction has been regarded as a high crime and 
offence, and the place which it now holds in our 
criminal code is predsely that which it held centuries 
upon centuries ago, in the great system of juris- 
prudence from which we, in common with other 
civilised countries, have so largely and so wisely copied. 
The crimen raphu was one of the first four phases 
of abduction noted above, and although it may be 
matter of speculation to which particular class it 
belonged, there is no doubt it belonged to one of the 
higher classes. Writers upon criminal law have 
been somewhat at issue on the point, some assert- 
ing that the crime lay in the forcible abduction of Uie 
wonum's person, and was a complete and capital 
crime, although no carnal knowledge took place; 
others that carnal knowledge was necessary towards 
completion of the crime. This latter would seem 
to be the correct theory, although, if we take Toet 
for authority, the fact is otherwise. According 
to him the crime lay in the forcible carrying o£^ 
coupled with a libidinous intention, so that even 
although no rape, in the modem acceptation of that 
term, took place, yet if it could be proved that the 
seizure and transportation were effected libidinig ecncsa, 
the crime was complete. Ho defines raptus thus: 
" Gravinima vis ptthliee specia eat raptm ertmetiy qwid 
"ab eo ocnnmiUitur, qui virginem, aui vidttam^ tmi 
'^ tandimonialeniy avJl nuptam, libidinia caiua ahducU, 
**sive ingenttam, ii libertincm^ give ancillam dUenanC* 
Ho odds his opinion, however, that abduction withont 
violation is not capital And Pereaius says : "Raptut 
**commiUitur cum virgo, vidtui^ aut KmeUmionialia, 
'* imprM H per vim abduciiur, ut corrumpatur, ami 
" Gorrupta uxoriM loco habeatur. Quod non $olum ad 
" injuriam hominum 9ed edam ipam Omnipotent Dei 
** iarrcvcrenticm mMiMfrn'^ maa^mA cum tirgiimfyu vd 
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^catUioM eorrupta, resiiiui wm possU." He differs, 
howevery from Yoet as to the punishment of forcible 
abdaction unaccompanied by violation of the person, 
holding the ponishment capital. The violation of 
the person without abduction, was a different crime 
from raptus, and received a different name, (sttiprum 
tioUntnm,) and was punishable with deportation or 
banishment only. Sir Qeorgo Mackenzie holds that 
both the carrying away and ravishing, and the simple 
lying with a woman and abusing her body violenUy, 
are rapts, and both punishable capitally. " Neither 
*'doe8 our law,'' he says, ''make any distinction inter 
"rcgaiores et drforciaiorei wuUerum, betwixt ravishers 
"and deforoers of women; and it were most un- 
''reasonablo that he who deflowers a woman violently 
'' should not be as severely punished as he who only 
''carries her from one place to another; for as the 
"person ravished loses more by that abuse than by 
" her transportation, so it were absurd that apparatus 
"ad crimen should be more severely punished than 
*^ pectus crkninia — ^that the accomplishment of the 
"crime should be a less guilt thaii the preparations 
"to it" 

On abduction generally, Hume says extremely little, 
Burnett not much more, and Alison least of all. 
Happily the crime is of very rare occurrence in 
Scotland. 

L Under the first of the above heads — namely, 
the forcibly carrying away a female and ravishing her, 
I have been unable to discover any case libelled as 
abduction. This crime is so like ordinary rape, that, 
imlesi the ravishment be attended with the carrying 
off of the person to any considerable distance, the 
tendency seems to be to Hbel the crime as rape. 
Accordingly, in the old case of Captain Charles 
Doa^aa^ i^gn Francis Scot and Alexander Stewart, 
23d February, 1697, (M'Laurin, No. 12,) the in- 
dictment charged the panel Douglas, assisted by the 
other panels, with having committed a "most vile 
"and atrocious rapt upon the person of Christian 
" Davidson, a poor innocent maid, going about her 
"lawful affidrs in the Qreen of QlMgow, and that 
" under the cloud of the night, and with several other 
"viUanons and aggravating circumstances, such as 
"laying violent hold on her and dragging her away 
" hyfoTce^ beating her person," etc. It was objected 
to the relevancy that no abdaction was libelled, but 
the Lord Advocate answered that it was not necessary 
to fibel abduction in order to subject to the pains of 
death; and the Court found the libel relevant^ al- 
though alter a trial the rape was found not proven. 
The next case under this head is that of Colonel 
Frauds Charteris of Amisfield, 18th November, 1723, 
{M*Lawrin, No. 3C,) who was indicted for rape, the 
nugor proposition of the indictment, however, running 
thus: "That where, eta, the ravishing of women, 
^ikeinoUni carrying away of a woman from one place 
**to another for satisfying the ravisher*s lust, the un- 
^juat oppressing of a woman against the king's peace, 
" by forcibly lying with her, or abusing her of her 
** body, are crimes of a high nature, and punishable 
"with the severest |)ains: yet true it is,'* etc The 
fobsnmption proceeds, " and, notwithstanding of her 
"cries for help, and of her struggle and resistance, 
^^omiedher 9ome tpaoe of the kyhroad^ and forcibly 



" had carnal dealing with her.'* The jury found it 
proven, and that the panel was seen lying above the 
woman, and that while on the ground together, the 
latter was heard cry out The Court adjudged the 
panel to pay £300 to the prosecutor, and that* he be 
imprisoned till he pay. The case of Patrick Cam^gie^ 
son of Lord Northesk, although not resulting in a 
trial, may be noticed as falling under the same cate- 
gory. He was indicted for the abduction of Maxy 
Gray, heiress of Baledgamo, and, ex facie of the libel, 
the abduction was attended with great violence ; but 
after various a4Joumments the diet was finally de* 
serted. 

II. Under the second of the above heads, — ^namely, 
the forcibly carrying away a female and concussing 
her into a marriage with the abducer, and then ra* 
vishing her — perhaps the most remarloible case that 
ever occurred, is that of James and Robert Mapgregor, 
1752 and 17d3. The indictment agiuust Jamea 
Macgregor (who was tried alone, Robert having been 
outlawed for murder^ charged him with the crimes 
of hamesucken, forcible abduction, forcible marriage, 
and rape, committed against Jean Key, a minor, 
daughter and sole heiress of John Key, portioner of 
Edinbelly, and relict of John Wright, lawful son of 
John Wright of Easter Glins, and the charge in sub- 
stance was that Robert Macgregor, purposing to ao- 
compUsh a marriage with tiie said Jean Key, and 
thereby possess himself of her estate, did with the 
assistance of his brother James (the panel) and other 
accomplices, armed with guns, swords, and other 
hostile weapons, upon the 8th December, 1750, in 
the evening of that day, or under cloud of night, be* 
set, invade, and forcibly enter the house of Edinbelly, 
where the said Jean Key was residing in fiunily with 
her mother and other relations; that the said Jean 
Key, alarmed by the entrance into the house of these 
parties, hid herself in a closet; that the panel and 
accomplices, by threats, compelled her mother to re« 
veal where she was, and having told her their pur- 
pose of obliging her to marry the said Robert Mac- 
gregor; and upon her desiring some time to deli- 
berate on such a proposal, tendered by a man with 
whom she had no acquaintance, the panel and accom- 
plices laid violent hands on her, and while she was 
making all the resistance in her power, and crying 
out for help, dragged her to the door, tied her hands 
with ropes, mounted her upon a horse, before the 
said Robert Macgregor, or one or other of the accom- 
plices, placing her body across the horse upon the 
fore part of tibe saddle, and in this manner violently 
carried her off against her will; that she was first 
carried to a place called Ruindennan, afterwards to 
the upper end of Loch Lomond, where she was de- 
tained in captivity, and carried from place to plaoe 
for three months; that during this captivity, the 
panel and his accomplices caused the form of a pre- 
tended marriage to be celebrated betwixt her and the 
said Robert Maqgregor, without her free consent and 
against her will; and under the colour of consum- 
mating the said pretended marriage, the said Robert 
Macgregor, the pretended husband, with the assist- 
ance of the panel and accomplices, did, at some one 
or other of the places where the said Jean Key was 
thus carried and detained, forcibly ravish beri bjr 
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riolAiiog her diMtity, withoat her ooneeat and 
agftinst her wilL The relevao^ of the libel haying 
been disputed, the Coort ordered informations, after 
advising which, they pronoonoed an Interlocutor 
finding the crimes charged against the panel, **JoinUjf 
and ieveraUy, relevant to infer the pains of law.*' 
The Jury, however, found the forcible marriage and 
npe not proven. Bobert Macgregor was afterwards 
tried for the same crimes; and the Jury unanimously 
found that *'the panel is guilty, art and part, of en- 
"tering with other lawless persons, armed, the house 
''of Edinbelly, which belonged to the deceased Jean 
''Key, designed in the indictment^ in which she and 
"funily then dwelt; and in a forcible and hostile 
"maimer, within the said house, did attack, invade, 
"and lay violent hands upon the person of the said 
"Jean Key, and did carry her out and away fh>m said 
"house.** Sentence of death passed, and he was exe- 
cuted. Now, although this was a conviction of hame- 
sttcken and abduction, it appears more presumable 
that the capital sentence passed in punishment of the 
former crime — ^for, in the first place, this was a most 
violent and desperate hamesuckcn, in itself capital — 
and in the n»t, the full extent of the abduction 
proved amounted to this, that the panel carried the 
girl out and away from her house. Considering^ 
^erefore, that the Court, in a case about to be stated, 
held that forcible abduction and marriage, unaccom- 
panied by rape, inferred an arbitrary punishment 
merely, it seems nearer the mark to conclude that 
sentence of death followed on the conviction of hame- 
suckcn, although, no doubt, the other and very grave 
element, abduction, would be duly considered. In- 
deed, Hume says of the case — "He had sentence of 
"death accordingly as convicted of hamesucken,'* 1 
ffume, 317. Burnett and Alison, in citing this case, 
likewise view it as a case of hamesuckcn. See also 
the case of Frater, 14th November, 1744, chaiged 
with forcible abduction, marriage, and rape, where 
the Court, after argument, found the libel relevant 
to infer the pains of law. 

IIL Under the third of the above heads, namely, 
the forcibly carrying away a female and concussing 
her into a marriage with the abduoer, but without 
ravishing her, the very important case of Gray, 
July, 1751, (M'Laurin, Na 59,) Ms to be noticed. 
Thomas Gray, Christina Duncan, James Syme, and 
Thomas Brown, stood trial for the forcible abduction 
and marriage of Jacobina Moir, an heiress of fifteen. 
As the migor proposition of this indictment is pecu- 
liar, it may be useful here to insert it, and is as 
follows:— "That albeit by the laws of Qod, and of 
"this and all other well-governed realms, the ravishing 
"of women, or the forcible abduction or violent carry- 
"ing away a woman from one place to another, with 
"intent either to violate her person by lying with her 
"carnally, or to force her to a marriage against her 
"wiU; and the celebrating or the causing a marriage, 
"or the form thereof, forcibly and by concussion, to 
"be celebrated betwixt a man and a woman, without 
"the free consent and against the will of such a 
"woman, are crimes of a heinous nature and severely 
"punishable, especially when such force and violence 
"is used by or on behalf of a man of desperate oir- 
"9umetaiioo6 or broken fortonei and against a woman 



"who is minor, gnder age, and possessed of a land 
"estate, or otherwise of considerable fortune or sub- 
"stance; and when any of the actors or accomplices 
"was herself a woman, trusted by the young woman 
"suffering wrong, or her parents, to accompany her 
"for a limited purpose, and abused and betrayed that 
"trust; and when the different actors added a frauda- 
"lent conspiracy or machination to force and violence: 
"yet true it is," eta The minor proposition then 
goes on to narrate that Thomas Gray, a man of 
desperate fortune, having found means to get into 
the company of Jacobina Moir, oVily child of the de- 
ceased James Moir, of Eamalaw, then in the fifteenth 
year of her age, did, in order to remove all suspicton 
of his real intentions, pretend that he was to be 
married to a jeweller's daughter, with whom he was 
to get a fortune, and that he afUarwards attempted to 
get into a correspondence with Miss Moir, and ad- 
dressed letters to her at different times^ and waylaid 
her on the streets of Edinburgh when passing to her 
schools, and pressed her to walk with him; but ahe 
having returned his letters and refused his solicita- 
tions with disdain, he did, for the purpose of possess- 
ing himself of her fortune, contrive a wicked adiemo 
of getting her person into his power, and entered into a 
confederacy for this end with Christina Cuncan, mil- 
liner or mantua-maker in Edinburgh, who, to serve his 
views, got acquainted with Miss Moir and her mother. 
That, in the afternoon of the 3d of May, 1751, the 
said Miu Moir did, with the permission of her 
mother, and attended by a young woman about six- 
teen, accompany the said Christina Duncan from 
Edinburgh to Canonmills in a hackney coach, where 
thoy drank tea with Mrs Moir, and then proceeded 
to Leith, from whence it was agreed that Miss Moir 
and her servant should return straight to Edin- 
burgh in the coach with the said Christina Duncan, 
who pretended that she was to carry up some 
smuggled goods then lying at LeitL Accordingly, 
between five and six. in the evening, Christina 
Duncan carried the parties to a house in Leith, 
and having sent the servant out of the way on a 
pretended errand, left Miss Moir alone in a room, 
and then Thomas Qray entered j but tipon her re- 
fusing to stay in the room with him, and calliitf out^ 
Christina Duncan returned into the room, a&cted 
surprise at seeing Qray there, and caused him to re- 
tire; and, upon the return of the servant. Miss Moir 
seeing none of the goods which Christina Duncan 
had mentioned, wished to be carried back to her 
mother at Canonmills, with which desire Duncan 
pretended to comply; but instead of causing her to 
be carried back to the Canonmills or to Edinburgh, 
Duncan, acting in oonfederacy with Qray, and James 
Syme, or one or other of them, by giving private 
directions to the coachman, caused her to be carried 
in the coach, without her consent, and i^;ainsther 
will, several miles out of the way along the sesaide 
as far al Musselburgh Water, where the coach tamed 
and brought them near to the west end of the sands 
of Musselbuigh. By this deviation, the day being 
far spent, and ni^t coming on, and few or no com- 
pany passing the road. Gray and Syme came up on 
horseback to the side of the cosoh, alighted from their 
bofsesi and Doncsn hi^Tiog opened the oocidi door| 
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they went into it; and Gray declared his determined 
ittsolation of being married to Miae Moir that night, 
who, being greatly alarmed, fell a crying and shed 
team; and the said Thomas Qray threatened to carry 
her on board a boat, which he said was waiting on 
him at hand, and put her in a ship, and carry her to 
some distant place, where she should never see her 
mother or any of her friends again, unless she com- 
plied with his desire of being instantly married to 
him; and then he sent the coachman — with the 
two horses which had brought him — and Syme 
thither, to Jock's Lodge, to bring from the house 
of Helen Brown, a gentleman, who he said was 
there waiting for him; the coach in the meantime 
standing still, and all the said company in or about it; 
and the coachman having returned with Thomas 
Brown alicu Williun Jamieson, who was said to be a 
minister, he alao was brought into the coach, and 
here took upon him to celebrate a marriage between 
the said Thomas Gray and Jacobina Moir, without 
the consent and against the will of the lady, who 
was crying and shedding tears; after which Thomas 
Gray ordered the coachman to drive directly to the 
house of Helen Brown, at Jock's Lodge, where they 
forced her to sign the marriage-lines; and then Gray, 
with the assistance of Christina Duncan and James 
Bjmoj attempted to fling the said Jacobina Moir on 
a bed, in order to consummate the pretended mar- 
riage; but she preserved herself from falling upon 
the bed by laying hold of the curtains, and, calling 
out for aid, he consented to return into the coach; 
and, they all having got into it, they set her down 
at her mother's house in Canonmills, about 2 o'clock 
of the morning of the 4th of May; and the said 
Jacobina Moir and her servant, immediately on their 
getting home, informed her mother and fatherin-law 
of what had occurred. 

There being a total absence of precedent by which 
to regulate this case, it was looked upon as involving 
a new point, and a veiy full and able argument was 
sustained on both sides of the bar. On behalf of 
the panels it was objected that the whole essence of 
the crime consisted in the alleged forcible marriage, 
aod that according to the libel, the locus lay within 
floodmark, and therefore the High Court of Admiralty 
was the proper forum for the cas& On the point of 
relevancy it was also pleaded that per te forcible mar- 
riage is not a distinct crime separate from the force 
used to bring it about. Force, no doubt, it was 
argued, is punishable in every case; but to bring 
about a marriage by force is not more criminal by 
common law, than to bring about anything else; for 
such a marriage is, ipiojure, void; and if there was 
no Tiolation of the person, no bad consequences arise 
from such a marriage. The libel, therefore, ought not 
to have been laid upon a forcible marriage, but force 
aod oppression in general. Further, though forcible 
marriage was in itself a crime, yet, separate from the 
Ibroe, it is not a crime punishable by the law of Scot- 
land. It is a first principle of reason, that no man 
ought to pmiished for doing that which neither the 
law of nature, nor the law of the country in which he 
lives, has forbidden : now, there is certainly neither 
statute nor custom in this country making forcible 
macriage a crimO| nor does the tow of Q<^| or the 



civil law, make any mention of it, though they de- 
clare rape and abduction, libidinis causa, to be punish- 
able. At any rate, though the Court should find 
forcible marriage to be criminal, yet the punishment 
cannot be capital, but only arbitrary. And it was 
pleaded that the Court was shut up to the conclusion 
of its mere arbitrariness, in respect that it had pre^ 
viously found the crime bailable, and had admitted 
three of the panels to bail, which, supposing the 
crime capital, was ulttxi viret of the Court. 

On behalf of the prosecution it was argued that a 
forcible marriage is per se a crime or iniquity worthy 
of punishment; mid though the panels' counsel had 
disputed that proposition, yet the prosecutor con- 
sidered their argument too extravagant to require 
serious confutation. Then as to the d^*ee of pun- 
ishment, the question was no doubt prejudged in 
some measure by the opinion given on the petition 
for bail. But as that opinion was given upon a 
summary cognition fur the single purpose of deter- 
mining whether bail was competent or not, it cannot 
bo conclusive on either side in the trial itself, and "as 
" this question has not hitherto been determined, the 
" prosecutor thinks it his duty to move it now, as a 
''judgment upon it must be of use to let the subjects 
" know how the law stands, and to let the Legislature 
"itself see whether it be in any respect defective." 

The prosecutor went on to argue that the opinion 
given by the Court on the petition for bail, proceeded 
from a just tenderness in the Judges, which made 
them hesitate to find a crime capital when there was 
no positive law, custom, or precedent, to warrant them 
for so doing. It is certain, however, that several 
crimes are capitally punished in this countty without 
any positive law or usage authorising the Court to go 
that length. This is the cose with the frequent 
crimes of theft and forgery ; and the usage which is 
now inveterate, could not have had a beginning had 
the objection in question been good ,* and it is to be 
considered whether the reasons which determined the 
Court to introduce capital punishments into this 
country in other cases, without express statute, may 
not equally be applied to this case, which is Dew— - 
there being no more precedent for punishing the 
crimes in question arbitrarily, than there is for pun- 
ishing them capitiUly. This is a new and undecided 
case in this country, because it rarely can happen 
that a forcible abduction of a woman shall be made, 
and after that a forcible marriage, without the last 
step of a forcible consummation following; for the 
woman's person coming under the |x>wer of the 
ravisher by the first crime, he generally, and but for 
pure accident, niust have also an opportunity for 
perpetrating the last. Sucli case, however, did occur 
in England, and is taken notice of by Hale, p. 302, 
and fully reported by 1st A'en. 243, 3 K. B. 193. 
In that case the female minor was carried off upon 
the Thursday, married the Friday, and recovered by 
her guardian the next day from the ravisher, before 
he had lain with her; yet he was convicted, con* 
demned to death, and executed. 

In this country when cases occur niK>n which our 
own customs and statutes have determined nothiugi 
we are guided by the rules of law observed in other 
couutrieS| Crai*/ c 1| d 8| upon the title ^(»o Jiin 
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SeoU podie utantur. Hence it is that oar erimiual 
libels are laid upon the laws of God and the laws of 
thiB and all other wcU-govemed realms, and that the 
pleadings and papers before this Court are full of 
quotations from tho Scriptures, from the Civil Law, 
and from foreign statutes and decisions. And there 
is more reason for pursuing this principle in criminal 
than in civil matters; for the constitution of private 
rights are more various and arbitrary, bnt crimes of 
every sort are offences against common humanity, 
and are equally so in all nations and countries, as 
much as the distempers incident to the human body; 
and therefore it is most proper for us in these matters 
to look abroad to see by what remedies or punish- 
meuts other nations endeavour to cure or restrain 
crimes for which wo have no fixed punishments. 
There is no text in the divine law in which this 
offence is particularly treated of; but there are texts 
which divines and lawyers have understood and 
interpreted to comprehend this Ccose, namely, Exodus 
xxi. 16: ''He that stealeth a man and scUcth him, or 
if he be found in his hand, he shall surely be put to 
death;** and to the same purpose Dcut xxi v. 7. 
Mattheus states the question **An capite pUctendtu 
qui rapuU non vUiaoU I *' and resolves it in the affir- 
mative for this, among other reasons, that rape was 
understood by divines to fall under plagium, capitally 
punished by the law of Qod as above. Such also is 
the law of France and of the Low Countries. Ulti- 
mately the Court found the libel relevant to infer an 
arbitrary punishment merely. And the jury unani- 
mously found the panels guilty as libelled. Qray, 
Duncan, and Brown, were sentenced to fourteen years* 
banishment in the plantations, and Symc, in respect 
of the Jury's recommendation, was fined in (>00 merks. 
The next case under this head, is that of William 
Qordon, younger, of Holm, tried at the Dumfries 
Circuit in May, 1750, for violently and forcibly, with 
his armed associates, carrying off Margaret Tait, 
transporting her away on horseback, and then obliging I 
her to marry him. The i)anel acknowledged his 
having carried away Margaret Tait to prevent her 
being married to another person, he having previously 
made proposals to her, and that the marriage was 
solemnised with the lady's consent The libel seems 
to have been restricted, and the Jury having found in 
terms of the prisoner*s confession, he was fined j£20 
sterling, and imprisoned for twelve months. Burnett, 
who reports this case, adds: "This was certainly a | 
very lenient sentence.** 

It can rarely happen that a forcible abduction of a 
woman takes place, followed by forcible marriage, 
without the last step of forcible consummation fol- 
lowing; for, as we have already said, the woman's 
person coming under the power of the raviaher by 
the first crime, he generally, and but for pure acci- 
dent, must have also an opportunity of perpetrating 
the last. But the case of Moir is one where this took 
place, and others are known in English records. 



COSTS OF ENGLISH BANKEUPTCY AGAIN. 



Last month wo gave an illustration of the enormous 
cost at which small estates were administered by the 
cumbrous system of the English Courts.. In that 
case the estite had been consumed by the officials 
and Hu 8olicUor, and it was the latter who w;is 
blamed by the Judge when the case was brought 
up for judicial investigation. We are indebted to the 
Law Times for the report of a still more recent case, 
where the assets were altcM;ether swept away by the 
court officials, and nothing was left to the solicitor, 
by whose exertions the assets had been collected. 
Out of a small estate which was admittedly raised 
by the professional exertions of the solicitor to tho 
assignees, £300 14s had been realised ingross. Tho 
official charges paid to parties who did nothing, were 
as follows *-~~ 

Offidid Assignee, £20 11 3 

Messenger of Court, 31 5 

llegUtrar's Fee, IJ 8 

Broker, 9 6 

£75 17 5 



that is exactly 2o per cent, of the entire assets. 
WoU, after discharging claims for T^*nt and other pre* 
ferable charges, there were left £4 lis id in pay- 
ment of the solicitor's costs, which included £10 of 
outlay for stamps, court fees, and other charges ; of 
course there was nothing whatever to the creditors. 
Tho question may be asked for what services were 
these enormous fees paidi and the answer given by 
the L<iw Times is, " the messenger takes possession, 
« the broker takes an inventory with a view to check 
'' the messenger, and the official assignee secures the 
" money, the proceeds of the estate preserved by tho 
"joint probity and vigilance of the messenger aud 
" broker." This is very like the nursery joke, 
"What are you doing. Jack?" "Helping Bob, sir!" 
"And, pray, what are you doing, Bob?" "Me, 
sir — nothing, sir!" Our authority, who is very 
strongly prepossessed against our system of bank- 
ruptcy, because he knows little or nothing about it, 
adds: — "These are weighty facts and certainly 
"speak strongly in favour of the immediate iutro- 
" duction of some cheaper and much less complicated 
"machinery for the administration of bankruptcy 
"assets." Let us add Amen, aud recommeud the 
editor of T/^e Law Tim/v, instead of railing against 
the administration of Scottish bankruptcy, to con- 
descend to examine it, and he will find " the chea|jer 
and less complicated machinery" which he desi- 
derates. 



EXECUTOR-CllEDrrOR 



Thb procedure which requires at present to be fol- 
lowed before a party can bo decerned executor- 
creditor to his deceased debtor, depends upon the 
circumstance, whether or not his ground of debt be 
liquid or iiliquid; if the ground of debt bo liquid^ 
the steps ncocsoary do not involve much more e^^ 
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penae than what the next of kin would incur in 
oompleting a title to the moveable estate— « charge 
against the next of kin to enter, and the action of 
eonstitntion of the debt being unneoeasary. It is 
othennaey however, where the ground of debt is 
HUgftud, In this ease the creditor inuat obaenre the 
pioviaiona of the Act 1695, which atatutea and 



^' Tfaati in the caae of a moveable eatate left hj a 
*■ defiinct, and fiJling to hia neareet of kin, who liea oat, 
*' and doth not confirm, the creditoAi of the neareat of 
** kin may either require the procurator-fiscal to confirm 
M mifi aangn to them, under the peril and pain of hia 
•> being liable for the debt, if he refuse, or they may 
■^obtam themaelvea decerned ezecutora dative to the 
M defunct, aa if they were creditors to him : with thia 
>« proviaion alwaya. That the creditors of the defunct, 
«*doin^ diligence to afiect the said moveable estate, 
^ wiihm year and day of their debitor*s decease, shall 
" alwaya be preferred to the diligence of the said neareat 
*( of km. And it is further declared, That, in the caae 
" of any depending cause or claim against a defunct at the 
*' time of hia decease, it ahall be leisume to the pursuer 
^'cf the aaid cauae or claim, to charge the defunct*a 
^* neareat of kin to confirm executor to him, within 
" twenty daya after the charge given; which charge so 
«« execute, shall be a paaaive tiUe againat the i)erson 
** diarged, aa if he were a vitious intrometter, unless he 
" renounce, and then the charger may proceed to have 
'* hia debt constitute, and the haerediiag jacetu of move- 
'^ablea declared liable bv a decreet cognitioma cauaa; 
*^upcHi the obtaining whereof, he may be decerned 
" executor dative to the defunct, ana so affect hia 
^* moveablea in the common form." 

It has been usual in practice at once to raise 
the action of constitution and diapenae with the 
charge againat the next of kin; but if any doubt 
eoold have exiated aa to the necessity of a charge, 
it 18 aet at reat by the dedsion in the caae of 
TwrnbuU v. M'Ifaughian, 27 th June, 1850, where it 
was held that a decree eognUUmia causa taken in 
absence against the representatives of a deceased 
debtor, and not preceded by a charge under the Act 
1695, was not a auflicient voucher, under the Bank- 
rapt Act, to enable the holder to vote in a competi- 
tion for the office of trustee on the aequestrated 
estate of the deceased. 

If any good reason could be advanced for main- 
taining the proviaioua of the Act 1695, we would 
offer no objection, notwithatanding the additional 
expense which it imposes on the creditor; but when 
we find that by the Act 10 and 11 Vict, cap. 48, a 
charge to enter is no longer necessary against the 
hdr in heritage, we may well ask why it ahould be 
necessary against the next of kinf It is enacted by 
the 16th section of the last-mentioned Act, '' That it 
"shall no longer be competent to use letters of 
** general charge, or special chaige, or general special 
^charge; but in an action of constitution of an 
'* anoeator*a debt or obligation against hia unentireid 
" heir, the citation on, and execution of the summons 
''in such action shall be held to imply, and be 
" equivalent to a general chaige, the inducicc of which 
" shall expire with the inducioB of such summons, and 
" ahall infer the like certification with auch general 
"charge; and it ahall thereafter be competent to 
^ adopts under aoch summons, the same procedure in 



"all reapecta, and to pronounce the aame decree^ 
" which would have been competent had auch aum- 
" mona been preceded by lettera of general charge, 
"duly executed againat such heir according to the 
"law and practice heretofore in use, which decree 
" shall be a valid decree of constitution,** etc 

A short Act, conceived in terms similar to the 
foregoing, would at once enable a creditor to dispense 
with the general charge against his debtor's next of 
kin, and give the same effect to the decree in the 
action of constitution that it now has when preceded 
by a charge. As the expenses incurred in constitut- 
ing a debt must be borne by the creditor, it is 
matter firequently of considerable moment that these 
should be as l^ht as possible, particularly in cases 
where the debt is small in amount; and the abolition 
of the general charge which we advocate would lessen 
the expense without injury to any one. 



The Law Magazine and Law Review : or, Quae* 
TSBLY JouENAL OF JusisPEUDENOE, for Febraary, 
1860. London: Bntterworths, 7 Fleet Street 

This, the sixteenth number of the new series of this 
very able journal, contains several important and 
suggestive articles on the principles of jurisprudenoe 
and law reform. Perhaps^ however, the most im- 
portant of these, and that most calculated to startle 
the uninitiated, is that entitled "Justice and Justices." 
We some time ago called the attention of our readers 
to the state of the Justice of Peace Courts in our own 
country, and the sort of commodity dispensed as 
justice in these Courts. In England the grievance 
appeara to be still more severe. Not that the Scotch 
Courts are better conatituted, or the magiatratea ae- 
lected with more care, or endowed with greater 
learning or discretion — ^but becauae their exclusive 
jurisdiction is less; and they are comparatively 
seldom resorted to, except where their jurisdiction is 
exclusive. Where a Court presided over by a trained 
and educated professional judge is open to a litigant, 
he will seldom resort to a Court in which the sole 
qualification and test of fitness exacted from the 
judge on appointment is, that he is no< a lawyer. 

The writer in the Law MagaziM very reasonably 
lays it down as a postulate that "every man invested 
with the power of acting as judge on the liberty and 
property of his fellow-countrymen, ought, as a pre- 
liminary step, to give some proof that he knows the 
law which he has to admimster." But^ "in the 
present state of things," he goes on to say, "no such 
common-sense rule exists. The candidate for the 
bench is not only placed on it without the least 
inquiry as to his knowledge of law ; but in numerous 
cases that knowledge is deemed aa insuperable objec- 
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tion to its poasaasor^s bong made a Jnstioe of the | why ihoold there not be medioal eanone, kgal deani, and 

Peace. Attorneys and barristers are carefiiUj ez- 

daded, perhaps lest their fitness for their duties 

should damage the chain work of the Dogberry de- 

oisionsi or tend to diminish the all-important derk's 

influence." 

The following remarks on the Quarter Sessions in 
England are in some respects not inapplicable to 
Quarter Sessions in Scotland, although fortunately 
we are not blessed with clerical magistrates : — 

"The quarter sessions tribunal in 1860 is one of the 
disgraoes of the country. The mode of enrdsing its 
immense power, which thirty yean ago made Lord 
Brougham shudder, is still the same; but that jurisdic- 
tion has since been extended to a great number of other 
matters. The quarter sessions, however, remains irre- 
sponsible for its acts, of whaterer nature they may be. 
The speech that has been quoted thus marks the diflbr- 
enoe of responsibility between the quarter sessions and 
one of the superior courts: — *In the Queen*ii Bench, the 
name of the Judge who pronounces the jadgment is 
known, and the renerable magistrate stands before the 
country in his own proper person, always placed at the 
bar of public opinion. In the other case it is merely 
quarter sessions, which is nobody's name. The indi- 
ridual magistrates compoeiog it are not thought of: 
their names are not eren published. It is a fluctuating 
body. If the same individuals always sat in the Court, 
there might be some approach to reBponsibility. At 
present there is none; and where there is no responsi- 
bility, injustice will occssionally be committed as long as 
men are men.* 

" Though in very many instances gentlemen sre made 
chairmen of quarter sessions because of their peculiar 
fitnem, both by intellectual qualification and sodal 
standing, this is not always the case: the oflBce has been 
conferred as a compliment on some sprigs of nobility, 
whose high birth was their only visible qualification. 
Sometimes the choice seems whimsicaL Not very long 
ago the magistracy of a oonnty elected a parson for 
chairman, and, with a similar display of practical wis- 
dom, refused to make a.Queen*s counsel the deputy- 
chairman! Perhaps they ought, as a matter of just con- 
sistency, to have msde the Queen's counael their county 
chaplain; for there can be no valid reason why parens 
alone should be permitted to poach on the preserves of 
others, and no other profiBaBion be sllowed to enter upon 
theirs, especially as it is supported at a cost of five 
millions a-year to the public. If there are parson 
Judges, reverend commissioners, and clerical chairmen, 



military bishops? Unless parsons deshe to have thdr 
nice p re s e rv e s thrown open, they had better reflrain from 
poaching! The chairman of quarter seaions ought to be 
an experienced lawyer, thoroughly unbisseed by local 
prejudices or partialities, and not a tertium quH who 
may be stropgly imbued with pcofessionsl bigotry and 
narrow-minded pr ep osses si ons. Clearly, if he were good 
for any thing, he would attend to his own profesrion, 
and eschew matters so utterly inimicsl to it. But, how* 
ever competent and unbiasBcd the chairman may be, ho 
forms only one member of the sesrions court; he hsa 
collesgues whose incompetency may sadly detract from 
and mar his oflbial fitnees. There is another evil at- 
tending the trial of prisoners at quarter semions. Very 
generally the commiting magistrate attends; he very 
often brings to the bench a penmnal knowledge of the 
prisoner'b antecedents, li the accused haa been a 
poacher, or has in any manner made himself obnoxious 
to the squire or parson of the parish, and is convicted, 
the sentence is not strictly a punishment for the offence 
then tried, but a making it quits for other matters—* 
paying off of old scores; hence the severe punishments 
at quarter sessioDS for apparently trifling oflSmces. On 
the other hand, if the accused is the pet of the parson or 
Justice, the fact operates the other way, and a bad oflenoe 
brings only a light punishment; in eiUier case, the con- 
victed does not get the penalty due to the offence which 
he is proved to have committed. Unquestionably, for 
the above reasons, and many others which mi^t easQy 
be adduced, there ought to be a duly qualified chairman 
of quarter sesnons, paid for his services, and entirely free 
from party biaa, and local or personsl pni|}udices. It is 
often alleged that the magistracy ought not to be re- 
sponsible because it is not paid. The noble reformeri 
from whose speech so much has been taken, thus answen 
the quibble, about administering the law for nothing — 
*He ought not to forget that, as gold itself may be 
bought too dear, so may economy: money may be saved 
at too high a price. But is it often sll a gratuitooa 
service? Although they have no money they may have 
money's worth. Cheap justice,' said the illustiioim 
speaker, ^is a very good thing; but costly justice la 
much better than cheap injustice.'" 



We are compelled hy a preea of other matter to pottpome^ 
till next Month^ our second article on the QuaHfi^tunu ^f 
Procurators be/ore the Sheriff Courts, 

We have received a copy of Mr Guthrie Smith's Editiam 
o/Ersldne^s Principles^ and wUl notice it in our next. 



THE 



SCOTTISH LAW JOURNAL, 



AKD 



SHERIFF COURT RECORD^ 



QUALinCATIONS OP PRACfTITIONEKS BEFORE THE SHERIFF COURTa 



la a recent number we directed attention to the roles 
wbieh regolate the admiadon of the procarators prac- 
tiaing before a nnmber of the Sheriff Courts in Scot- 
land, and the varied degrees of preliminary stndy 
and experience required in different localities. We 
hare nnoe been £ivoured with copies of the roles 
of the Sodetj of Procurators in Banf&hire, and 
the Society of Solicitors in Airdrie; but as these 
resemble in most respects the regulations of one or 
other of the yarious legal bodies which we previously 
noticed^ it is not necessary we should go into them 
in detail 

We propose now, in continuation of the subject, to 
^ance at the present standard of professional educa- 
tion, and the tests of literary and legal attainment now 
established among the procurators practising before 
the Sheriff Courts of Scotland; and to consider 
whether the oontmuance of that standard and those 
tests is likely to meet the exigencies of the time, 
and the altered and partly revolutionised position of 
our Local Courts. 

In the first place, then, let us see what are the 
literary or scholastic qualifications which an intrant 
is at present required to possess. Where the Court 
before which he seehs to practise is not the exclusive 
province of a chartered body, no general educational 
test is applied, and no evidence whatever of literary 
knowledge is demanded. It is sufficient that the appH- 
eant has served an apprenticeship, and is able to pass a 
vety mild and frequently a merely formal examination 
in law. Now we wish to speak with the utmost 
respect of the members of the difierent local bars 
where no further test than this is required, and 

TOL. XL 



we have every reason to do sa Many, indeed nearly 
all of them, possess legal and general attainments 
equal to those of the members of Societies in which a 
special system of education is directed, and more 
stringent rules of admission exist But it is obvious 
to every one, that where a want of literary know*' 
ledge is not sufficient to exclude, applicants destitute 
of literary knowledge may be, and we fear that in 
some cases they have been admitted. We certainly 
do not intend for one moment to enforce the ad- 
vantages, or rather the absolute necessity of a Uni** 
versity education to a professional man. Reason 
and experience alike teU us that ho is best able to 
master the principles of any system of jurisprudence, 
and to apply these principles in practice, whose 
mind is most fully stored with literaiy and philo* 
sophical knowledge, and most perfectly disciplined 
by a rigid and complete course of academical 
study. 

In the diartered bodies to which we have leferredi 
different rules have been adopted in order to secure 
a higher standard of professional and general educa- 
tion. In the whole of them, a knowledge of Latin 
— a very limited knowledge certainly — is required, 
and in one or two of them attendance at a course 
of Logic is demanded. For instance, in the So- 
ciety with which we are most fSuniliar — ^the Faculty 
of Procurators in Qlasgow — ^it is necessary that the 
intrant shall have attended, at a Scotch University, 
a session of Latin, Logic, and a session of some other 
branch of study other than Divinity, Medicine, or 
Law. This rule has only been adopted within the 
last few years, and is certainly a veiy wise and bene- 
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fidal regulation. We dottbt, however, whether it has 
served the fall purpose its promoters contemplated* 
It is, we fear, not unfrequently practically evaded, 
and one or two supplementary regulations, such as 
we may hereafter suggest, will be necessary in order 
to render it effectual 

As to the legal qualifications of intrants, the stan- 
dards are various. In some bodies^ the only test is 
the so-called examination preparatory to admission — 
in others, attendance for one, and in others for two or 
three sessions at a law class is required. Indeed, the 
legal tests differ as widely as the literary. Different 
districts make different requirements in regard to both. 
Many regard this diversity as desirable and expedient; 
we think it otherwise, and while we are convinced 
that many of the educational standards set up are 
much too low, we are satisfied that the highest is 
not too high for any district of Scotland. 

Instead of going over the different codes of rules 
which we detailed in our previous article, and pointing 
out what we think commendable or objectionable, or 
deficient in each, we think it better to state at once 
what we conceive should be required in legal and 
literary knowledge from every one who applies for 
authority to practise at the provincial bar. And, let 
it be understood, that we propose the same standard 
and the same test for every Sheriff Court in the 
ooimtry. It is said, and with apparent reason, that 
it is unfiur and unnecessary to exact from a practi- 
tioner in the Northern Highlands or the Hebrides 
evidence of the same amount of general knowledge 
and professional skill as we require from a practitioner 
before the Courts at Glasgow, Dundee, or Greenock 
The business which the former has to conduct is, it is 
said, of a character differing immensely both in im- 
portance and difficulty from that which is duly en- 
trusted to the management of the city practitioner. 
This is to some extent true. But if the Sheriff Courts 
are to continue to possess a uniform jurisdiction, both 
in character and extent, questions as difficult as have 
occurred in Gla^ow may occur, and must be dis- 
posed of, in Sutherland or Caithness; and although 
the pecuniary stake may seldom be so large, and the ab- 
stract importance of the case seldom so great, still, its 
decision may be momentous to the parties concerned; 
and it is imfair to them that they should not be able 
to obtain, in their own district, the assistance of a 
legal adviser who has qualified himself by education 
and experience to grapple with any question which 



may competently be presented for the determination 
of any Sheriff Court in the kingdom. 

The educational test we have to suggest is this^ 
That every applicant for admission to practise before 
any Sheriff Court in Scotland should produce evi- 
dence — 

First, That he has attended two complete courses 
of Humanity; one complete course of Logic; one 
of Moral Philosophy, and one of Mathematics, in a 
Scotch University. 

Second, That he has attended these classos in the 
order above mentioned — and not attended more than 
two classes in one session. 

ITUrd, That he has taken part in the public ex- 
aminations and competitions of each class. 

Fourth. That he has attended the whole of these 
classes before the completion of his apprenticeship. 

This we should accept as evidence of the literary 
and general knowledge of the applicant In regard 
to legal education, we should require evidence— 

First, That the applicant has served an appren- 
ticeship of five years to a practitioner before the 
Supreme or Sheriff Courts. 

Seoond, That he has attended two complete sessions 
of Scotch Law, and has tsken part in the ordinary 
public examinations of the class. 

In addition to this, we would subject the appli- 
cant, before admission, to an examination on the 
Forms of Process and the Practice of the Sheriff 
Courts — subjects which are not treated by our Law 
Professors. We should further require an elementary 
knowledge of the Law of England, particularly in re- 
gard to Succession and Commercial Law, and also, 
some knowledge of the forms of procedure in the differ- 
ent English Courts, and of the nature of the cases 
competent to each. 

The scheme we have suggested may seem too elabo- 
rate. Some may think we ask too much. But, ia 
point of fact, we ask little more than some societies 
demand already — ^the principal difference is that we 
put our requirements in a shape in which they can 
neither be defeated nor evaded 

Let us now explain, very shortly, the purpose of 
one or two of the minor rules we have suggested. 
Take, for instance, the second regulation as to literaty 
qualification. We require the apprentice to take the 
classes in the order we have named, and not more 
than two in one session. Those who have made in- 
quiry as to result of the supplementary rules adopted 
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by the Glasgow Faenlty, assore as that it is not on- 
uaoal for the intending applicant to take the Moral 
Fhiloeophy class first, the Logic next^ and the 
Humanity last In fSMst, each one takes them at the 
time and in the order most oonvenient for himself and 
some contriye to complete their literary course in one 
seasion. Of coarse it is absard to expect that any 
good can reaolt firom studies carried on in this way. 
Again, we require that the literary studies should be 
completed before the conclosion of the apprenticeship, 
and thU we consider most essential If literary 
studies are to be carried on profitably at all, they 
muat be undertaken when the student is young, and 
before his mind has either become cramped and nar- 
rowed by attention to the exact detaik of legal 
boflinesSy or distracted by the cares and anxieties of 
a responsible position. 

With r^ard to the examination in English Law, 
which we suggest, we need say little. We would 
not require the applicant to be acquainted with the 
intricacies of English conyeyanciug, or the mysteries 
of English land rights; but when the laws of England 
and Scotland are becoming gradually assimilated — 
when English Jurists and English Reports are daily 
dted in our Sheriff Courts, it is surely not too 
much to ask that an agent should be able to under- 
tUuid eyery recognised authority which may support 
his own case, or be quoted against him. To enable 
him to do this he must know something of the prin- 
ciples of Eugliah law, and the rules which direct its 
administration; and this is all we require. 

It is obyious that the Uniyersity curriculum we 
haye laid down would entail a hardship on those who 
mayserre their apprenticeship in a district remote from 
any Uniyersity. But it is easy to proyide a remedy 
for these cases. The Faculty of Adyocates at present 
accepts the diploma of a Master of Arts, as evidence 
of scholarship. If the iutraut lias not tiiken such 
a d^;reej howeyor, ho is subjected to an exami- 
nation in languages and philosophy similar to, and 
almost as soyere as that which a graduate undergoes 
to obtain a degree. The same course could be fol- 
lowed at the examination of a procurator. If he 
produced the Uniyersity certificates we haye enume- 
rated, his scholarship would be sufficiently proyed; if 
not^ an examination in the branches of study we haye 
named would test his qualifications. 
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ly. Under the fourth of the aboye-stated head^-« 
namely, the forcibly carrying away a female, with the 
intention either of concussing her into marriage, or 
of committing rape— we do not find any reported 
case. Burnett cites the cases of Campbdl, 1st July, 
1673, and CamegU, 20th June, 1G81, the diet in 
both of which was deserted, and no interlocutor pro- 
nounced; but these cases do not properly fidl under 
this branch of the subject, forcible abduction, mar- 
riage, and rape haymg been charged in each. We 
find this, howeyer, that on 22d January, 1609, King 
James addressed a letter to his Parliament, then con- 
yened, ooiiceming *'the odious and now too fire- 
'^quentit cryme of rayesching of women." He ex« 
presses his wish that at the next ensuing Parliament 
the subject be considered, and an Act passed, and 
then goes on to say, ^'becaus efter rayischeings ar 
^oommitit whairin na forder actioun then onlie 
** awaytaking dois follow, specialie qhuair the partie 
''raylBcheit is by her friendis, the magistrat, or by 
''utheris meams releyit, we would haye it dedarit 
^'that in this caiss, since partie offender did his en* 
« deyoir to commit the worst, that the samin fact of 
^awaytaking of a woman agains her will, albeit 
^'reskowit in tyme, shall bo not the less in the com- 
'' mittar yairof a crymc capitalL** The sentiment of 
this royal epistle, although scarcely in unison with 
modem ideas of delinquen<^, and certainly &r firom 
that which any British legislator now-a-days would 
adopt in framing a measure of the like description, 
is neyertheless not without its parallel in the world 
of letters. His Alajesty would seem to haye pro* 
ceeded on the principle contained in the couplet— 

'^ThuA but intoudod uiiridiief, staid in time, 
Bcarn all tbe moral guilt of liiii»hed crime'* 

And perhaps he was right This letter resulted iu 
the passing of the Act 21 James VL, cap. 4 (anno 
1C12), which enacts as follows: — "Our Soyeraigne 
"Lord, with adyice and consent of the Estates of 
" Parliament, statuts and ordeins that if any, being 
"airt or part of rayishing of wecmen, bo persued 
"for that hcynous offence and defend themsclyea 
" be tlie subsecjuout consent of the woman rayishedi 
" or be her declaration that she went with thorn of 
** bw awuo fiio-will and consent (albeit in th«t cas^ 
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" the woman's declaration of her consent may ezeime 
"them from capitall punishment); that if the wo- 
" man's parents or neirest kinsfolk, or His M^e8tie*s 
'' Advocat, be able to verifie be determinatiou of the 
''assise that the fiust wes at first yiolentlie and 
" forceablie done against the partie*s will and without 
** their consent, the subsequent consent or declaration 
" of the partie shall not exeimo the <^enders fh>m 
" His Mi^estie^s arbitrall punishment of warding their 
''persons, confiscation of their goods, or imposing 
"upon them pecuuiall penalties at His Majestie's 
"pleasure." 

V. Under the fifth head — ^namely, the forcibly 
carrying away an individual (male or female) and 
marrying him or her to another party — ^We may notice 
the Y017 old case of Okirmide, 8th November, 161G, 
where an indictment was preferred against Ba Patrick 
Chimside of East Nisbet^ and others, charging them 
with the " violent rapt, ravishing, away taking, and 
detaining of Adam Trench of Thomdykes, a boy 
scarce past fourteen, from place to place, and at length 
marrying him to Sir Patrick's daughter, but [without] 
consent of Sir John Hume of North Berwick, who 
had the gift of his ward and marriage." The MS. 
abstract of this case bears that there was a long plead- 
ing but no interlocutor, the Lord Advocate, it was 
supposed, declining to insist, chiefiy on the boy's 
dedaring judicially that he did not concur in the 
process, but dissented from all prosecution. Here, 
the young laird having acquiesced in his marriage 
(and the young lady also, it is presumed), of course 
an end was put to criminal prosecution. Doubtless^ 
however, had the youth resisted and complained of 
his transportation and captivity, a very good founda- 
tion would have been laid upon which to build a pro- 
secution for abduction and forcible marriage;— one 
can hardly step further, everything considered. The 
word " rapt " employed in this indictment is not to 
be construed as synonymous with rape, for the main 
element of rape was an impossibility hero, the in- 
jured party being male, and the wrong doer also male. 
"Bapt, ravishing, and away taking," appear to be all 
convertible terms, expressive of the forcible seizure 
and abduction of the lad, and are elsewhere employed 
in this indiscriminate sense. By the old law the crime 
of ravishing apparent heirs, where perpetrated in de- 
fraud of the jtu tnarUagii, was punishable by fine or 
imprisonment; and in cases such as the present, "gif 
^' he quha revises him (the heir) hes na richt nor title 



"to his manage, albeit he restore and exhibit the 
"heire not marled, or satisfies for his mariage, he 
" sail be punished for his Isult be imprisonment of 
"twa yeares. And gif he restore not, nor exhibits 
"the heire, or, after the yeares of manage, cause 
"nuuie him, he sail be banished the realme, and 
" haue perpetnall prison." 

XL Under the sixth head — ^namely, the forcibly 
seizing, carrying ofl^ and detaining any of Her Ma- 
jesty's subjects without lawful authority or warrant 
— ^the following cases may be noticed:—- 
> 1. That of Qeorge Meldmm, younger of Dam* 
breck, 12th Januaiy, 1604, who was accused, uUer 
aliOf of invading, taking captive, and canying away 
throe persons, one of them Qibson of Dune, Clerk of 
tho Court of Session, whom he conveyed out of Fife 
by Kinghom and Edinburgh, through Lothian, and 
by Melrose into England. Certain of the other points 
of dittay libelled were of a treasonable nature, and 
being convicted, he received sentence of death.— 1 
Hume, 83. 

2. That of Viscount Fcendraught, 4th July, 16G4^ 
accused of wounding; carrying oi!^ and at last mur* 
dering Alexander Gregory of Netherdale. The re- 
levancy was sustained, but no conviction seems to 
have followed. 

3. That of Lieutenant Mark Ker, 23d November, 
1649. In this case^ after certain procedure, the pro- 
secution dropped; and although the libel charged 
the accused with rape and abduction, both Mackemde 
and Burnett r^ard it as a case of plagium. 

4. That of Coppinger against Sir Alexander An- 
struther, March and April, 1720. In this case cer- 
tain persons were forcibly carried off from their 
dwelling-houses and confined, in order to prevent 
their appearing as witnesses in an Exchequer trial lor 
alleged frauds and embecslements against the re- 
venue. The charge was not laid as for hamesuckea 
or plagium, but for a "forcible invasion of persons 
within their dwelling-houses, carrying them oif by 
violence, transporting them from place to place, and 
keeping them in confinement" The interlocutor of 
relevancy found " the forcibly canying off out of tho 
said house the individuals libeUed, and carrying them 
down the quay of Crawford's Dyke, and then putting 
them on board a boat, relevant to infer an arbitrary 
punishment" The case, however, broke down.—* 
SumeU, p. 109. 

J. That of John Lindsay and othersi Jaauaryj 
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1791. The paneb in this cms were indicted for 
" the masterly eeiang, carryiDg off by Tiolence, and 
detaining in captivity any of our li^es, without law- 
ful authority." They were found guOty, and sen- 
tenoed to three montha' imprisonment, and one of 
them to be whipped and bamahed Scotland for seven 
years. 

The stotute 17 aud 18 Vict, cap. 102, continued 
by subsequent statutes, provides against the use of 
force, violence or restraint at the election of Mom- 
bers of Parliament, the punishment of which is do- 
dated to be fine or imprisonment, in addition to the 
forfeit of £50 to any person who shall sue for the 
same, together with full costs of suit 

The Act 9 Qca lY., cap. 31, regulates tu Eng- 
land the crime of abduction of an heiress or woman 
of property; as does 10 Geo. IV., cap. 34, iu Ire- 
land. By these statutes the abduction of au heiress 
or woman of property in possession OTwspeiB felony, 
and punishable by imprisonment and transportation, 
and marriage following thereupon is declared invalid, 
and the woman may be a witness against the man. 
The abduction of girls under sixteen years of age is 
also rendered an offence punishable with fine, im- 
prisonment, or both. 



TOWN CLERKS' FEES UNDER THE TITLES 
TO LAND (SCOTLAND) ACT, 1860. 



We do not at present propose to go over and discuss 
the provisions of the Bill recently introduced for the 
purpose of amending the Lands Titles Act of 1858, 
and extending its provisions to subjects held by 
buigago tenure. We may probably consider the Bill 
in detail, and the different reports issued by legal 
bodies on the subject, in our next number. But 
there is one provision to which we think immediate 
attention should be called and immediate opposition 
made. The 23d section provides, that ''The existing 
" Town Clerks of royal and other burghs in Scothmd, 
** who, according to the present Law and Practice, are 
** exdasively entitled to prepare Instruments of Sasine 
''or of Resignation and Sasine, upon Conveyances of 
''Lands situated in Burghs, shall, during the exis- 
''tenoe of their respective rights of office, be entitled 
*'to claim and receive from the person in whose 
^'fiivoor a Conveyance of such Lands shall be 
^rworded in the appropriate Jl^gister of Sasines in 



"virtue of this Act, the same Fees as such Town 
"Clerks would, before the patting qf thit Act, have 
" been legally entitled to exact and receive on their 
"own account, in respect of preparing such Instru- 
" ments according to the present Law and Practice, 
"and the person in whose favour a Conveyance of 
"such Lands shall have been so recorded, shall be 
" bound to pay such Fees to such Town Clerks; and 
" the Keepers of the Registers of Sasines shall, upon 
" recording such Conveyances in virtue of this Act, 
"be entitled to exact the same Fees as such Keepers 
" would have been entitled to exact upon recording 
"an Instrument of Sasine or of Resignation and 
" Sasine of the same length as the Conveyance re- 
" corded." 

At present the Town Clerks prepare Instruments 
of Sasine and Resignation on conveyances of burgage 
lands, and record them in the Register. There is a 
responsibility attached to this, and considerable fees 
are allowed for performing the duty. These fees are 
certainly high enough, but at present we make no 
complaint that they are exorbitant, and they might 
be submitted to. But if the clause wo have quoted 
be passed into law, the case will be materially altered. 
All that the Town Clerks will then have to do will be 
to engross the conveyance in the Register, as they at 
present record the Instrument of Sasine. They will 
not require to prepare any Instrument at all, and yet 
it is proposed to secure to them the same remunera- 
tion for merely recording the conveyance as they at 
present receive for both preparing and recording the 
Instrument In short, while the responsibility will 
be very materially diminished, and the actual work re- 
duced at least one-half, no modification is to take 
place in the fees. Surely this is carrying respect 
for vested rights somewhat too &r. 

It would be, we think, sufficient to have secured 
the Town Clerks against actual loss, without provid- 
ing that they should make a positive gain from the 
operation of au Act intended to simplify forms and 
i^imimah expeuse. As the clause stands, however, 
the income of the Town Clerk, as keeper of the 
Burgh Register, will continue the same as befixre, 
while the expenses of discharj^g the duties of the 
office will be reduced one-hal£ Whatever benefit 
the public may reap by the passing of this Act, the 
Town Clerks will certainly profit The changes which 
have been effected within recent years, in the laws 
r^gqlating the transmission of land rights hftTSi 
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by simplifying and shortening the fonns of deeds, 
necessarily reduced the professional fees of convey- 
ancing. Bat wo are not aware that the profession 
ever attempted to secure the same remuneration for 
less work; and, we are sure that had the attempt 
been made, it would not have been successful The 
profession has never opposed any measure of law 
reform, although its effect might be to diminish pro- 
fessional fees. They have invariably yielded to, if in- 
deed they have not led, public opinion on points of 
legal reform, and they have always readily consented to 
sacrifice their own profit to the public interest But 
there is a dass which sometimes profits and never 
suffers by change --a class which, besides being always 
able and ready to protect itself, seems to be pro- 
tected by every body, and to this class the Town 
derka belong. 



LAW AND EQUITY. 



Ik a letter from Mr Theodore Sedgewick, State 
Attorney of New York, quoted sometime since in 
the SdicUon* Journal and Beporta^, the result of the 
aboHtion of the distinction between common law and 
equity in his district is thus stated : — 

''The change effected by our Code of Procedure in 
1848, which abolished the dlBtinctioii between com- 
mon law and equity, and re-organised our entire 
judicial system, was much more sweeping than 
anything which you have yet had, and will still 
require some years before it works smoothly or satis- 
factorily. I see Sir R Bcthell and others, with you, 
are advocating the fusion of law and equity. I have 
little doubt that you will, before a great while, come 
to it as we have. When you du, I think you will 
find, as we have, that the greatest practical difficulty ' 
in effecting the change is, to draw the line between 
those cases which are triable by jury, and those 
which are not This line was for all practical pur- 
poses drawn with us, as it is with you, by the distinct 
organisation and procedure of law and equity tribunals; 
but when we created only one set of tribunsls, abolished 
aU distinction between common law and equity plead- 
ings, and melted down bills and declarations into a 
complsint, we found that we had some difficulty how 
to classify the causes which should go to a jury, and 
those which might properly be tried by a judge; and 
this has greatly perplexed us. Add to thiss the diffi- 
9olty of knowing how to get out the faots under the 



new qratem, with reference to whether the case would 
have been, under the old, a subject of equitable or 
common law jurisdiction; and the great danger of 
the abuse of injunctions by introducing it as a possible 
remedy in all suits. I assure you we have had more 
questions of pleading, practice, and jurisdiction — 
yes, twenty times more, for the last ten years, siuoa 
the Code came in, than we ever had before." 

The SolicUon' Journal thus comments on tho 
subject: — 

"We call particular attention to the remarks of Mr 
Theodore Sedgewick, which appear this week in our 
column of communications. Mr Sedgewick's official 
position among American lawyers, and his world-wide 
reputation as a legal author, give to his opinions the 
weight which always attaches to special ezperienoe 
and knowledge. He has seen the law of New York 
revolutionised, and the fusion of law and equity 
carried out under his own eyes, and the deliberato 
conclusion to which he arrives, after a ten years' trial 
of the new system, is, that litigation on technical 
points has been enormously increased, and that an 
amount of inconvenience has been entailed on tho 
Court which can hardly be realised by those at a dis- 
tance, and of which there appears at present no 
reasonable prospect of termination. The x)ractical 
difficulty which Mr Sedgewick especially dwells on 
is the want of any criterion, such as the broad line 
between common law and equity pleading affords^ as 
to those cases which should be sent to a jury, and 
those which should be retained for the dedsiou of 
the judge, lu order to arrive at this point it is al- 
ways necessary to eliminate certain facts, and to map 
out the case in a definite form; and for this process^ 
so easily and naturally effected by our system of 
pleading in its present improved condition, the courts 
at New York seem to lack machinery. But Mr 
Sedgewick hints at graver evils; such as the abuses 
which he evidently dreads arising under a system 
which has thrown open ix\junctiou as a possible 
remedy for every wrong. 

'*We wish that the gentlemen who arc so auidous 
for rapid and sweeping changes in our legal system 
would x>onder well on these remarks. Wc do not 
say that the fusion of law and equity, if wisely and 
carefully carried out by experienced lawyers, and 
above all by men versed in the practical details of 
court business, would be necessarily au evil; but wo 
do^say, that the consequences which have resulted in 
America fix)m this very step are not such as to en- 
courage any hasty legislation, it is often argued that 
because Scotland, like those Continental countries 
which have similar legal institutions, gets on without 
a division of law and ciiuity, therefore such a divi« 
sion must be superfluous in England. This it tho tniQ 
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■doliBt aigomenty dlBdaining fisusts, and ignoring all 
piactical experience. The truth i», that different 
eonntnes take to different aystemB of law, just as 
naturally as they do to different forms of government 
and difierent forms of speech. Li Scotland, the jury 
system has always been an exotic plant, and is to this 
day Tiowcd with indifference and distrust by the 
great body of Sootcli Lawyers. lu ]«^gland, though 
not aa ancient as is often supposed, it lias become, in 
a long process of time, the natural and accredited 
method for settling disputed fiicts. Any great 
ehange of our law, then, which was calculated to 
create any difficulty in the employment of juries, 
would bo sure to produce embarrassment It is so, 
wo see, in America^ with all the power of elastic 
adaptation to change so abundantly possessed by the 
most enterprising nation in the world. In this con- 
■ervatiye country, with a judicial bench not peculiarly 
amenable to novelty, what years of litigation would 
occupy the courts — ^what volumes of practice cases 
would gladden the hctarts of the law booksellers — 
before our revolutionised system settled down into 
smooth and regular procedure! We nil remember 
the time and pains which it took before the practice 
imder the recent Procedure Acts was fixed by the 
judges; and though this is no argument against 
making any real and substantial improvement — any 
change, that is, which we are certiun will be produc- 
tive of enough good to outweigh the inconvenience of 
alteration — ^it is a very strong reason fop pausing long 
and considering well before we nish into what would 
be little short of legal revolution. The hints of Mr 
Theodore Sedgewick arrive at an opportune moment, 
and deserve to be well weighed. We shall rejoice if 
their appearance in our columns will induce law re- 
formers to believe that schemes which look sound on 
paper aro not always safe in practice." 

We lay these views before our rcadci*s, and as the 
subject is one which must be of interest to the pro- 
fession in Scotland, we shall return to it in an early 
number. 



THE NEW ST^yiP ACT. 



The recent Stamp Act makes some important altera- 
tions in the duties payable on a variety of documents. 
It alters the duties ou Minutes of Agreement and 
Bills, and requires that every banker's cheque shall 
bear a penny stamp. Tlie following arc the more 
important of its provisions : — 



AoBBXMiirr, or any Minute or Mamomiduin of £ s, d, 
an Agreement, made in England or Ireland, 
under hand onlVi or made in Scotland without 
any Clause of Uegistraiion, and not otlierwise 
charged nor expr<»8ly exempted from all Stamp 
Duty, where the matter thereof idiall be of the 
value of Five Founds or upwards, whether the 
same shall be only Evidence of a Contract, or 
obUjiicatoij upon the Parties from its being a 
written Instrument; together with every Sdie- 
dnle, Receipt, or other Matter put or endorsed 

thereon or annexed thereto 6 

And where the same shall contain 2160 
Words or upwards, then for every enUro 
Quantity of 1080 Words contained therein 
over and above the first 1080 AVords a 

fiuther progressive Duty of. 6 

Provided always, that where divera Lettom 
shall be offered in Evidence to prove any 
Agreement between the parties who shall 
have written such Letters, it shall bo 
sufficient if any of such Letters shall be 
stamped with a Duty of Ono Shilling, 
altliough the some sludl in the whole con- 
tain any Quantity of Words exceeding 21G0. 
Bn.L OP ExcHANGK, Draft, or Order for the Pay- 
ment of Money exceeding £4000, now charge- 
able with Stamp Duty of £2 5s; 
For every £1000 or Part of ClOOO of the 

Money thereby made payable 10 

Bill of Exchanok (Foreign) drawn in a Set of 
Threo or more for the Payment of Money ex- 
ceeding £4000, where every Bill of the Set is 
now choiigeablc with the Stamp Duty of Fifteen 
Shillings; 
Every Bill of the set, for every £1000 or Part 

of XI 000 of Uio Money thereby made payable 8 4 

f Tha isint doty 
as on an Ia« 
land BUI of 
Kxefaaoge for 
tlia Paymcnl 

Birj.OPExoHANGl,DiiATT, or Order (Foreign), J Jfj.**®"!*^ 
drawn or endorsed out of the United King- ' than'o^Da^ 
dom for the payment of Money on demand., naadaooord- 

iDg to the 
amoimttherB* 
bv made pay* 

All Bills, Drafts, or Orders for the Pay- 
ment by any linker or Person acting as 
a Banker of any Sum of Money, though 
not nuulo payable to the Bearer or to 
Order, and wheUier delivered to the Payee 
or not; and all Writings or Documents 
entitling or iutended to entitle any Per- 
son whatever to the Payment from or by 
any Banker or Person acting as a Banker 
of any Sum of Money, whether the Person 
to whom Payment is to be matle shall be 
named or dcnignated therein or not, or 
whctlier tho same shall be delivered to 
him or not, shall respectively be deemed 
to be Bills, Drafts, or Orders for the Pay- 
ment of Money chai^eable with Stamp 
Duty, OH if the same hod been mode pay- 
able to r>earcr or to Order. 

Provided always, that any One Document 
or Writing, although duccting tho Pay- 
ment of several Sums of Moucy to dif- 
ferent J^ersons, shall bo chargeabln with 
Staraj) Duty as One Order only. 

EXKVrTJONS. 

Any Draft or Onlcr drawn by any Banker u[X>n 
any other Banker, not payable to Bearer or 
to Order, and umxl solely for the puqMwe of 
settling or clearing any Account between 
such liaiikers. 

Any Ijetter written by a Banker to any other 
Banker directing the Payment of any Sum 
of Money, tho same not l)eing i^ayablo to 
Beiurer or to Order, and iuch Letter not lie- 
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Ing lent or delirered to the Penon to whom I $, d. 

Pikyinent if to be nuide^ or to in j Pormn on 

hk Behalf; and all Wammts or Orden for 

the Payment of any Annuity granted br the 

Commisrionen for the Seduction of the 

National Debt, or for the Payment of any 

Dividend or Interoat on any Share in thie 

Govenmient or Parliamentary Stocks or 

Fundi, and all Drafts or Orden drawn by 

the Aooountant-General of the Court ot 

Chancery in Kndand or Ireland, shall be 

exempt ftom all Stamp Duty. 

DEUYERY ORDEB.— Any Wiitinff or Do- 

oument commonly called a DeUrerv Order, or 

by whaterer Name the same shall be dsdip- 

nated, entitling or intended to entitle any 

Person therein named, or his Assigns, or the 

Holder thereof, to the Ddiveiy of any Good% 

WareSj or Merchandise of the Value of Forty 

Shillings or upwards, lyinff in any Dock or 

Port or in any Warehouse hi which Qoods are 

stored or deposited on Rent or Hire^ or upon 

any Wharf^ such Writing or Document ~ 

siipned by or on behalf of the Owner of i 

Qoods, Wares, or Merchandise, upon the Sale 

or TVansfer of the Property therein 1 

DOCK WARRANT.^Any Warrant or Docu- 
ment commonly called a Dock Warrant, or any 
other Writinff or Document, by whatever name 
the same shall be designated, which shall evi- 
dence the Title of any Person therein named, 
or his Assigns, or ^e Hdder thereof, to the 
Plr o perty in any Goods, Wares, or Merchandise 
W ing in any Dodc, or Wardiouse or upon any 
wharf, such Writing or Document being 
signed or certified by or on behalf of the Com- 
pany or Person in whose custody such Good% 
Wares, or MerohandiBO may be 3 

BXBMFnON. 

AnT Writing or Document given by any Inland 
Carrier acknowledging the Receipt of Goods 
conveyed by such Carrier. 
LiTZEB OB PowsB OF Attobhst for the Sale, 
TVansfer, or Acceptance of any of the Govern- 
ment or Parliamentary Stocks or Funds not ex- 
ceeding in Value £20 ; or for the Receipt of 
any Hum of Money, or any Cheque, Note, or 
Draft for any Sum of Money, not exceeding 
£20; or Diridends or Interest of any such 
Stocks or Funds, or any other periodical Pay- 
ments not esoeeddng the annual Sum of £10.... 5 

The Act further requires that the party signing a 

document to "which an adhesive stamp is affixed, 

shall obliterate the stamp by writing on it hb name 

or initials, and the date of signing; and on payment 

of Bill, Draft, or Order, having an adhesive stamp 

affixed, the party paying must obliterate the stamp 

by writing thereon the word "paid.** 



$elrtttar. 



Princiflks or thx Law of Scotland, by John 
Erskink, Esquire, of Camock, Advocate, a new Edi- 
tion, adapted to the present state of the law, by Jouk 
Guthrie Smith, Esquire, Advocate. Edinburgh: 
Bell k Bradfute, 12 Bank Street; London: W. Mux- 
well, 32 Bell Yard, Lincolns Inn. 1800. 

MoRX than thirty years have ela^^scd since the profeesion 

has been favoured with an edition o{Er$kine's Frinciplea; 

the last edition having been publislied in 1827, under the 

o<litoT8li)p of Professor ^loi'c. Tlie work is one adapted { complete and accimite edition of Erakine's Principles. 



more fbr the use of tfaestodont than the prsetitioner; aa 
a daas-book it has been most fiKvoiiiably xeodved andhts 
psswd through about twelve editJons. Indeed, up tall the 
period of the publioation of PiOifeBBQr Mora*s edition, ii 
must neo ewsi ily have been in the hands of every lawstii« 
dent. Since that time, however, various worin have been 
published which have rendered the "/Vtaciplet ** of oom* 
paratively little use even as a class-book. The prior 
editions diflbr ftcm ProfiBSBor Hore*s chiefly in what 
rslales to oommeroial law; and, as has been noticed by 
the ProfeMor in the pfelkoe to his edition, ^Somebfanches 
"of the Law-Merchant have either beennewly intioduoed, 
"or have aaumed a form and oonsiBteney which was then 
"unknown, as for example, what relates to the law oi 
"stoppage ta tranntu^ to the doctrine of /fiMrance, and to 
"the law of Banlruptcif. It was onoe thought that a 
"few supplemental chapters, pointbg out the elements 
"or general principles of those doctrines, might, without 
"impropriety, have been given; but it was found that 
"this design could not be executed within such bounda 
"as are indispensable in a work of this description. In« 
"deed, the Law-Merchant has, in all its parts, under- 
"gone such material alterations since this work was fint 
"published, that a separate elementary treatise, oonfined 
"to this branch of jurisprudence, and illustrated by the 
"deoiBions of the Courts of Scotland, is much wanted for 
"the use of the student.'* 

The importance now attached to mercantile law, 
suggested to the present Editor the publication of a new 
edition of the work, in which its deficiencies in this parti* 
cular might be supplied, and such changes made on the 
original text as were neoeBsai7 to *dapt it to the existing 
state of the law. From a perusal of the work, it will be 
found that the present edition is much more ooropleta 
than any which has preceded it. The method adopted 
by the author has been to incorporate the new matter 
with the old, the text of Enkine being distinguished by 
inverted commas, preserving the original text as iStf as 
possible. A number of subjects are treated of for the 
first time, while others again have been for the most part 
re- written. The chapters on the Elective Franchise, the 
Poor Law, Jadicial Guardianship, Insurance, Bankruptcy, 
and Trusts, have been introduced for the fiist time, along 
with an Appendix containing a selection of passages firom 
the writings of the Civilians, for the use of students. 
The law is correctly stated by the author, and in this 
respect the work contrasts favourably with some recent 
publications ; while the authorities referred to are brought 
down till within a very recent date. There is, however, 
a singular deflect in the references to the more recent 
cases. The dates are not given — ^the only reference being 
to the volume and page of Shaw or Dunlop's Beports. 
It is thus impossible, without first consulting these He* 
ports, to find the case in any other series. 

As the work is csscutially elementary, and adapted 
chiefly for the use of the student, the question suggests 
itself whether a now edition was at present called for. It 
is doubtful if the work will compete to almost any extent 
as a class-book with the works of Bell and Mensies. But 
be that as it may, Mr Smith has done Lis port, and done 
it well, and if ho has not made a very valuable addition 
to our legal literature, he has certainly produced a very 
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THE BUBGAQE TENUBE AND AMENDMENT OF THE TITLES TO LAND ACT BILL 



This Bill has been for a oonnderable time before tbe 
profession^ and its provisions are being considered 
and diacossed by different legal bodies in the oountiy 
with the care and in the spirit which their importance 
merit The object of the Bill and its proposed lead- 
ing enactments mnst be so ^miliar to onr readers as 
to render any detailed notice of the different clauses 
nnnecessary, and we will only point out what appears 
to us to be its principal defects. 

The 2d Section is the interpretation clause, and we 
think the meaning attached to the word " deed*' and 
the word ^'conveyance*' is too limited, and might be 
extended with advantage. By sec. 102 of the Bank- 
rapt Act the act and warrant in &vour of the trustee 
is declared to have the $ame efeet as a decree of adju- 
dication in implement and sale. Decrees of adjudi- 
cation are included under the words ''deed" and 
"conveyance," while an act and warrant, which is not 
a decree of adjudication, but only equivalent to it, is 
not. The trustee, if, in a race of diligence, he finds 
it necessary to complete a title in his favour to the 
bankrupt's estate, is thus placed at a disadvantage, 
because he is exposed to tiie delay of completing a 
title under the old form. This defect occurs in the 
Titles to Land Act as well as in this Bill, and it cer- 
tainly ought to be remedied, to the effect of rendering 
an Act and Warrant sufficient for expeding a notarial 
instrument This clause ought also to include Pro- 
cnratories of Besignation, which, under the existing 
law, are equivalent to a conveyance. 

The 7th Section of the Act provides that, where 
an heir shall have established his right to succeed to 
lands hdd Burgage before one of the Bailies, an 
Lutrument of Cognition is to be expede by the Town- 
OerkSy and recorded for ihe purpose of completing 
his title. 

We think it dear that the provisions of the Titles 
to Land Act and the Service of Heirs Act ought to 
be extended to Burgage subjects. By these Acts, 



an heir, upon obtaining a decree of special service 
before the Sheriff, and recording his decree, com- 
pletes his title without the aid of any instrument 
whatever. It would be attended with considerable 
saving of expense were the same provisions applied 
to Burgage lands; for an heir frequently succeeds 
both to feudal and Burgage subjects, and one service 
could apply to both. The decree of course would 
only require to be recorded in the separate register, 
so far as these registers are applicable to the different 
lands. But this Section is farther defective, so far, 
at all events, as property in the Burgh of Qlasgow is 
concerned. According to the present practice, a 
general service is equivalent to Cognition, or as it is 
termed in Qlasgow, service by ward of court; while 
under this Section of the Bill, an heir, although he 
may have a general service in his favour obtained 
before the Sheriff, must still establish his right to 
succeed before that judidal-minded functionary a 
Bailie. The heir*s right undoubtedly ought to be 
held sufficiently established by a decree of general 
service obtained before the Sheriff, without the necea- 
sity of farther evidence. 

The 16th Section of the Act provides that when a 
judicial factor or other judicial manager applies by 
petition for authority to complete a title, and when 
the petition and the warrant specifies the lands to 
which a title is to be completed, the warrant shall 
have the effect of a dispositiou. 

This provision is similar to the 2l8t section of the 
Titles to Land Act, and we think it is objectionable, 
in consequence of the useless expense and incon- 
venience which it occasions. It would be attended 
with no danger of abuse, and would save consider- 
able expense, were it provided that the decree ap- 
pointing the judicial factor should be a warrant to 
any Notary Public to expede a notarial instrument, 
and so complete the title without the necessity of 
any petition or warrant for that purpose. But this 
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Section and the 2l8t Section of the Titles to Land 
Act are farther defective, in so far as the warrant in 
favoar of the judicial factor or manager has the effect 
of a disposition mdyfrcm the party wlioae estate is under 
judicial management TMs limitation of the provi- 
aion has, in practice, rendered the intention of the 
Act incapable of being carried out in many cases. 
A judicial factor is frequently appointed upon a 
trust estate where, from some cause or other, all the 
trustees have failed. Those trustees have, in the 
general case, been vested in the property, but as the 
warrant is only equivalent to a disposition from the 
truster who has been already divested, and not from 
the trustees, the judicial factor is obliged to have re- 
course to the old method of adjudication before he 
can complete his title. Provision ought to be made 
to remedy this anomaly. 

The 23d Section provides that existing Town- 
Clerks shall, duriog the existence of their respective 
rights and offices, be entitled to the same fees for re- 
cording a conveyance as they at present receive for 
preparing and recording a sasine. 

Li romarkuig upon this Section, we may also no- 
tice the careful provision that is made throughout the 
whole bill for all notarial instruments requiring to be 
expede under it being prepared by the Town-Clerks. 
The provLsions of the 23d Section, and of the other 
portions of the Bill in which Town-Clerks are so ten- 
derly cared for, in effect gives these officers compen- 
sation for an apprehended diminution of fees, and 
deprives the public of the fiill and legitimate benefit 
of the Act. Were the office of Town-Clerk entirely 
swept away, and a new office reared up in its stead, 
there might be some ground for giving the present 
incumbents of the office compensatiouj but although 
Town-Clerks may have a vested right in the office, 
they certainly have no right to be treated upon the 
assumption that they are entitled to receive compen- 
sation in consequence of any beneficial change in the 
law which may affect the amount of their fees for 
particular portions of the work which they perform. 
If the Bill, in its effect, will reduce the emoluments of 
Town-Clerks, it will, to a greater extent, reduce the 
emoluments of the general practitioner, and, in equity, 
he is as much entitled to compensation as the Town- 
Clerks are; but neither at present, nor when the Acts 
of 1847 and 1858 were projected, did the general 
practitioner dream of asking compensation. He was 
content to sacrifice his own interests, so far as they 
were injuriously affected, to the public benefit. We 
know of no reason why the Town-Clerks should be 
placed in a more favourable position than the general 
practitioner. It is also worthy of notice that a con- 
siderable portion of the compensation provided in 
favour of Uie Town-Clerks by the Bill, is derived, not 
from the public who receive the benefit of the Bill, 



but by diverting the fees from the profession. Un- 
der the Heritable Securities Act it was competent to 
any notary to expede notarial instruments under it; 
but under this BUI, which applies to rights in security 
as well as absolute rights, all notarial instruments 
must be expede by the Town-Clerks. The general 
practitioner is thus deprived of fees to which he was 
entitled under the Heritable Securities Act, and the 
liberal spirit of that Act is deliberately set aside for 
the benefit of the Town-Clerks. The public will be 
deprived of a great portion of the benefits which they 
ought to receive by the passing of the Bill, and the 
general practitioner will not be equitably dealt with, 
unless the fees of recording instruments are restricted 
to proper recording fees, and it is made competent 
to any notary to pass notarial instruments. 

The 30th Section, which has reference to the 
amendment of the Act of 18^8, provides that, when 
no holding is expressed in the conveyance, the words 
"To be holden in the same manner in which the 
"granter of the conveyance held, or might have held, 
'Uhe same," in the Sth Section of the Titles to Laud 
Act shall mean that the lands are to be holden ''a 
^^me vd deme^* when the investiture of the lands 
contains no prohibition against sub-infeudation, and 
"a me*^ only when the investiture contains such a 
prohibition. 

We are surprised that such a provision should 
have been introduced into this Bill. The object of 
tlxe Act of 1858 and of the present Bill is to simplify 
the form and diminish the expense of completing 
titles to land, but this Section of the Bill will be at- 
tended with effects directly opposed to the general 
spirit and intention of the Act. Where there is a 
I prohibition, properly fenced by irritant and resolu- 
tive clauses, it is perhaps consistent with principle 
that the holding shall be deemed to be a me only; 
but where the prohibition is not so fenced, the hold- 
ing certainly ought to be held, both in accordance 
with principle, and as giving effect to the spirit of 
the Act of 18t>8, to be a me vel de me. Indeed, we 
think it would bo attended with public benefit, and 
not inconsistent with the rights of the superior, were 
it provided that the holding in all conveyances should 
be considered to be a me vel de me, leaving the su- 
perior to enforce his right to an entry under the 
clauses in the feu-right where sub-infeudation is 
strictly prohibited. 

We think we have noticed the principal defects of 
the Bill There are, of course, many points of minor 
importance which our space docs not enable us to 
notice, but which will no ^doubt be brought out by 
the different legal bodies that consider and report 
upon the Bill; and wc trust that the Lord Advocate 
will make such amendments as will render the mea- 
sure as beneficial to the public, and as equitable to 
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the general practitioner, as the spirit and scope of the 
previous Acts relating to Land Hights requira It is 
to be regretted that, when dealing with this snbject, 
the Lord Advocate did not attempt some provision 
for remedying the hardships entailed by the opera- 
tion' of that relic of a feudal time — ^the law of death- 
bed, and for shortening the period of the long pre- 
scription. Legislation upon these branches of the 
law cannot be long deferred, and we propose to en- 
force the necessity for a change in a future number. 



CRIMINAL LAW NOTER 



III. — ^ABT AKD PART. 

Abt and Past is a technical term employed in the 
minor proposition of an indictment in conjunction 
with the other technical term "Actor,'* and is, with 
one single exception, an indispensable member of 
every indictment. Critically considered. Art and 
Part may be said to be expressive of that amount of 
complicity in a crime which does not come up to 
actual personal perpetration, but to assistance or 
accession merely. This is apparent by the disjunctive 
character of the clause "Actor, or Art and Part." 
But^ in point of fact, it is not so. The term is no 
less imperative in the case of an indictment charging 
only one individual with a crime than in an indict- 
ment charging half-a-dozen, and applies with equal 
force to principal and accessory — ^including, as Bur- 
nett says, "all co-operation, counsel, and assistance, 
both before and after the fact, as amount to a partici- 
pation in the crime, as well as all aiding and abetting 
t» ipio cKtu, and even direct participation in the 
actaal commission.*' In the opinion of some, the 
phrase is an abridgement of artifix et partkepa; and 
in the old statute 151 d, cap. 2, it is provided that the 
master and sustaiuer of a thief who refuses to give 
him up to justice on demand, "shall be ha]den (di't 
and partaker of his evil deedcs, and shall be accused 
as the principal thief or reiver." 

The history of this important member of an indict- 
ment may be briefly stated: — Prior to the close of 
the sixteenth century the mode in use of stating the 
gpecUi facti appears to have been very prolix and 
cambrous. The prosecutor entered into a full and 
particular aceount of the panel's concern in the crime 
charged against him, not always confining himself to 
a narrative of facts, but sometimes coupling these 
with what were termed "necessary presumptions" of 
the panel's guilt arising ont of those facts. Of course 
it is evident that an indictment framed after this 
fashion ran serious risk of being cast. The prosecutor 
staked his case upon the verity of his narrative, every 
item of which it behoved him to prove, and to prove 
exactly as he libelled it, otherwise the panel could 
pot be found guilty <'aa libeUed,** Any person who 



has had experience in criminal law practice knows 
how frequent it is for the evidence, on the day of 
trial, to differ in minor points from the specification 
libelled, and how necessary it is even now-ardays to 
exercise caution and skill in the framing of indict- 
menta In these eariy times the necessity was still 
more urgent. Notwithstanding every endeavour on 
the prosecutor's part to discover the true state of the 
case, he might have been misinformed, or not suffi- 
ciently informed; and so, unless his libel received the 
amplest support from the evidence, unless libel and 
evidence turned out exact duplicates of each other^ 
the prosecutor was in imminent danger of losing his 
case. And this, of course, proved a great obstruction 
to the course of justice. To remedy this evil the 
statute of 1502, cap. 153 was passed, whereby <Ht is 
statute and ordained, seeing that diverse exceptiones 
and objcctiones rises upon criminall libellcs, and 
parties are frustrat of justice, be alleged irrelevancie 
thei'eof : That in time cumming all criminall libelles 
sail contcine that persons complened on ar airt and 
pairt of the crimes libelled; quhilk sail be relevant to 
accuse them thereof; swa that na exception or objec- 
tion take awaie that part of the libel in time cum- 
ming." It is diOicult to over-estimate the value of 
this old enactment; time and experience have estab- 
lished its importance; without, in any respect, operat- 
ing as a pressure, far less an injustice, on the panel, 
it effectually closes every loop-hole by which, quoad 
this part of the libel, a guilty party might escape. It 
has stood a long and severe tost — a test of centuries— 
and up to this hour is as efficient as ever. 

This enactment wrought a great change upon the 
style of the indictment. For many years the pro- 
secutor, droppiog the inconvenient style previously in 
use, libelled his charge in the brief and general mode 
allowed by the statute, simply using such words as^ 
"And whereof* — (that is, of the crime previously 
specified and described,) "ye are actor, art and part." 
But in course of time the prosecutor reverted to the 
old style, and even added to its dimensions. After 
libelling the particular ciime committed, by time, 
place, and manner, and charging the accused directly 
as actor of the deed, the prosecutor proceeded, under 
a new head of accusation, commencing with the words 
"At least," to particularise all the articles of evidence 
and grounds of presumption by which the final con- 
clusion was to be reached that if the panel could not 
be found guilty of direct personal perpetration of the 
specific crime charged, he was still to some extent^ 
and in some capacity, guilty, and so subject to the 
pains of Liw. To which was added the statutory 
words themselves, incorporated by way of securing to 
the prosecutor every possible chance of a conviction. 
Uumel.j p. 388. The following, taken from the case 
of John Bartleman, accused of murder, is a good illofri 
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tration of this damsy system: — ^''And the said John 
Bartleman followed the deceased, and did fall upon 
him nnder cloud and silence of nighty being about 
nyne hours at night, as he was going home to his own 
house, and most craelly and barbarously beat the 
Bsid John Lesly the defunct, with a great staff or 
kane, and gave him many blae and bloody wounds 
and bruises, and broke his leg, of which he languished 
and dyed." A modem indictment, with a few re- 
fined alterations, and a short addition to the effect, 
that by all this outrage the deceased had been 
murdered by the panel, would have stopped here. 
But in the case before, as the libel proceeds: — 
^ At least, the said John Bartleman, without any just 
provocation given, did fall upon and strugled with 
the defunct in the said Qeorge Davidson's house ; and 
the said John Bartleman, being hyndered by the 
people of the house to execute his cruell and bloodie 
designee against the defunct in the house, he, in great 
rage and furie, threatened the defunct by menacing 
words, in the terms foresaid, that he might thank the 
companie-~for if it had not been them, he would 
have made the defunct that he should not have sur- 
veyed any or many days to come, and some such ex* 
pressions to that purpose; and the defunct, to shun 
his furie, having withdrawn himself and left the 
company, and gone away towards his own house, the 
said John Bartleman followed him out about nyne 
o'clock at night; and within a short time thereafter 
the defunct was found lying upon the street, on the 
way that goes to his own house, and all beaten and 
bruised, and his leg broken ; and he told the persons 
that came to him, when he was lying upon the street 
immediately after he had got his wounds, that the 
said John Bartleman had broken his leg and murdered 
him; and the said John Bartleman's staff vras found 
lying by the defunct^ and the head thereof broken 
off; and the head thereof was likewise found; and a 
constable and some officers being sent for to the said 
John Bartleman's house to secure him, he caused 
deny himself, albeit he was then in the house ; and 
the defunct, not only at the time when he received 
the wounds and bruises, and when he received his 
broken leg, did lay the blame upon the said John 
Bartleman, but all along, in his sickness, and when 
lie was dying, he left his death upon him, from which 
ii mutt neeatarily he presumed that the $aid JcJin 
Bartleman did wound and bruise the defunct and broke 
hit leg, which wot the eauteofhit death; wherethrough 
the said John Bartleman has committed, and is guilty 
of the said crymes of murder and manslaughter; and 
he it actor, art and part thereqf,^ 

One special anomaly of such a style of libel 
oonsisted in this, that^ notwithstanding the pe- 
culiarly specific subeumption, the prosecutor reserved 
(0 himself the privilege, should that specific sub^ 



sumption fail him, of bringing home guilt to the panel 

by any other train of circumstances^ his authority 

for which being the Statute of James before quoted. 

It was objected to over and over again, that where 

the prosecutor, instead of taking benefit by that 

Statute, and simply libelling art and part, diverged 

into an articulate statement of tpeciet facti, he was 

not entitled, should that statement be unsupported 

by evidence on the day of trial, to take shelter under 

the Statute, and prove, by other evidence, the panel's 

guilt But this plea was on every occasion repelled: 

William Irvine, 29th December and 9th January, 
1718; Jamet Christie, 19th October and 12th Nov., 
1731; Dougal Maefarlane, 2l8t Nov., 1737. 

So unwieldy and unwarranted a mode of framing 
indictments operated most prejudicially upon public 
justice. The Judge's Interlocutor of relevancy entered 
equally at large into all the minutiae of fact and 
inference stated in the libel; and thus the Jury, 
instead of having, as it were, one simple fact to 
determine, were hampered by a consideration of, 
it might have been, a score. But perhaps the effect 
rather was to transfer the proper duty of the Jury into 
the hands of the Court; for, once a libel of the de- 
scription quoted was found relevant, the Jury were 
directed that such and such circumstances, if proved, 
became a relevant probation of guilt, and such aa 
warranted and required a verdict against the paneL 
And, although in a sense, the Jury were still masters 
of the libel, and might return a general verdict of 
acquittal if they pleased; yet the fact of having so 
material a part of their business performed by the 
Court for them, induced the practice of proceeding on 
the interlocutor of relevancy as a rule, whose terms, 
fortified as they were by tiie high authority of the 
Court, became more the point of inquiry perhaps than 
the terms of the libel itself; and so, if the Jury found 
the various matters detailed in the interlocutor of 
relevancy proved, they returned a verdict of guilty, 
upon which sentence followed. Of course it may be 
said that the interlocutor of relevancy was no more 
than a counterpart of the libel itself; but the mis- 
chief lay in the Jury having had submitted to them 
a judicial and authoritative standard of guilt, to 
which, if the evidence conformed, they felt bound to 
return a verdict adverse to the panel The mere 
libel, it is necessary to say, possessed no such quality. 
It was the bare charge of the public prosecutor, and 
stood on its own merits. — Hwne L, 404. 



THE LATE ALEXANDER MORBISON, Esq. 
Alexikdeb Mobrisok, Esq., of Ballinakill, Dean of 
the Faculty of Procurators in Qbsgow, died on the 
18th ultimo, in the 74th year of his age. The inti- 
mation was received with sincere regret by the com- 
munity, to which he was widely known, and by 
which he was universally and justly respected, as an 
able and upright lawyer, as a useful member of so- 
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cietjy and as a man distinc^iahed bj great kindness 

of heart, and by spotless integrity. The deceased 

was the son of Mr James Morrison, manufacturer in 

Glasgow. He ivas bom in Qla^ow, and educated 

in the Qrammar School; and having resolved to 

enter the legal profession, served an apprenticeship 

with the late Mr William Lawrie, writer, Glasgow, 
after which he removed to Edinburgh, where he re- 
mained about two years in the ofiico of Messrs Gibson 
& OUphant, Writers to the Signet. He passed No- 
tary l^lblic, and, returning to Glasgow, he became 
member of the Faculty of Procurators on 30th May, 
1811. About the same time he entered into partner- 
ship with Mr Lawrie, which connection subsisted 
for about three or four years; and, upon the disso- 
lution of this partnership, he commenced business on 
his own account 

As an agent or pleader in our load courts he did 
not affect the gift of eloquence. But he had a ready 
and lucid style of address, and never had any diffi- 
culty in setting forward the strong points of his own 
case, or of detecting and exposing the weak points 
of his adversary. It was as a legal adviser and con- 
fidential agent that Mr Morrison began to attract the 
confidence of the public; and he soon attained the 
reputation of a commercial lawyer of judgment and 
ability. And this he did by his shrewdness, his 
varied and eictonsive information, and his strong 
common sense. He made his business a matter of 
conscience. Ho was a man to be depended on; and 
he often advised compromise and repressed litigation 
to his pecuniary lo9S and his client's gain. Coupled 
with this, he was a man of energy and industry; ho 
thought light of his own ease or comfort when con- 
trasted with due attention to the case on which he 
might be engaged. In the case of such a man, it was 
only a matter of time, though still a matter of cer- 
tainty, that he should rise to the highest local rank 
in his profession. And, accordingly, he was elevated 
to the highest appointment which his professional 
brethren had it in their power to give, by being 
unanimously elected Dean of Faculty ou the 11th 
June, 184G, when that oifice became vacant on the 
death of the late Mr John Lang. Ho held that 
offlce till his death, and retained, at the same time, 
the entire goodwill and confidence of his brethren, by 
the urbanity of his manners, and the zeal for their 
interests, which he displayed as their President. 
Not long since, the Faculty still fui-thcr marked 
their high sense of the Dean's merits by placing his 
portrait, by Macnee, in their Faculty HalL 

The late Dean was buried in the crypt of St David's 
Church, on the 23d ultimo, and, subsequent to the 
interment, the members of Faculty met in their hall, 
and onanimously agreed to the following minute : — 

•«23d April, 18G0. 
^ At a genenl and nnmerousl3r.attended meeting of the 
members of Faculty, held in the library immediately 
after Uio funeral of the late Dean, Mr Morrison, 
which the Faculty bad attended as a body, 
**Mr Andrew Bannatyne, the senior member of Council 
praenti was, in terms of the regulations of FaciUty, called 
to the chair. 
'^The circular oallioff the meeting was read, and the 
pfosoed by the Counoil in seouiing for the Faculty 



an opportunity of paying a tribute of respect to the 
memory of the deceased was approved of. 

"It was then moved by the Chairman, and carried by 
acclamation — » 

" 1. That the Faculty desire to place upon record an 
acknowledgment of their sense of the dignity, judgment, 
and ability with which the aflfiiira of the Corporation 
were uniformly condncted by their late respected Dean, 
and his uniform courtesy to the members of the profession 
throughout the long period during which he held thatoflice. 

^^2. That the Faculty also wish to record their high 
appreciation of the moral worth, liberality of mind, and 
amiability of disposition which characterised the deceased, 
and made him not less beloved in the intercourse of private 
life than he was respected as a public man. 

** 3. That the Council of the Faculty be requested to 
communicate these resolutions in the most respectful way 
to the widow and family of Mr Morrison, witli an expres- 
sion of deep sympathy with them in their present distrcas.'* 

A movement has for some time been going on 
quietly among the members of the Faculty of Pro- 
curators here, towards a change iu the tenure of the 
Deauship; and at the recent meeting to elect a suc- 
cessor to the late Dean, a motion Wtis made and dis- 
cussed to limit the tenure of office, in reality and not 
nominally, to three, five, or seven years, and at the 

termination of the period chosen, the retiring Dean 
should be ineligible for one term. The object appears 
to bo to render the office practical and useful 
Hitherto, so far as appears, the duty of the office 
seems to have been honorary, or nearly so, and 
seniority the chief qualification; others there have 
been in some instances, but these were exceptional 
and accidental. All honour to age; but in these 
busy, '' fast " times, men who can direct and lead are 
the men wanted. The first man of such a body as 
the Faculty of Procurators, cannot be a laggard in 
the career of progress and improvement. But no 
man knows, or if he knows, is willing to believe, that 
when he has reached say the allotted span of human 
life, his powers are so enfeebled that he cannot dis' 
charge the m«any duties of life with the same sagacity 
and promptitude as in other years. To save the 
mortifying confession of decay by resignation, the 
expedient now proposed seems to us most commend- 
able and praiseworthy. As was pointed out by the 
mover at the meeting of the Faculty, of which we 
append a full report, there are no official means in 
Glasgow of elevating a Dean out of the chair, as there 
is in Edinburgh, and unless the farce of annual elec- 
tion, but in reality life occupancy of the office, is to 
continue, the tenure of the office must be limited. By 
the Faculty rules the motion could not be passed at 
the meeting at which it was proposed, but must lie 
on the table for fourteen days. At the next meeting 
we hope it may be adopted, and thus inaugurate by 
Mr Bannatyne's Deauship a new era in the annals of 
the Faculty of Procurators of Qlasgow. 

A meeting of the Faculty of Procurators was held In 
the Library of the Faculty Hall, for Uie purpoee of electing 
a Dean in room of the late Mr Morrison. There was a 
good attendance of procurators, aud, on the motion of 
Mr George Bell, Mr John Park Fleming was called ta 
the chair. 

The Clerk, Mr Jambsom, stated that the meeting 
had been <»Ued f or the eleotion of a gentleman to fill tha 
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office of Dean till the anniutl meeting for the election of 
office-bearers, as the Conocil had considered it expedient 
that snch an important office should not continue vacant 
for any length of time. Mr Jameson also stated that a 
copy of the minute which the Faculty had adopted 
rtiative to the decease of their late lamented Dean had 
been transmitted to his family. He had since received a 
note from Sfr James Morrison, who was only prevented 
from being present by having been called away to 
Edinburgh, acknowledging receipt of the minute, and 
expressing the gratification of the famUy thereat. 

DURATION OF TUE DEANSHIP. 

Mr Jambs Roberton, of Messrs Towers, Roberton, 
& Boss, then said — ^Before we proceed to the nomination 
of a Dean, there is a question wnich I should like to bring 
before the meeting— a question in which considerable 
interest is felt by many of the eentlemen present. I 
refer to the question whether, in the election of Dean in 
future, we should proceed in the usual way of electing 
him virtually for life, or whether we ought not to appoint 
him for a limited number of rears, at the expiry of which 
time his tenure of office would cease. According to the 
present rule the Dean is elected in point of form every 
year, but in point of fact he holds office for life. I have 
made particular inquiries on the subject, and I have found 
that since 1781 that course has been deviated from in 
only one instance— that of Mr John Orr, of Barrowfield, 
who was Dean for the long period of 21 vears. 

Mr Jameson, the clerk — Only for eight years. 

Mr Roberton — I cannot take that statement of Mr 
Jameson's as a correction, as I have looked through the 
list and have found the name of Mr Orr every year from 
about 1781 to 1802— for he held office long prior to 
the date of our charter, 1796. I know that I am per- 
fectly correct in stating that at least for fifteen or six- 
teen years Mr Orr held the office of Dean. In 1802— 
two or three years prior to his death— he was removed, 
or in some way or another he ffot quit of the office, and 
in that year Mr Claud Marshiul was appointed his suc- 
cessor. Probably some of that gentleman's contempo- 
raries now present may be able to state his qualifications 
for the office; but, so far as I can ascertain, nis appoint- 
ment was made simply because he happened at the time 
to be the oldest member on the iist of the Faculty. In 
1808 or 1810, the Faculty selected the name of Mr 
James Hill, who was also about one of the oldest mem- 
bers of the period; and in 1816 the very oldest name on 
the list was, on the same principle of mere seniority, the 
one selected to be the head of this large and growing 
body. For bringing this question before the meeting I 
have no apology to nuike. It is not a question which could 
by any poasil^ty have been mooted anterior to the death 
of our late lamented friend Mr Morrison; but the pre- 
sent is believed to be of all others the most fitting period 
for its consideration — ^for, should we come to the deter- 
mination now to deviate from the old rule, and put in 
our Deans for a temporary period, than uo person can 
say, when we turn out our Dean, after he has held office 
for three or five or seven years, that we have done it from 
a spirit of invidiousnees — an argument which is all the 
stronger in the present instance, inasmuch as I believe 
there is but one feeling as to the ffentleman who is to be 
elected to-day. (Applause.) When I had occasion to 
•tart this question among some of my friends, I was met 
with the answer that this was something new — ^an ob- 
jection, however, which, if it could be for a moment 
listened to as an argument, would have applied equallv 
to inductive logic and every kind of improvement, moral, 
social, and scientific, from the beginning of time. It has 
also been said that we ought not to deviate from the 
course followed by the Faculty of Advocates in Edin- 
burgh; but no analog;^ exists between the two cases. 
In tha one oaae, that la the present case, the hiffhest 
}^wvu th9 Faoolty has WooQ&r l« <ha Dmabip, wfiere< 



as in Edinburgh the Dean of the Faeoltj is almost al- 
ways lifted by promotion into a higher position. The 
most noted exception to this is the case of Mr Matthew 
Ross of Candle, who succeeded the celebrated Robert 
Blair in 1808. He was a very learned man, and a great 
fisndalist, but he wanted energy. Unfortunately no 
promotion could lift him, and the result was that in 
1822, when tbe Faculty of Advocates wished to present 
their Dean to the King, they had to elect the Earl of 
Lauderdale for the nonce, his lordship happening to be 
one of the members. I have heard another argument 
proposed to the effect that no man of dignity will oonsent 
to accept the honour only to hold it for a few years. In 
answer to this I would say it is not what the past has 
been, but what the future ought to be, and I look at it 
in this light, that no man of proper feeling — ^be the hon- 
our of longer or shorter duration— ought for a single 
moment to hesitate to accept, and that with feelings of 
the highest pleasure, the honour of being at the head of 
snch a large, and growing, and intellectual body as thia. 
In the course of his^very feeling and proper remarka 
on the day of Mr Morrison's funeral, Mr jBannatyne ad- 
verted to a number of most eminent men who were 
among the contemporaries of the late Dean, and the very 
enumeration of those names struck me at the time as a 
powerful argument in favour of an alteration of the pre- 
sent mle. For, had the proposed rule been in existence 
years ago, then, instead of having had the Deansbip 
comparatively vacant for thirty or forty years, we woold 
have had the very paladins of the Faculty in the chair. 
There was the name of Robert Graharoe — a name that 
would have conferred honour on any chair. In ad- 
herence to the old rule, that name was not acknow- 
ledged; but the honours which you denied to thai 
gentleman were not denied to him elsewhere, for his 
fellow-citisens made him their first Lord Provost after 
the passing of the Reform Bill. There was the name of 
Mr Andrew Mitchell, a man of the highest distinction 
both in the profession and out of it. There was also the 
name of Mr Patrick Murray, a gentleman recognised by all 
his contemporaries as quite the Corypheus of our lawyers 
in the West of Scotland. All these names would have 
reflected the highest honour on the Faculty; but all were 
neglected out of defSsrence to your antiquated nde. 
There was the name, too, of my friend Mr John Park 
Fleming, a gentleman of whom I shall not hesitate to 
say, even in his own presence, that he is an eminent 
feudalist, a distinguished mercantile lawyer, a man of 
great sagacity, a most judicious adviser — a man, more- 
over, every communication with whom tnids to enhance 
and sweeten nrofessional life. That name had not been 
honoured with the Deanship; but, if a different mle had 
prevailed, is there a man present who cannot say that 
long ago the office would have been conferred on A&r 
Fleming; and on none worthier could it have been con- 
ferred. I do not know that I should trespass longer on 
your time; but I cannot close my remaru without ob* 
serving that the feeling of which I am now the expo- 
nent has been growing with the growth and strengthen- 
ing with the strength of the Faculty ; and I am certain 
thai within three or four years it will all but univenidl/ 
prevail. It will not do to tell me that there is one man 
head and shoulders above all the Faculty, and if we had 
not him, there is not another who woidd worthily fill 
this important situation. I csst my eye over the Facnl^ 
roll, and I find six or seven names, every one of wluea 
would confer the highest honour on the Deuiship; and 
when I look at the number of young gentlemen with 
whom I am daily associated, there are manjr who, long 
before the winter of their yeaza has set m, wiU have 
reaped the full harvest of their profieasional fame. Ac- 
tuated by these feelings I request mv brethren of the 
Faoolty to entertain my ptoponu* which is that tJbe Dean 
shaU zmain in offim only !(» ib iiiiiitodp«iod|Mijih»a 
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three to five yeaiB, with this proviso that he shall not be 
eligible until after the lapee of another like period. To 
this proviso I liaye heard the objection taken ^that we 
most make the Dean who retiree eligible for re-election. 
If this is to be the way I would sooner not have brought 
forward my motion at idl, as in such a case there would 
be the same feeling of delicacy, the same recoiling from 
invidiouBness, which under the present principle prevents 
us from proposing a new man every year. I move that 
the rale of this Faculty, with reference to the office of 
Dean, be altered to the effect stated. 

Mr Geokoe Smcth seconded the motion, which, ac- 
ceding to the regulations of the Faculty, is required to 
lie on the table till the next meeting, to be held a fort- 
night hence. 

Mr J. G. Houston agreed with Mr Roberton in 
thinking this a most important question, but could not 
come to the same conclusion as that gentleman had 
arrived at. Many gentlemen present were not prepared 
to go the whole length of Mr Roberton*s observations, 
who might on many points agree with him, and in order 
to bring about a common understanding, he begged to 
move that a committee be appointed to take the matter 
into their full and deliberate consideration, and briog up 
a report on tlie subject at next meeting. 

Mr George Crawfurd seconded the amendment. 

Mr Gkbdie could not sec any use for sending the 
matter to a committee, as the whole information to be 

f>t on the subject was had by every member of the 
acuity. He therefore moved the previous question 
against Mr Houston's amendment. 

Mr George Black seconded Mr Gcbbic's motion. 

Mr Houston^s motion and Mr Gebbie^s amendment 
▼ere then put to the meeting, when the latter was 
declared carried. 

Mr Roberton's motion was accordingly laid on the 
taUe, to oome up for discussion at next meeting. Notice 
of a motion substantially the samo as Mr Roberton^s was 
read from Mr W. Bums, who was unavoidably absent. 

election of dean. 

The Cbairuan then said — ^We met lately to express 
oor estimation for the talents and abilities of the late 
Dean, and we are now met to supply his place with a 
Bncces£or. In looking over the names of that list, I think 
I Bee the name of one who, as a councillor, has paid great 
attention to the business of tlio Faculty, and who, from 
his legal knowledge and general iulelligence, would fill 
the poet with credit and honour. Without saying anv- 
thing further I would propose Mr Andrew Bannatyne for 
the office of Dean. 

Mr George Bell seconded the motion, which was 
agreed to by acclamation. 

Mr Bannatyne, who had, during the previous part 
of the proceedings, been in an adjoining room, was then 
acquainted with his election, and shortly afterwards 
entered the library amid the ai)plausc of the meeting. 
On taking the chair ho said — Gentlemen, in the first 
place I wish to account to you for my abaence from this 
meeting by simply stating that, bciu^ aware that I was 
to be propoEod for the high honour of the Deansbip, I 
thought it upon the whole moix) delicate to leave you 
entirely free to discuss the matter without my being 
present as a restraint on your proceedings. For that 
leaEon I have absented myself, and in that reason I give 
you my apology. (Applause.) The honour you have 
oonfen^ on roc is the lughest which pertains to the pro- 
fession in Glasgow. I feel it sincerely, and from the 
bottom of my heart I thank you for it. ] f it were possible 
throughout a long professional career to have anticipated 
anything which could have formed a stronger stimulus 
to exertion than another, it would have been the idea 
that, some iUuM or anotlicr, I should by your hind and 
onauimous sullragcs have filled tliis chair. I trust that 
in the performance of its duties I will be able to give you 



the satisfaction which our late respected friend did, and 
that upon all occasions you will find me entirely at your 
service. I am told that there has been some discussion 
on a subject of deep interest to the Faculty, and one on 
which, with your permission, I desire to say a word or 
two. There is nothing whatever in which I am more 
sensitive than the idea of retaining office one single 
moment longer than I may hope to possess your confl* 
deuce. More than that, I am alike sensible that, by the 
decay of one^s physical and one's mental powers, oocasionB 
may arise when it would be one*s duty, in my opinion, 
instantly to resign office. If I can trust myself, that 
is a duty which I shall at all times feel imperatively 
prised on me; but, in addition to all that, no doubt 
this is a very fair subject for discussion in this Faculty, 
and one which, I think, deserves your attention, viz., 
whether or not the appointment to the office which I 
now fill should be more frequently than hitherto re« 
ferred to your patronage. 1 am fully alire to that 
being a fair subject for your consideration and discus* 
sion, and I am anxious on the present occasion to state 
to you that whatever discussion may take place or 
decision you may make on that point, shall not call from 
me the slightest displeasure. The motion is fairly tabled 
before my election, and I trust the Faculty will see fit to 
dispose of it as they think most proper. After thus 
thanking you for the great honour you have conferred 
upon me, I trust it will not be considered as trespassing 
too much on your valuable time, if I add a few words on 
what appear to me to be the duties of the office I have 
undertaken, and as to the direction I would desire to 
,give, so far as my influence extends, to the future 
' deliberations and resolutions of the Faculty. Of course, 
without the co-operation of the Council, whose valuable 
assistance I shall constantly stand in need of, and with- 
out the full approbation and concurrence of the members 
of the Faculty, I am powerless. But past experience in 
the subordinate offices of tbe Corporation assures me that 
I may calcidate on your support, not only in all that 
promotes the peculiar interests of the profession, but in 
all that seeks to benefit the public. Undoubtedly, the 
first duty of the person whom you have placed at the 
head of your influential body is to protect your rights and 
privileges, whether corporate or individual. Yovl will, 
therefore, find me always accessible, and ready to devote 
myself to your cause. ' I ti nst I shall be able to do so 
with the calmness, but firmness, which become vour re« 
presontativc. You know roe sufficiently well to be 
aware — indeed, I am satisfied it is to this I owe my pro- 
motion to the office — that I will not attempt to forward 
your interests in any sectional or narrow spirit, but en- 
deavour to take a broad and comprehensive view of what 
is for the dignity and honour, and therefore for the true 
interests of the profession. I shall hold myself bound 
at all times to give advice and information to any of my 
professional brethren, who may think that my longer 
experience in business enables me to be of use to them. 
I address this offer more particularly to the younger 
members of tho Faculty, and to those who are now only 
qualifying themselves by apprenticeship to enter as 
members. I invite them to come to me freely, as it is a 
pleasure to us older men to be of use to those who are 
growing up under our eyes, and who are to fill our 
places in the course of a very few years. Our Widows' 
Fund is already under the fostering care of one of our 
members who is admirably qualified for the task, and 
tho library engages the attention of an intelligent com- 
mittee. I have, however, I confess, a strong desire that 
some plan should be adopted, whereby, so soon as our 
Faculty funds become again flourishing, as will assuredly 
be the case in a few years, the extent of our collection 
of books, espocially in history, bio;,Taphy, and general 
literature, may be greatly enlarged, and the usefulneas 
of this institution increased. It is very Important to 
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pkoe it in the power of the yoong men in oor empW- 
ment to indulge their literary taates, and their desire for 
aelf-improvement. I know I shall hare yonr co-opera- 
tion if ever it shall become necessarj to enforce the 
high standard of profenional honour jand professional 
integrity which has so long characterised our body. 
Our Tocation is one that aflbrds scope for the exercise of 
the virtues of truthfulness, disinterestedness, and hu- 
manity. That there may be in ours, as there are in 
every other profession, a few bad men, who disgrace the 
cloth, I do not deoiy; but I boldly affirm that at no 
former jMeriod of our history, and m no other place in 
Great Britain, could a larger number of strictly honour- 
able and trustworthy men be pointed out than what now 
ornaments the profession in Glasgow. Let it then be at 
all times our endeavour to ntaintain, and if possible to 
elevate, the standard, and thus to earn for ourselves, not 
only our own self-respect, but the ever-increasing oon- 
fld^oe of the community. You will also go along with 
me, I am sure, in expressing a desire that the general 
education, aa well as the professional trainiog of the 
young men who are preparing for our business, should 
from time to time be improved. We some yean afo 
raised the qualification for admission to the Faculty, hy 
requiring attendance on certain additional Universi^ 
courses in the arts and in law, and we established greater 
strictness in the private examinations which immediately 
precede admission. Although aware that this is a subject 
requiring to be handled with much delicacy and caution, 
we cannot shut our eyes to the eflTorts that are making in 
every other branch of the learned professions to secure 
higher attainments in general knowledge, and greater 
proficiency in practical details, than has existed hitherto; 
and I think we must all admit that a farther advance in 
this direction is desirable in our body. In England this 
Bobject occupies much attention, and various kgislative 
measures have been passed, and one is even now depend- 
ing in Parliament, having for their object to raise the 
standard of qualification, and to improve the social status 
of our branch of the leg^ profession. I propose, ere 
long, to request the attention of the Council to this im- 
portant subject. Allow me, in conclasion, to express my 
confidence that this Faculty will always be found ready, 
as heretofore, disinterestedly to support every judicious 
and well-considered measure for improving the laws and 
jadicial institutions of the country. Setting aside mere 
selfish considerations, let us join our fellow-citizens in 
encouragine every measure that may lead to the general 
benefit. iQlow me to hope that, in stating these as the 
principles which I wish to guide our corporate action, 
they are such as meet with your approbation and support. 
I beg again to return you my most hearty tluinks for the 
honour yon have done me. ^Applause.) 
The proceedings then termmatod. 



A Compendium of English and Scotch Law, stat- 
iNa TnsiR DiFTEHKKCKS. By James Patbrson, 
E8<}., M.A., of the Middle Temple, Barrister-at-Law. 
Edinburgh: Adam and Charles Black. 
This laborious work is a meritorious attempt to supply 
a desideratum which has long been felt by the profesaon, 
at least in Scotland. In England, we suspect that it 
will meet with more attention from the law reformer 
than from the ordinary practising lawyer in either of 
the branches of the profession. As Mr Paterson re- 
marks, the law of the one country is still a sealed book 
to the other. But England rather glories in her ignor- 
ance — ^while Scotland has always l^n anxious to learn 
the principles and practice of the law of the sister-coun- 
try, and to supply from the large storehouse of the deci- 
sions of the English judges any deficiencies in her own law. 
^^Englifdi lawyers," Mr Paterson proceeds, *^do not 



profess to know anything of the law of Scotland, and 
seldom, if ever, resort to it either for principles or illua- 
trations. It is often otherwise with Scottish counsel. 
Whenever there is an opening, or the necessities of their 
argument point the way, one or other of the parties 
seldom fails to call in aid details from the ample store- 
house of English law. Yet so ambiguous are found to 
be the responses firom this quarter, that the Soottiih 
Courts generallv refuse to follow into the forbidden 
ground, and end l^ rebuking such curiosity as at onoo 
perplexing and improfltable. 

*^As S(^tland still resolutely asserts her distinct na« 
tionality, and there is no immediate prospect of her re- 
nouncing her native laws, and unlearning the language 
in which the^ are written, the necessity of some key of 
intercommunication between the two mes is apparent 
and has long been felt. The populations are now so in* 
termixed by the complicated ties of relationship, red' 
deuce, and commerce, that there are few who do not 
occasionally suffer inconvenience from finding their l^gal 
rights abruptly dislocated, or shrouded in mystery, by 
simply passmg across the Border. This is peculiarly 
felt by the gndually increasing class of persons, who 
hold property, and maintain bosinesB relati<»is and erta- 
blishments in both countries. Legal advisers in such 
cases are generally as much in the dark as their clients. 
The marked difference of profession^ language has led 
to a settled state of "imperfect qrmpathies*' between 
English and Scotch lawyers; and an interpreter it 
generally required. What is obviously wanted, there- 
fore, is some work which will enable a penon, who haa 
by habit become tolerably familiar with his legal bearinea 
in one country, to ascertain with some precision his lati- 
tude, when occupying an analogous position in the other. 

"The difficulty, however, of producing such a work haa 
hitherto probably prevented its being undertaken. In 
order to do it eflfectnally, one must not only clearly un- 
derstand the phraseology of the two codes, but in phio- 
ing each detail of the one in juxtaposition with the 
corresponding detail of the other, it is necessary to con- 
sider, whether an apparent conflict at one point is not 
neutralised by some peculiarity in another though re- 
mote department, inattention to wluch might only mia- 
lead the inquirer. Ilence, in order to be really useful, 
the work should embrace the entire field of the law in 
its several departments, so that its aggregate provisi<nia 
mav be thoroughlv collated. The magnitude of this 
task, however, and the voluminous proportions which 
would seem to be requisite to work it out, might well 
deter any author from embarking in it." 

In a work of such extensive compass, the careful reader 
can hardly fail to discover many omissions and some 
errors of detail. Where, however, the general result ia 
the production of so valuable and so useful a book, it 
would be an invidious task for us to indulge in any 
minute or captious criticism. We may, however, point out 
to Mr Paterson one important subject which he has almosti 
if not altogether omitted — ^the law' of libel and slander. 

Mr Paterson does not indulge in any comments on the 
superiority, or supposed superiority of the law of the one 
country to that of the other. In abstaining from such 
controversial topics wc think he has acted iudiciouslr. 
But, nevertheless, comparisons will necessarily be made 
by every reader, and we do not hesitate to say that, in 
almost every instance, the result will be a higher appro* 
ciation of the excellencies of the law of Scotland; while, 
in the minor peculiarities of language and phraseology, 
it must be borne in mind that the language of the law of 
Scotland is substantially the same with that of the laws 
of every country of civilised Europe — England alone 
excepted. Any educated man would know what ia 
meant bya condescendence of res noviter veniens ad no* 
titiam. The phrase, a ^^plea darrein continuance," ia 
mere gibberish to every one but an English lawyer. 
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Iir no department of public afiaits has the ame- 
liozating inflaenee of advancing civilisation been^ of 
kte, more conapicnons than in what is generally de- 
loibed as the Law of Evidence — more strictly 
ipeaking^ the rnks afiecting admissibility of wit- 
nnses in judicial investigationsL Confining our 
observations to jScotland; the time, is not fiur distant 
when, to modem eyes, the grounds of exclusion were 
flodi, and so various, that it seems almost iucom- 
prehenslblo how judicial business could be conducted 
at alL A very brief retrospect will soffice to explain 
cur meaning. 

First of all, we had the exclusion of witnesses on 
aeoouit of supposed "want of integrity," which was 
ascertained by a ''conviction," under the verdict of a 
jury, of such crimes as foigeiy, coining, theft, and 
robbery. Formerly, an objection arising from such 
a conviction was ''indelible," or removable only by 
royal pardon or statute — no length of time, or 
amonnt of pumshvent^ could efiG^e the stain. This 
olgectum was modified, some thirty years ago, and 
Lm recently been entirely removed. It proceeded 
upon the fallacy that evidence-bearing was some sort 
of franchise or privilege, on the part of the wit- 
ness^ in place of being, what it truly is, a duty or 
obligation in which third parties have a/ta qm$i' 
Ami, which ought not to be defeated by any mis- 
eondnct on the part of the individual who hap- 
pens to be the depositoxy of the necessary know- 
ledge. The credit to be given to such evidence 
is another matter altogether. Then, in very ancient 
times^tfomm were altogether rejected, in dvil causes. 
As text writers say — " Our Courts of Law pro- 
"ceeded to relax the harshness of more ancient 
"decisions^ first aUowing them to be received as 
" necessary witnesses, in cases of a domestic nature, or 
" where oiber evidence could not, from the nature 
" of the case, be obtained j" and, in process of time, 
fbmales have come to be competent witnesses, in all 
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causes, both dvll and criminal Bui^ the old pre* 
judice still lingers so far as to render it, at least, 
vei7 doubtful whether a woman, no matter what 
may be her character, education, or social position, 
can be an instrumentary witness, to the execution of 
any deed, however trifling, even where no other wit- 
ness can be found. So much for the gentler sex. 
With regard to the lords of the creation, it was at 
one time held, that a man who happened to be 
"extremely poor" — which was defined as not being 
worth £10 Scots— could not be received as a witness 
at all. Servants of the parties to a cause were ^ A i ^ 
excluded, on account of the supposed influence exer- 
cised over them by their masters; and so with yearly 
tenants, as regarded their landlords. Magistrates of 
burghs^ burgesses, rate-payers in a parish, as regarded 
any question aflecting the community«>in short, all 
having any interest, however small, were in like man- 
ner deemed unworthy of credit Pupils— that la 
boys under 14, and girls under 12 years of age— were 
declared unfit to give evidence in civil causes, "aa 
not being supposed to have sufficient understanding 
accurately to apprehend and remember flMsts;'' 
whereas, eveiy one accustomed to judicial proceed- 
ings, now recognises, as a notorioas £Eict, that youths, 
from 10 to 14, are the most truthful, perspicuous, 
and satisfftctory of all witnesses, as to what they may 
have seen and heard. Then, there came the categoiy 
of '^relations," including, father, mother, brotiier, 
sister, son, and daughter, either by consanguinity or 
affinity; undo, aunt, nephew, and niece, by con- 
sanguinity — it being pointed out as worthy of special 
congratulation, that "the exclusion does not extend to 
"uncle or nephew, aunt or niece by qfinity,*' (See 
Taits Law of Evidence; Voce Disqualification of wit- 
nesses from relationship.) 

As if all this were not enough, we had another 
general element of exclusion described as "agen^ 
and partial counsel." Under this flexible phrase, 

H 
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«dTOoat6B and agento engaged in a caoae, derka who 
might have heard, or written^ or read, part of the 
pleadings; any person who had introduced a client 
to an agent, or chanced to be present at a consolta- 
tion, or been kind enough to tender a litigpuit some 
ftiendly advice; any one who might have heard 
another precognoeced, or been stapid enough to re- 
main in court during part of a trial — aU these were 
ezduded. And, finally, we had the '^ultroneous" 
witness^ the man who was simple enon§^ to save 
expense to the parties^ by appearing for examination, 
without being compelled by a summons; and the 
witness who might have been spoken to after 
dtation. 

With all these disqualifications, deliberately re- 
GOgmsed and acted upon, the wonder is that the 
wheels of justice were not entirely stopped What 
lawyer, who has practiaed for, say, 20 years past, can 
Ikil to remember with a lively sense of the ridiculous, 
the stereotyped ''examinations in mitiUalmi" — the 
depositions taken to *'liein reterUis** — the constantly 
recurring judgments upon technical questions, more 
nice and delicate even than those involved in the 
merits of a cause — the admission of witnesses, "eum 
nota^ as it was termed — and, occasionally, the absolute 
forfeiture of just rights arising out of this state of 
the "Law of Evidence) " To the younger members 
of the profession such things must be merely matter 
of tradition. But we assure them we have actually 
known an initial examination, with the view of dis- 
qualifying a witness^ extend over many hours, and 
cover soores of pages of /oo2s0ap— most appropriate 
name for paper devoted to such a service ! We have, 
during a jury trial, and when it became desirable to 
make some inqniiy at a witness in attendance, been 
formally warned by counsel to take the precaution 
of getting the messenger to withdraw the citation 
already given, and cite the witness anew, after the 
conversation! And we have known a jury trial 
suddenly brought to a dose, and an important claim 
absolutdy lost, in consequence of the circumstance 
transpiring, that an incautious or inexperienced derk 
had allowed the pursuer's witnesses to be present 
while he was taking their respective precognitions. 

Such was the condition of the law of evidence not 
many years ago. Qreat changes have recently taken 
place; so mudi so that, as regard dvil causes, the re- 
volution is almost completOi 

First, there was an Act of Parliament, (3 and 4 
Yict, cap. 59) declaring that the presence of a wit- 
ness during any part of a trial should not form a 
ground of disqualification, where it did not appear 
that this had occurred from any improper motive. 
Next came the Statute 15 Yict, cap. 27, by which, 
among other things, it was enacted — ^''That no person 
"adduced as a witness in Scotland, before any Court, 



"shall be exduded from giving evidence by reason of 
" having been convicted o^ or having sniSBred puniab- 
"ment for, crime^ or by reason of agencjf^ or of pcofiM 
**oown»df or by reason of having appeared wUhoult tiiioh 
"tion, or by reason of having been prtoognoio^d sub- 
"sequently to the date of diOfwiC This was, how- 
ever, qualified by the proviso that^ "any person who 
"shall, at the time when he is so adduced, be octM^ 
"Of offeni in the action in which he was so adduced," 
diould not be admissible. The same statute de- 
dared that a person who was merdy a nornxnal partj 
in a cause, without any "substantial interest" in the 
result^ diould be competent as a witness. Then fol- 
lowed the Statute 16 Yict, cap. 24, repealing the ez- 
dunon of an acting agent, and enacting that "it shall 
"be competent to adduce, and examine as a witness^ in 
"any action or proceeding in Scotland, any poariy to 
"such action, or the hxuiband or wtfe of any party, 
"whether he or she shall be individually named in 
"the record or not" This enactment, on the prin« 
dple of the greater induding the lesser, necessarily 
swept away all objections on account of relationship, 
or otherwise. If the hostile parties themsdves 
were to give evidence, there was an end to all re- 
maining objections — unless, in so fur as any such were 
specially saved by the statute. 

This course of legislation was avowedly rested 
upon the ground, that the true prindple applicable 
to all testimony is, not to exclude altogether parties 
who may be liable to objection, but to ded with such 
objection as affecting their credibility. In short, the 
public mind had gradually been brought to entertain 
the important proposition — ^that the object of all 
judidd investigation is, by every available means, to 
arrive <U the truth: The corolUry followed, that it 
was absurd to shut out attainable light for the sake 
of mere technicality. To our couched eyes, the pre- 
mises and condudon seem equally self-evident; but» 
in matters like this, mankind are dow to leant, and 
we must not wonder at the rductance with which 
such changes as we have pointed out are admitted. 

Bold and comprehensive, however, as was the step 
last taken, it hdted even with regard to civil causes. 
Under the old law, with all its narrow limitations 
and tedmicalities, our fathers had found that there 
were circumstances in which these must of neceenty 
be relaxed; and, consequently, in spite of the generd 
rule absolutely exduding aU interested witnesses, and 
especially parties themselves, there was a dass of 
cases in which a pursuer was admitted to give evi- 
dence. We refer to cases of filiation, where, after 
certain grounds of presumption were estaUiahed, the 
mother of a bastard child was admitted to prove the 
paternity. This exception to the generd rule of law 
was obvioudy suggested by the neoeuarily occuU na- 
ture oi the inquiiy. At present, both pursuer and 
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defender are allowed to give evidence, in tlie first in- 
fltanoe, in all snch caaes. Bat, aingolarly enough, 
wlule the LegLaUtore, at the Ba|gB;eBtion of the S<»t- 
tuh law anthoiitieB, was relazing the rales of evidence 
with snch boldness otherwise, there was introduced 
into the statute this remarkable qualification, ''That 
''nothing herein contained shall apply to any action, 
"snit, or proceeding, in Scotland, in conseqaence of 
"adolteijT, or for dissolving any marriage, or for 
"breach of promise of marriage, or any action of de- 
"darator of marriage, patting to silence, legitimacy, 
"or bastardy, or in any action of adherence or sepa- 
"ration." Oar fathers considered the occalt natare 
of an inquiry to be a good reason for relaxing the 
eommon law rule; we are so inconsistent as to make 
the veiy same element a ground for tightening the 
Qidinaiy rule. With regard to this department of 
law, we must undoubtedly follow our English neigh- 
bours, at an early day. But, meantime, the aerial 
anomaly shows the slow progress of correct views in 
such matters. 

Our article ia headed "The Law of Evidence in 
Matters Criminal,'' and it is really to this we wish to 
call present att^tion. Our readers will, however, 
easily see how the general review we have thas taken 
bears apon our speoal subject, when we direct atten- 
tion to the important proviso contained in the last 
mentioned statute, regarding criminal causea The 
statute appears to throw the door wide open in the 
first instance; but goes on to provide that "nothing 
"herein contained shall render any person, or the 
^'huiband or wife of any person, who, in any cri- 
"minal proceeding, is charged with the commission 
"of any indictable offence, or any offence punish- 
"able on summary conviction, compderU to give evi- 
"dence for himself or herself, hia wife, or her husband." 
The law of England is, we believe, alike in this respect 
Now, dealing with this statute as it stands, we might 
put the question, If a party, or the wife or husband 
of a party, may safely and properly be trusted to 
give evidence in a civil suit, involving in its issue-* 
affluence or beggary, the loss of character and reputa- 
tion, or justification from some foul slander, is there 
any reason why they should not be allowed to open 
their mouths with regard to an alleged "offence," the 
pomshment for whidi may be of a comparatively 
trivial nature — a pecuniary penalty, perhaps, of a few 
pounds f But, while we put tlus question as bearing 
upon the minor offences covered by the statute, we 
go fjuther, and boldly put the general question. Is 
there any maintunable reason why the principle 
applied in cml, should not be applied in criminal, in- 
vestigations — and those even of the gravest character 1 
We have again and again put this question to our- 
selves, and, after the most deliberate consideration, 
we must answer in the negative. If, when engaged 
m a civil cause, involving the most serious con- 
aeqnenocs, the trae principle be, to find out tiie truth 
by every available means, and tiierefore to admit any 
penon as a witness who can give evidence, reserving 
to judge of the credibility of tiiat evidence, according 
to the whole circumstances, we can see no reason why 
the same thing should not be done in a criminal in- 
quiiy. Indeed, if there be any room for a distinction, 
fhia must be in favour of criminal caus^ Becaooe^ 



in the first place, with regard to contracts, and other 
grounds for pecuniary dauns, there is generally room 
for preconcerted proo^ whereas anything of the kind 
must be absent in matters criminal; and, in the 
second place, because all crimes must, from the natare 
of things, be more or less occult 

Laying aside, for a moment, the evidence of an 
accused party himself, it may, and often does happen, 
that a husbaoid or vnfe is the person possessed of the 
most direct and important knowledge as to the subject 
of inquiry. In such circumstances, why should the 
husbuid or wife be excluded from giving evidence! 
All that can be said is, that he or she must be 
necessarily biased in ficivour of the accused. No doubt 
this is trae, and would weigh with judge and jury iu 
dealing with the evidence given. But, the Legisla- 
ture, supported by public opinion, having solemnly de- 
clared dat bias, or interest, should not absolutely ez« 
dude a witness, in one set of causes; it lies with 
those who would make a distinction to diow a founda- 
tion, in prindple, for sudi a distinction. That the 
present state of the law produces monstrous results 
has reoentiy been demonstrated by a remarkable case 
in England. 

The Bev. Mr Hatch was a married man, of previ* 
ously irreproadiable character. He wished to eke oat 
his income by taking some young people into hia family, 
for board and tuition. Two girls named Plummer 
became inmates of the house, and almost immediatdy 
after they united in accusing Mr ELatch of criminal con- 
duct tovrards them. In the evidence of the girls it was 
alleged that the prisoner's indecent conduct occurred, 
more or less, in presence of hia wife. Here, then, 
was one means of testing the trath of the whole story. 
But, according to rale, Mrs Hatch could not be 
allowed to give evidence; and so her husband was 
found guilty, and subjected to a severe and ignominious 
sentence. Husband and wife were ruined for life. 
But the law of England permitted a counter diarge of 
peijury to be made against the Misses Plummer. In 
the trial that follow^, Mr Hatch and his wife were 
competent witnesses, and upon their evidence the elder 
of the two girls was found guilty. Mr Hatch has^ of 
course, been pardoned, notwithstanding the verdict of 
the jury findmg him guilty, but who will restore him 
and his wife to thdr station in sodety — ^who can cure 
the wounds under which they have already suffered? 

We are not sure that any remedy would have been 
avulable in Scotland. But, taking this case as it 
stands, no one can fiiil to see that Mr Hatch was 
ultimatdy acquitted of the crime chaiged against 
him by means of /ms wife^e emdenoe, and kie own. And, 
such being the case, was it not monstrous that that 
evidence could not be made available at the original 
trial) Notwithstanding of the pardon by the Grown, 
there at present stand upon the records of the Court 
two verdicts of a jury, one finding Mr Hatch guilty, 
the other finding him not guilty. In the same way 
there stand on the records of the Court two sentences^ 
one awarding severe punishment for a crime, resting 
on the evidence of his accusers, and the other inflict- 
ing punishment upon one of these accusers, on account 
of that veiy evidence. Bach are the consequences 
that always result from any serioui^ departure froB\ 
sound prindple. 
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After the case of Phunmer and Hatch, the kw ez- 
doding the evidence of a wife and hn^Nuid cannot 
possibly stand. Bat we contend that the change 
must go farther. Even accased parties themseiTes 
must be allowed to give evidence, if so disposed. 
Why should it be otherwise) One man is aocu$ed of a 
crime. Another who has been convioled of a more seri- 
ous crime, it may be, is allowed to give evidence against 
Mm; but he is not allowed to open his mouth as a 
witness on oath, although the law and common sense 
combine in saying he must be considered innocent until 
found guilty. Is not this an anomaly) It may be that 
the question is one, substantially, between the accused 
and the witness, as in the case of Mr Hatch, and in 
many cases of assault If the law, or the administra- 
tors of the law, have so far given the one an advan- 
tage over the other, as to make him the accuser and 
witness, why should this shut the mouth of the accnsedl 
Why must their technical positions be reversed, by 
some hocus poctu, as in the case of Hatch, before a 
full investig^on can be made. Apropos of this, we 
may remind our readers of the case of Francis Pater- 
son, which lately caused so mudi interest in Qlasgow. 
Paterson, a gentleman of hitherto unimpeached re- 
putation, was accused of an indecent assault upon a 
married womaa At the trial, his accuser, and some 
accomplices, gave evidence upon which he ran the 
imminent risk of being convicted, and thereby ruined. 
He of course was not admissible as a vritness; but 
providentially, some third parties were found to give 
evidence that led to an acquittal. The tables being 
turned, Mr Paterson gave evidence, in the Court of 
Justiciary, upon which, chiefly, his accusers were 
convicted of the crimes of conspiracy and perjury, the 
punishment for which they arc now undeigoing 
Would it not have been most desirable that Mr 
Paterson should have been deliberately examined, 
and given his version of the occurrences, under the 
original trial? 

This leads us to conclude with a remark or two 
upon the relative system of "Judicial Declarations" 
taken from persons accused of crimes, in Scotland. 

Such declarations must be taken for one or other 
of two purposes. They are intended, either for the 
purpose of enabling the public prosecutor to form 
some opinion as to the probable guilt of the accused, 
and to trace other necessary evidence; or, for the 
purpose of being used as proof at the trial In 
so &r as the former purpose is concerned, we con- 
fidently affirm that such declarations should remain 
in the private repositories of the Lord Advocate 
or fiscal; and, as regards the second purpose, we 
with equal confidence maintain that they are a relic 
of barbarism which should be at once swept into 
oblivion. The fundamental principle of our trial by 
Jury is, that the evidence upon which a verdict is to 
proceed must be exhibited in open court, subject to 
the tests of publicity and cross-examination. But how 
does a '' prisoner's declaration" come within such a 
principle) In place of being made publicly, it is 
extracted from him in the privacy of the Fiscal's 
office. Instead of being the result of examination, 
in any proper sense, the prisoner has not the benefit 
of the presence, or advice of a local agent| much less 
^counsel 



That declaration, or so much of it as the Fiscal 
chooses to write down, being once subscribed by the 
magistrate, and by the prisoner, if he can write, is 
produced and read by the Clerk of Court, without 
the slightest opportunity of explanation or elucida- 
tion. It may be a distorted or partial edition of the 
truth, requiring such explanation to make it teU in 
favour of the prisoner's innocence. It may be a 
mere tissue of &lsehood, calculated to create doubts 
and difficulties. In either case, an open examination, 
with reference to the other elements of the trial, 
would probably dear away all mystery. But no; 
it is read, and whether it goes, improperly, to pre- 
judice an innocent man, or to mystify a jury, nothing 
more can be said. Kow, we venture to say this is 
inconsistent with the principles of our jurisprudence. 
If a man is to be judged by his own evidence, that 
evidence should be given fully, openly, and with re- 
ference to the whole proof upon which he is sought 
to be inculpated, and not obtained privately, inqnisi- 
torially, and partially. 

At first sight, some may think that, to allow a per- 
son accused to give evidence on his own behalf would 
affi>rd him an undue advantaga But we feel quite 
confident it would not be sa No guilty person will 
ever succeed, under the test of open cross-examina- 
tion, in concealing the real facts of a case. The op- 
portunity can only be available to the innocent 

It may also be argued that such a state of the law 
would open the door to the commission of penury. 
And no doubt cases of this kind would occur, as they 
do in civil causes^ where the parties themselves give 
evidence: But, the object being to reconcile £ur-play 
towards accused persons, with the attainment of truth, 
we put it to our professional brethren, whether the 
amended law, as regards civil trials, has not^ upon 
the whole, largely tended to the discovery of the 
real state of facts; and, if this be so, we see no reason 
to doubt that the same result would follow in 
criminal causes. The innocent might show their 
innocence. The guilty would avoid examination alto- 
gether; or, they would give evidence to their own 
condemnation. 

To us this appears to be a subject worthy of the 
serious consideration of the profieasion. We cannot 
flatter ourselves that, in these brief remarks^ we have 
done it justice, but trust that what we have said maj 
lead to some filler and more conclusive discussion. 



BILL TO AMEND THE LAW OF SCOTLAND 
IN REGARD TO THE RELATION OF HUS- 
BAND AND WIFE. 

Tms is the title of a Bill which has been introduced 
by the Lord Advocate. The expediency of amending 
the law regulating the rights and remedies of mar- 
ried persons will be readily admitted; and the pro- 
visions of this Bill will, if passed into law, remove 
many most obvious grievances which necessarily arise 
from the present state of the law. 

By the Ist section it is provided that a wife de- 
serted by her husband may apply by petition to the 
Lord Ordinary, who, if answers are lodged, upon 
proof of the desertion without reasonaUe cause,- 
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if no aiiBwen are lodged, de p2a«u>,—- ehall have power 
to pronounce an Interlocutor giYing to the wife pro- 
tectiony tiie eflfect of which ahall be (sect 3) that all 
property acquired, or which maj thereafter be aeqoiied 
hj the wife, shall belong to her as if she were onmar- 
ried. It is provided (sect 4), that during the continn- 
ance of the order, the wife shall be capable of suing 
and being sued, that she may dispose of the property so 
acquired as her own, and as £f the /u< mariti and 
husband's right of administration had been excluded; 
and that should she die intestate, such property shall 
pass to her representatives in like manner as if her 
husband had been then dead. By section 5, Uie 
Older of protection is to continue operative until the 
wife shall again cohabit with her husband, or until 
the Lord Or£nary shall be satisfied, upon a petition by 
the husbondi that he is willing to cease from his 
desertion, and in the hitter case the Lord Ordinary 
may require the husband to find security that he will 
cohabit with his wife. 

The succeeding sections (6 and 7) substitute for 
the Process of Separation a mentd dL thoro^ an action 
of judicial separation; and where a decree in such 
an action is obtained at the instance of a wife, all 
property which she may acquire is to be held by her 
ezdnsive of the/us ntanH and right of administra- 
tion,-— is to be at her disposa], — and is, should idie 
£e intestate, to pass to her heirs and representa- 
tives as if her husband had been then dead. In the 
event of the spouses again cohabiting, tibe property 
to which the wife is then entitled is to remain in the 
same position as during the separation, subject, how- 
ever, to any agreement in writing which may be made 
between the spouses. 

By sections 8, 9, 11, 12, 17, and 18, actions of di- 
voroe e vmaUo matrimonii, whether on the ground of 
adultery or of desertion, are regulated. In the latter, 
the procedure is greatly simplified, it being provided 
that it shall be no longer necessary as preliminaries 
to such an action to institute an action of adherence, 
nor to charge the defender to adhere, i^or to denounce 
the defender, nor to make any application to the 
Church Courts. Wilful desertion during four years 
makes the action competent without any preliminary 
procesSb In eveiy action for divorce^ on the ground 
cf adultery, at the instance of the husband, it is pro- 
vided that he shall cite as a co-defender, along with 
the wife, the person, if he is known, with whom she 
is alleged to have committed adultery, and that such 
oo-defender may be found liable for the whole ex- 
penses of process — ^it being in the power of the Court 
to dismiss such action, as against the co-defender, if 
luch a course should appear conducive to the justice 
of the case. By section 11, it is provided that^ in 
every consLstorial action, the summons shall be served 
on the defender personally, ''when he is not resident 
m Scotland," Qt should be when he or site is not 
naident in Scotland,) when it can b^ shown that the 
il efen der cannot be found. In such case edictal cita- 
tion may be resorted to; but where this is adopted, 
the children of the marriage, if any, and one or more 
of the next of kin of the defender, resident in the 
United Kingdom, must be called, and may appear to 
defend the action. Actions of divorce are declared 
to be competent only (1) where the defender baa his 



or her domicile in Scotland; (2) where the adultery, 
if that be the ground of action, has been committed 
in Scotland, and the defender has been personally dted 
in Scotland; and (3) where the desertion, if tiiat be 
the ground of action, has taken place when the pur- 
suer had a domicile in Scotland, according to which, 
the succession to moveable estate would be regulated 
in case of intestacy, and such domicOe is retained 
when the action is raised. It is also provided that 
the Lord Advocate may appear in any action of de- 
clarator of nullity of marriage or of divorce, and that, 
where he does not appear, the Court may order the 
case to be laid before him. The 18th section pror 
vides that a decree of divorce, pronounced in terms 
of the Act, ahall be valid in all parts of her Migesty's 
dominions. 

By the 16th section, a husband, or any one claim- 
ing in his right, is not to be entitled to claim any 
property to which his wife succeeds, or which she 
acquires by donation, or bequest, or any other means 
thui by the exerdse of her own industry, except on 
condition of making a reasonable provision therefrom 
for her support, if such a provision be demanded. 

The 13th and 14th sections of the Bill extend the 
wife's right of terce over subjects held burgage, and 
provide that the husband shall be entitled to his 
courtesy, although no living child has been bom of 
the marriage. 

Such is a rapid analysis of the provisions of this 
BilL The protection proposed to be afforded to 
a married woman is loudly called for; and all 
that we should desiderate in addition to the pro- 
visions of the Bill designed to accomplish this is — 
that greater facilities i^ould be given for applying 
theoL There seems no reason for confining the power 
of granting an order of protection to ^e Court of 
SeiBion. The Sheriff has jurisdiction in cases which 
involve questions more cQfilcult than ever can be 
raised under the simple issue whether a wife has been 
deserted by her husband. Under the Poor Law Act 
he has the question to try every day. We can there- 
fore conceive of no answer to the proposal to give 
power to the Sheriff to entertain and dispose of ap- 
plications for an order of protection. Witii reference 
to this question of jurisdiction, the present would 
be a suitable opportunity for extending the power of 
the County Courts in actions of aliment at the 
instance of a wife against her husband. These 
Courts can only give a decree for interim aliment 
Virtually this is in most cases a merely nominal 
limitation, as in very few cases any resort is had to 
a higher Court. Better at once, therefore, to pro- 
vide that the Sheriff shall have power to try and 
determine such cases. 



THE DKAN8HIP OV THE VACULTT OF FHOCUBAtOBfl Of 

OLASOOW. 

Tea ouestion of the Deanship has at last been settled, 
and Mr Bannatyne and his successors, instead of being 
incumbents cut vUam^ will require to demit office on the 
expiration of a limited period, The majority by which 
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ibis alteration waa effected was not lo large aa we had | 
anticipated, or ooold hare wiahed. If the meeting had 
been a fall one — aa it onght to hare been— at leaat two- 
thirds would have declared in &Y0xir of the change. 
But be this as it maj, there can be no doubt that a Tery 
few years would have sufficed to bring about the desired 
roBult, for the opposition was supported principally by 
the older members; while, with a few exertions, the 
younger men were to be found in the ranks of the move- 
ment partr. 

It would be out of place to go over the raiioos 
arguments for and against the change. Yet we cannot 
omit a few words on one of the points adverted to by 
Mr Mitchell— HQf whose speech on the occasion it is no 
more than justice to say, tiiat it was characterised both 
by abilitr and by ezoeUent feeling. Mr Mitchell ex- 
pressed his fears that in future we election of Dean 
would be attended by canvassing and contest. Now, 
we are very far from anticipating such a result, and we 
say so because, in common with Mr MitcheU, we have 
the ftillest confidence in the growing intelligenoe and 
dignity of the Faculty. But even if we could anticipate 
such a result, we should not be disposed to view it with 
alarm. The sseat Universities of the South have keen 
contests for weir Chancellors, but these contests almost 
invariably terminate in the return of men whoeeprindpal 
distinction is that of senius and worth. Our own 
University, prior to the days of canvassing and contest, 
selected its ftectors from men unknown beyond its own 
walls; but from the day that canvassing and contest 
commenced, its Rectors, with few exceptions, have been 
men of more than European fkme. The reason is ob- 
vious. In no intellectual community, and such we take 
the Faculty of Procurators to be, can canvassing be 
successfully prosecuted, or partisanship successfully dis- 
played, on behalf of second-rate men. Of those m the 
foremost rank it will invariably happen either that one 
is facile princeps^ or that there are several ec^ually dis- 
tinguished. In the one case pre-eminence will prevent 
or will silence opposition; in the other, it can be of no 
great oonsequence which of the equals is selected. 
Should equtSity of distinction occur, seniority of years 
or of admission will probably determine the question, 
and of the claims of the unsuccessful competitors it will 
be said that they have not been rejected, but merely de- 
laved. We are not at all apprehensive that any member 
will so &r forget himself as to state his own claims, 
whatever they may be. If the claims advanced are 
those of a man of eminence, their statement, so Dar from 
dobff harm, will be a tribute or a compliment to the 
worth of the party named. If they are those of a second- 
rate person, tne^ will be r^ected at once, and in a manner 
sufficiently significant to prevent the recurrence of simi- 
Iw rashness. 

One word more. The motion might have been 
worded to the effect that no man who had held office 
for five consecutive years ^ould be re-eligible until 
after the lapse of other five years. No doubt this would 
have preserved the tiieory of annual election. But the 
question remains. Was we theory worth preserving? 
£xperienoe answers no. 



Thi MiETmo. — ^A meetane of the members of the Faculty 
of Proooxmton was held on the 18th alt., in the Proooraton' 
Hall— Andrew Bannatyne, Esq., Dean of the Faculty, in the 
ohair. 

After the despatch of some formal buainess, 

Mr BOBXBTOK moved the resolution of which he had siven 
notice, that the Dean be elected for five yean, and that he be 
not rcheligible for five yean after his term of office expires. 

Mr SiOTH seconded the motion. 

Mr Jamss MiTCHiLL rose with pleasure, but under a sense 
of respontibility, to propose an amendment to the motion 
whiohhad been made by his fiiend Mr Boberton. to the efibct 
that it be not adopted, and that the existing rule becmtiiMie^ 



He had felt the fmoe of the eloqiwnoe of Mr Boberton In 
introducing the motion; but all the reaaonB sisiigned by him 
weresoflh as were penonal to the memben of the Faoalty,and 
did not appl^ to the benefit of the Faoul^ itself. Ihey weve 
not here as mdividoals to promote their own position, but as 
memben of a oorporatioa to ^iromote its advantage, influanre, 
or. This was the prinoiplB which ■hoold guide them 



and honour. 

in considering the present question, and to that principle he 
appealed as an answer to the observations by whii^ the 
motion was supported. But not only was there a fidlore in 
theee observatums, considered as ai^^uments, but tiiere were 
strong reasons on the other tide for maintaining the pennaneafly 
of the appointment It was remarkable that so few instances 
of inemoency ooold be pointed out during the long course of 
the past incumbendfls; and it was eqosUy remarkable, if it 
had escaped the aonte mover of the change, that by it the power 
at present resident in the Faculty to meet sodi cases would 
be narrowed, and the erieting remedy restrained, so that an 
ineffldeat incumbent could not^ as at present, be removed any 
year, but must be continued for the remainder of the period of 
appointment^ which might extend from one year to four 
He was aware that the acting upon this jpoi 
of great deUoaoy, and to be exerdsed with great discretion. 
Long distant be the day when we shall forget our sympathies 
as men in the execdse of our public rigfate, but the time oaay 
come in whidi we must have the courage to be true to our- 
sdves and to the interests of the corporraon. Any dtffionUy 
in doing so is as nothing, compared with the iniory which 
would M inflicted by the office being the subject of a periodi- 
cal appointment. Such a state of things could not fiul to give 
rise to partisandiip, canvasting, and contest, and to break up 
into sections those whom it is so important to be preeerved in 
harmonious cooperation. The growing intelligenoe, and in- 
creasing spirit <^ confidence and oourttBsy whuh have been 
pervadmg the Faculty, and which have so much tended to the 
poUio service, as well as enhanced the pleasure of oursdves hx 
our profbseional dntiee^ would all be diedced, and, breslring 
down into parties, would be to reverse the course of our pro- 
gresB for many yean past^ and introduce diridon and separa- 
tion unknown in past appdntments, whidi, he bdieved, had 
UBually been made ananimoudy. The change propoeed would 
also impair the usefnlnem and influence of the Dean. His 
duties were very various and fai^y important^ and he had to 
become aoqoainted with them, and to acquire halnts as watt 
as power for diecharging them by experience. They were not 
those of a political or merdy social office^ th^ were these of 
the head of a literary and profesdonal histitution. They 
induded an oversight of profesdonal education, whidi had 
perhaps been too much overlooked, and whidi he waa auifee 
sure would reodve the attention of the present Dean, iniose 
enlightened views for promotinff that education, and exodlent 
oouneds for the government of their practice in the address 
which he gave to the Juridicsl Sodety, could not be f oego tte n 
^ the younger memben of the Facolty — the standing of this 
f acuity in connection with the Univerdty — the overlooking 
of the funds and the application of them to the increase of the 
library and other purposes of our common advantage — ^the 
maintenance of our status and rights in rdation to the Shetiflh 
and other authorities — the oonddaration of disnges in tiie 
statute law, now so cnmmon, and requiring refinenoe to hiDs 
that had misesrried, as well as to Acts which had passed— 4ie 
representing of oar views and opinions in Bdinbnigfa, and it 
might also happen in London, as weQ as on those dvic sttd 
other public occasions in which we were called to take part — 
all these required a sjsteuuUic attention, and were of audi a 
permanent charaeter as to require a constant and prt^gresdve 
adaptation for their proper and honourable disdiarge. But he 
had mainly to insist on the fac^ and this he reckoned the oon- 
dudve aiffument manst the motion, that^ fay snnkinff to 
difibse the nonoor oftbe office, they diminish iti value and iti 
influence. As a general rule, such ofiloes were undetstood to 
be for life. He md not insait upon the case of the Fsoalty 
of Writers to the Signet^ because there was a specialty in that 
life wpointment^ but he need only point to the role in the 
Faoui^ of Advocates, and he nidii add the case of the Pria- 
dpal of the Univenities; and unm a higher or a better were 
ibund, he moved that the FaouUy dioold fdlow these pre< 
cedsnti, and adhere to the rule which had worked BO we^ and 
been productive of so mudi advantsge to the Faculty itsdt 

Mr HoTTSTOV seconded the amendment and oontmed ti^ 
bv the diartftT the eliwtfftn was an *^*«««^^ onsk 
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Ifir BoBiRiOH olfand * few nmaiks in xeply. He wm 
quite Awue that^ under the ezisting ralei it wm perfeettj 
vidiin the power of the Faenlty, »t l£e end of % yeer, to pat 
In n new Denn. Bat the diiBoalty wm thii: Would any one 
p«lbnn the inTidious task of proponng the changet He 
would aanune that an inoumbent had not beoome oonozioui 
Id the Faoolty, but that adTanoing yean had incapacitated 
him for perfotmanoe of the datiee of hie office. In aueh a 
eaae^ woald any one of the memben of thii bochr be lo inde* 
oant aa to more that the aged and reepeotable i)ean ahould 
setiret Iheramoor that luoh a thing had merely been mooted 
would reach the inoamk>ent» however remote Ua retreat might 
be^ andf by precipitating hie iUnem, mic^t alao predpitatehii 
death. A would not teUeve that any one wouU inake iuch 
a motion. It had been mid that under the rule now pro p oeed 
the Dean in office, at the end of any giTen period, mighty afker 
ally be the beet man. That, no doabt» was a diffiovdty; but, 
however great it might be, its greatneee was as nothing oom- 
pexed witii that which attended or might exist under the pre- 
sent rule. It would be hard, no doubt^ to refuse to xe-«eot 
your best man, bat» under the present system yoo might have 
a man in for many yean who lor a great portion of the period 
would be keeping out better men than nimsdf . Beferenoe 
had been made agsin to the Facultr of AdTooates. At Isst 
miwting he had pointed out that there was no analogy be- 
tween the two cases. He would now refer to one of the most 
dislingmshed bus in Europe, and, therelbre^ in the world — 
the bar of IVanoe. For centuries the Dean of that bar had 
held the office onW for two Teen, and many of the greatest 
names in Vnaoe had held the office. Throughoat the worst 
period of the French Berolation — before the Directory had 
sunk in the Consulate, and the Consulate in the Bmpinh— the 
hmliirs of the French bar, the men who in succession held the 
office of Batonnier, were the neatest names in France; and 
Ae pressnt leadnrw were ever ue foremost men in defimding 
Ae ^Mrties of the press and of their country. 

Ihe Dbav said tukt it was quite pcssiblB that a Dean might 
held office too long, but whether tn^ would provide against 
thal^ or trust to the power of the Faculty to remedy the evU, 
was aausstionfor tiie FaculW to determme. His own desire 
would oe not to hold office for a single moment longer than 
he could bold it with satisfaction. 

Hie motion and Mn^mimamt were then pat» when 81 mem- 
ben Toted Hot the motion and 26 for the amendmenti 
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BbODTIGV of THl NXW DXAH BT THX SaMKim. — 

pabiio recepticn by the Sherifib of the newly-elected 

A of the Faculty of Procuraton — ^Andrew Banna^ne^ 

Biq.— 4ook place on the 28th ultimo, in the Court Uall, 
County Buildings, Wilson Street^ which was crowded by the 
memben of the Faculty and other gentlemen. There were 
present on the bench — Sir Archibald Alison, Bart., with 
aiflriib Bell, Sbnith, and Sttathem. Immediately after the 
Sheriib were seated, the Desn and Council of the Faculty 
entered the hall amid applause^ and took their places inside 
the bar. 

Sir Abchibald AuflOK said — Gentlemen of the CounoQ 
and Faou^, when from this place it was my painful duty to 
snaoonoe tne death of the late respected Dean, I expressed 
the hope that in lus successor would be found one who would 
unite idl the talent, eneigy, and public sprit by which the 
late KffUf^W gentleman was diiitingnishen, with those other 
iToalities which are essential to the dischaige of pubfic duty in 
tiieae particnlar times. I need hardly say what gentleman I 
had in my eye when I made these observations, and I rejoice 
to find that the gentleman who I thought would be a fit person 
has been chosen, and that my opinion has thus been confinned 
by the hi|^y leqiectaUe body befora me. I amhappy to say 
(addressing uie Dean) that you have been elected to fiU, for a 
period of fkTB years, the exalted position of Dean of the Faculty 
of Proc ur aton in Glasgow. I think there is no sitoation m 
Scotland which unites in one person a distinction so great and 
duties so important. In consequence of Edinburgh having 
been the oii^nal seat of justice and legal learning, the pro- 
fonsinn of law in that city has long been divided into two 
branches — ^the bar, and uie gentlemen who attend to con- 
sultations and conveyancing. In Glawow that division has 
not yet taken place;, and tlw two brandbes are united in one 
professicn— that of the Faculty of Procurators, and I may 
silely wy tbat there 10 no oorpontian in 8cotiand| and few in 



Great Britain, the memben of whidi are totrusted with dotlai 
of such magnitude and importance. As matten now stand, 
one-half of the judicial court businen of Scotland, and more 
than one-half of the couTeyance and management of estatss, is 
conducted by the Procuraton of Glasgow ; and, when I state 
this, I say enough to show the importance of that body to the 
head of which you are now ezslted. I am ffiaid to state that 
this learned boay has stood the test so well, and that> plaoed 
as it is in the midst of the g re ates t oommeroisl and speculative 
city of Scotland, the profearion of law has not beeoi marked 
by anr of those disoeditable foilures wMoh have elsewhere 
maread such disaster among the conmiunity, and sown suoh 
mstrust in the minds of the puUia This ciroumstaiioe 
is not only prsiseworthy, but is also characteristic of the 
prudence, good conduct, and lM;al ability of the gentlemen of 
the Faculty of Procuraton of Glasgow. I must also say of 
that departeient who an mora particulariy brought into con- 
tact with myssl^ that no body have, in so short a time^ 
been so severely tried as they have been during the period 
I have had the honour to rit in this Court — ^now a quarter 
of a century. The Court has changed its chanoter firom 
being a loosl to, I might say, a metropoiitatt Court, and has 
kept pace witii the g r e a ti y increasing requirements of the 
OQDuneroial oommunity of which tlds city is the head; and 
the Faculty have been tried in the most seven of all ways, 
by having the mode of procedon entirely altered, and what 
was fonneriy done by vmtten pleadings now done ahncet 
altogether orslly. men I say that the Fsculty has stood 
that tes^ I say enough to show the ability, judgment, and 
prudenoe of all the gentlemen who compoee it. I think it 
is singularly fortunate for the administntion of jostioe in 
Ghy^w, as well as for the interests of the Faculty, that the 
choice has fallen on a gentleman of your acquirements and 
station in society. TSe preeent age is, par eaxdlmice, an 
age of prog r en , in which the greateet desire is felt, in every 
pofession, for the intelleotual cultivation of the vounff and 
unprovement of erery sort^ more partioolarly in me aomini* 
stration of law. You an weU aware how anzioas a feeUng 
is diffiised amon^ all profeisions in sodety respecting the pre* 
liminary education of youns men destined for the lesmed 
professions, and how sesrchmg a test is apphed to all thoae 
who an deeirous of entering the law in this dty, and, in fool^ 
in every other profession. I am not sure that the preeent 
syrtom of subjecting all young men to such a searchmg and 
competitive eTamination is one well adapted to the end in 
view, for I faar it may often happen that men of great talent 
cannot answer at once the questions that an put-attheee 
examinations, who would, notwithstanding, beoome eminent 
in the legal profeaaon; whereas, there are othen who answer 
readily, but who an by no means weU qualified. In one 
thing we must all agree, that then is a univenal and, I think, 
well-founded fooling, that those who embrace the prolesrion 
of the law should have not onlv a eenenl, but a meet 
thorough knowledge of clswsical learning. I need hardly 
say that a knowleqpe of Latin is perfectiy indiq[>ensable, for 
we all know that the maxims of Boman law an in trm" 
body's mouth, in every daVs practice, and that it is almost the 
mother tongue of the lepfal profession. I would add, also, that 
the habit offfeneralisation, and of drawing genenl conclusions, 
firom particuur instances— which is the ^<Mt characteristic of 



philosophic minds — ^is one not len valuable in, than it is pe> 
colisriy necessary to, the legal profession. If we look at tiie 



great lawyen who have distinguished our own or a former 
age — ^President Blair, Lord Moncrieff, Lord Ccrehouse, and 
other great judges— we will see that a great characteristic of 
their minds was not so much a fiuniliar acquaintance with the 
details of practice as a philceophic turn of mind acquired by 
eariy education, which enabled them to deduce general prin- 
ciples on the one hand, and on the other to apply, in particular 
cases, the general principles of former ages, deduced from simi- 
lar questions. I must say, so fitr as I uve seen, that that ob- 
servation is eminentiy applicable to law; for althou^ I have 
often been at fiiult in adopting the prooedun in &otdi and 
English oourts, I never saw a case which I could not resolve by 
some of the maxims of the Boman law, and in tins view I 
am confirmed by the opinion expressed by Lord Corehonse. 
I rejoice, therefore, that the chcdoe of the Faculty has fiiUen 
on a gentleman to be their Dean, who is well known for hii 
tiunouffh acquaintance with all the branches of l^gal soienceu 
and who also holds the situation of one of the educational 
oonunitteo entrusted witii the administmtion of tiw Uaiyw* 
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rity of Qhagow. I liail tiiii m m moii bappj oiimi|. 
b no g«aU«mMi ftt the bar, and peKluipt in Hwtland, who hM 
bftd w miioli enMrioBoa in PaiUiuBienteiy bnrinii, «id in the 
pff«Iwr«fcioin of tooM importMit deedi on which tho wel&n Mid 
ha^anoH of ao many doMod— doadt whioh ambraoa the 
teumr of |«mwftj r from toa dead to tiia fifing^ and from tfaa 
liTing to tfia lining. Much haa bean dona within tha last aavan 
yaan to raoder bettor tha fonna of prooaoi in Iftwtmta in thia 
VBipaot It ia ft mattar of tha highaat impottaaoa^ oapadalhr 
to ft oommflKoiftl oommoniif, that tha prapaifttian of daaw 
dionld be at onoa aaeora, ttbmip, and aatufiMtoiy, and in thftt 
dapartmant— tha prapantion oiP daada and oonTajaadag— ^ 
moflh yet nmaina to be dooei, and impvoremaatB oflbotuaQy 
i^ppliad there. There are two obTiooa unproTamanto iHuflhl 
would throw out for your oooaidflraition. Aie one ia to tranafbr 
bondi^ haritaUa or pvaooft], idian oooe they are properly diftwn 
np^ hj merely andoraing on the baek of the deed the name of 
the diaponee^ and the otbw ia to r^giater thia ondoraaiion in ft 
ngiater to be kept lor the porpoae. I do not pretand to aay 
thare win be ohangea of thia kind, hot ohangea of thia aort will, 
era long, be called for, and it would be ft gmoefol and proper 
thing in thia Faculty, ftnd in youiaelf aa itahead, to oo<«erafta 
with the Lord Advooate in mftttera of thia daaoHption. IhftTe 
only to oongrfttukte the learned Faculty whom I hftve the 
lumour to addieaa— and my brethien on the bench, I know, 
ooinoide with me in oongratulftting you — thftt your ohoioe haa 
fiUlan npon ft gentleman of auch eminent abilitieB, greet eoqwri- 
enoe^ and high character; and I hope you will permit me^ in 
oonoluaioB, alter hft^ing aaid ao much on jpubho mattered to 
rder to one mfttter perannal to ouradTOi. It ia now nearly 90 
yean rinoe two boya came to GhwHow, ettended College^ and 
thare formed an ftoquaintanoe whitm ripened into ft friendihip, 
which continued unftbftted till the Uteat hour of lifo. Botti 
of them roae to eminence. I need hardly aay who theee boya 
were one waa your unole^ ftnd the other waa my fiither. I 
tUnk it ia remaAable thftt» after the li^pae of neanfjr ft century, 
■uoh ft ftiandahip ahould be teanafened to another generation; 
and if tiie aplrita of the Jnat are permitted to look down on the 
affidra of tlua aublunary world, parhepa theee two apliita mey 
reoardLnot without afttia&otion, the prooeedinga of thia dfty. 

MI Sheriff Bbll laid — Mr I)ean end G«nilemen,-^I need 
notaay how cordially I concur in aU thftt haa been ao well 
aaid by Sir Axchibald Aliaon, aa Preddent of thia Court. I 
would oonaider it altogether unneceamry to ftdd ft aLugle word 
more were it not thftt the dotiei whioh derdlTe on the Sheriff* 
Subatitute^ and whioh we are in the daily performance of, 
dB£hr in 'aome reapeota from thoae to which Sir Aidubald de^ 
Totea ao mudi time and ftttention, and bring ua, periiMa, into 
atiU more oonatant peraonal interoouiae wim the memoera of 
the legal profeaeion. We heve not odW the taak impoaed 
upon ua ofaupeiintendin^ the progreei of all dTil oanaea, in 
au their atagea, from thev fiiat odling till we pronounce our 
Judgment on the merita, but we apend many houxa daily ftt 
dieta for the examinfttion of witneaaea, where we ouraelTei 
write down the whole efidenoe add u ced in the numeroua 
nlniMimi of Utintion, in whioh proof is neceamry. On thoae 
occaaiona, and in going through all theae detaili, it is impoa- 
aible to aay how much dependa for e mitigfttion of lebour on 
the intelligenoe, acouraqy, and gentlemanly demeanour of the 
praotitionerB who appear for their reapectiTe dienta. Whrnt* 
erer mey be the footi aa regarda other Oourta, we all know 
thftt thore ia no falling off of boaineai here, but» on the con* 
trary, thftt it ia annually inoreaaing, both in quantity and 
quality. There are not fower, on an ftverage, thmi thirty new 
oaaea brought into thia Court erery week, uid the pfttrim<mial 
^tereati involved in theae amount to thouaanda of poonda. 
WitUn the laat few weeka, I heve myaelf given judgment in 
caaaa in which the aom total involved waa not under £10,000, 
and I do not doubt thftt my ooUeaguaa are eble to afty the 
aame thing. We heve here, therefore, every acope for the 
practice of tfaii profeaeion in ita higbeet grade, and it ia moat 
fitting thftt the bar of tlua dty ahould kiMw and maintain ita 
own potttion, and ahould heve et ita head ft gentleman of ao 
high ft diaracter, and anoh legal attainmenta aa ita preaent 
Dean. The time ia pregnent with ohangea, improvementa, 
and amalgamfttiona in Iftw. The tendency of all l^gidfttion is 
to inoreaae the juriadiction of our local oourta, and to place 
them on auch a footing, thftt the aurrounding community may 
hftve confidence in tlndr deddona, and be aaved the neoea- 
aity of goinff far off for juatioe. It ia evident, however, thftt 
thira ia atiu oonaLdanhio room for improvement both in our 
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and in the eonatitution of the Oourta tfaan- 



Jn the diaohftrge of our oriminftl, ouftll debt, crdi- 
naiy dvil, bankruptcy, and miacaUaneoua Juriadiction, w« 
hftve in Gh^gow auch ft maaa of wort: to get through tha* il 

ia impoanble for any body of men to perform It aftlfofootorilT, 
unlem the beat methoda be obaerved. I hnve aeen that <£a 
Faculty of Froenrfttora haa atwaya anxioualy watdied tUi 
8ubjeot> and I hnve the utmoat confidence thftt;, under their 
jumnt heed, they will continue to do ao with increnaad 
eameatnem and ftt ten ti o n , and wiO be able to make aoggeft- 
tiona in the proper quarter, entitled from tha^ praotieftl aag^ 
dty to hftve every efbot given to them. The anbjeot of 
benkruptey ia, among othaaa, one of prominent itttereat» iHian 
we oonaider that ia thia dty n aaqueatnticn ia ftwarded, at 
leaat» every altemete dftv tiiroug^ut the whole year, thnl 
thia ftverage ii in hard timea greatly infrnaaod, and tlmt tibft 
whole manaaement of eadi of theae bankrupt eatatea noir 
prooeeda under the direct BUMdntendenoe of thia Court. I 
ahall no& however, dilate further on theee topim et pnmnts 
but oondnde with expreaaing, fbr my cdleaguea and myaelC 
the neftt aatialhotion we hftve experienioedin ocoopying **^ 
bendi, which I hnve done for ft period of now twenty-onft 
yeara, in aeeing the ateady hnprovement whkh haa taktt 
place in the pncttoe of kw hi aU ita fannohea; in obeerviiw 
the Fftoidty of Pkoouratoraalwftya rfaing to Uglier endnenoe; 
in reodving fhm the individual memben of the body tiM 
utmoat courteay, and the greftteatprofamicnalaaaiatanoe; and 
in now flndmg that they are repreaented by ftUwyerandn 
sentleman, for whom it ia impoaaiUe to entertain any fedinff 
but that of the higheat reepeot and eateem. 

The DiAV ov Facdut aaid->-It ia now my pleaaing duly, 
on behalf of thia Faculty, to ezpraaa to yon the& aanae of £• 
high honour which you have done them on thia oocadon In 
reodving pubUdy, and with ao many ezpreadona of IhiiTnini 
and conaideration, the individual whom they have dioaen in 
room of our late Umented friend Mr Morriaon. Itiagratiiy- 
ing to ua aQ, aa membera of the Faculty, to have our chanotev 
and podtion reoogniwd, and the aeJ with whidi we havn 
endeavoured to promote the hitereata of our dienta aoknow^ 
lodged flrom the bench. It ia more partioubrly gratifying to 
ua that that acknowledgment ahould proceed ftoma tribunal 
of auch andent and reapeetable diaracter, before whidi we ai% 
by our ezdudve privilege, entitled to plead, and whkh k pi*. 
aUed over by men ao eminent in their profMon, and alao In 
the literature of the worUL After the loddendanatianamftdft 
by your lordahip^ and the obeervationa of the learned Sheriff 
on your right, I fed we are not arrogating to onradvea too 
much importance in pladng the ftinottona of thia Court only 
aeoond to the Court of Seaaion— aeoond, undoubtedly, hi point 
of fiMt; acarody aeoond in pdnt of puUio utility. On thli 
pdnt, what your fordahiphaa ao fbrdUy atated, reUevea me 
from the neoeanty of aayiaff more than oalHng attention to 
what ia peculiariy oharaotenttic of the aimpliflcaticn of fbime 
during recent yeara. We may juatiy boaat that thero la no 
tribunal m the country whidi can lay daim to aflbiding the 
public the aame iaoilitiea at the aame rate. J«tioe ia really 
and truly, I bdieve, brought home to the door of every man. 
Your lorddup aUuded to a aubject whidi, indeed, intenata ua 
all— the education of thoae who are to become membera of the 
Faculty, and the preparationa which they diould undergo to 
quality them for that important dBoe. I believe I may aalUy 
Bay for my brethren, aa wdl aa fbr myaelf, that thia enbjeol 
engagea our eameat attention, and when I accepted the oAoa 
of Dean, I pledged myadf to do my utmoat to promote hn- 
provement m tiua reapeot. The hnportanoe of thia auMeot 
cannot be overstated, and the Faculty are much Indebted to 
your Lordship for having given them ao many valoaUe M»tf 
regarding it. We are wdl entitied, I hope^ to the praiaa 
beatowed by your Lordahip^ in that not one of our number hm 
done aught to disgrace ua or to oall down public reprehenaion. 
AHow me, on behalf of the bar, to e g p t e a a their aenae of tha 
great urbanitv and oourteay whidi they have uniformly i«- 
cdved at the handa of vour Lorddiip and the other leemed 
Sheriflb. For myedf, I have to acinowledgcL with thanka, 
the Idndneaa with whidi your Ixwddiip haa apoken of me^ and 
I fed peraoaded that the firiendahip^ to which yon ao ddicaiety 
aUuded, haa aomewhat prediapoeed yon in my farour. I am 
aendble that my defidendea are many, but I hope that my 
ahortoominga may be made up in my aeal and intereat In 
diaohaigbg the dotiea of the oflke to whidi I have be« 
elected. 
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»SEPA1UTI0N« .1 MEN;^A ET THORO. 



In our last number wc ventured some observations on ; but, alas ! the remedy can only be obtained in the 
the Lord Advocators Bill, for amending the Marriage Court of Session. None can seek this remedy but the 
Law of Scotland, on certain important points. : rich, and that, too, after a long and tedious delay. 

The chief article of intended improvement is pre- ; Alcantime the wretched woman is exposed to the con- 
aerviug the property of an industrious wife from the tinned and increased assaults of her tonnentor. If 
rapacity of a prodigal and profligate husband. So there were e^cr one law for the rich and another for 
&r good. But there is a matter left still unprovided ' the poor, it is here. The woman with wealthy rda- 
against, and that is, the protection of a well-doing wife tives may obtain relief, the poor woman never — save in 
from the brutality of a ne^er-do-weel, drunken, and an untimely grave. The remedy to that class which 
Uackgnard husband. Without such penonal protec- 1 unfortunately needs it most is a snare, a delusion, and 
tioD, the safeguard of property is of small importance, : a solemn mockery. The system leads to wretchedness 
and indeed is in a manner impracticable. . both of wife and children; induces poverty, to the 

The person of the wife is by law sunk in that of the • great increase of poor's rates; is the source of wifc- 
hosband — a connection closer thjm the Suimese twins; ' beating, now the daily routine of police courts, and to 
^e is, morally speaking, in the wretched instance ; murders and suicides, the m^gority of which will re< 
above noticed, a living body linked to a dead and ' main unsealed until the great day when '* the books 
corrapt carcase. The wife's home or house w that of are opened." 

the husband's. Homeless himself, he invades her! But was the law always sol Were there never in 
dwelling ; she dare not expel him ; he is the sovereign j Scotland a cheap and ready remedy whereby a wife, 
of all he surveys, and the despot of her destiny. If ' without having the nuptial tie dissevered, so as to 
she sues for alimony, he calls on licr to come to some • pcnnit either party again to marry, could be permitted 
miserable gan*et, which he calls his dwelling, and if to live separately from a man who had violated 
slie refuses, then no aliment can be given. She ap- ' every feeling of affection, and thus have her person 
plies to Parochial Boards, but in respect of the offer eflcctually protected by the shield of the law. 
of her lord and master, they refuse her claim, and the It can be proved that until recent times such re- 
Sheriff is bound to indorse their decision. She may medy existed, and that it was stcalthfully and without 
Buffer the most brutal usage; she may then call in the reason or call withdrawn, and its withdrawal has been 
aid of the police, and is placed in the painful position ' followed by manifold evils. 

of being a reluctant witness against her husband. If, j Trevious to 1823, there existed in Scotland twenty- 
perchauce, his conduct has been seen or overheard by three inferior or territorial Commbsary Courts, whoso 
neighbours, tdio may be corroborated in her testimony, \ territories concided with that of the diocesan bishops, 
and often surpassed by them. The monster is sent to who had existence before the Beformation. In Glas* 
prison for some short space. He comes out refreshed, gow two such courts existed, one the Commissary of 
like a tiger from his chain, again to iisscrt his marital I Glasgow, the other that of Hamilton and Campsie. 
rights and supremacy, and again to inflict injury on 1 These Courts, in the beginning of the present century, 
his inoffensive wife. ' were held in the Consistory-house attached to the veucr- 

Bat is there no remedy^ Vcs; tiiu Avumau is > able Cathedral, and which htis recently been removed* 
cahuly told ^e can got a separation on i>roof of bad There was also a Commissary Court of Edinburgh, oon« 
or barbarous usage. Sho has ample proof of that; sisting of four judges. This Court had a priyatiy^ 

YOIn w, I 



66 



THE SCOTTISH LAW JOURNAL. 



[Jfdg, 1860. 



JQiiadiction in certain cases. It also had a power of 
intermediate review of the judgments of inferior Com- 
missaries, and a territorial jarisdiction over a certain 
adjacent territory. 

By the Act 4 Geo. IV., c. G7^ the inferior Commis- 
saries were abolished, and their whole jurisdiction was 
transferred to the Sherifik. The Court of the Com- 
missaries of Ediubuigh was left intact. 

By the Acts 1 WUL IV., c. G'J ; C & 7 Will IV., c. 
41, and 13 iSs U Vict, c. 3G, tho Court of the Com- 
missaries of Edinburgli was gradually abolished, and 
all its privative jurisdiction transferred to the Court of 
Session. It is very clear, from an attentive considera- 
tion of tho several statutes, that no more than the 
privative jurisdiction of tho Commissaries of Edinbm*gh 
was intended to bo transferred to the Court of Session, 
whilst all the jurisdiction of tho territorial Commis- 
saries was meant to bo vested in the ShcrifCs of counties. 

Then let it bo inquired what was the respective 
spheres of jurisdiction of tho Commissaries, supreme 
and territorial. 

Before the Reformation, diocesan bishops judged 
independently in all questions of marriage and divorce. 

Queen Mary, by her grant in 15G3, erected the Com- 
missary Court of Ediuburgh. Tlds was followed by 
Royal instructions. These were ratified by James 
VI. None of these original documents clearly define 
the respective jurisdictions of tho supreme and terri- 
torial Commissaries. In consequence, appareu\ly, of 
this uncertainty in the respective jurisdictions, new 
instructions were issued by Charles II. in IGGG. Here 
the distinction is clearly set forth in the second head : 
" Actions of declarator of nullity of marriage, divorces, 
" bastardy, or adherence, wJiere ilie same luu any cotmec- 
•* lion wiHi the lawfulness of man'iage or adtUlenf, all 
" which belong to tho Commissioners of Edinburgh, 
"privative. But when the adherence is pursued on 
" account of malicious desertion only, and when there 
" is no question of the nulVUt/ or lawfulness of tlic mar- 
" riage, the inferior Commissiouers may decide." 

Accordingly, Mr Erskuie states that " inferior Com- 
" missaiies have no jurisdiction in such consistorial 
"causes, as are from their importance or intricacy, 
" proper to the Commissariat of Ediuburgh. Of this 
" kind are actions of divorce and declarators of the 
*' nulUty of marriage, under which arc included ques- 
*' tions of bastardy and adherence, when they have a 
** connection with the lawfulness of marriage or with 
" adultery." B. L, T. 5, § 31. At another place he men- 
tions that " though the Act 1573 makes no distinction 
'< as to the judges competent between the previous pro- 
" cess of adherence and subsequent action of divorce, 
" yet by tho instructions given to the Commissaries, 
'' 1666, § 2, and the practice immediately following, the 
"jurisdiction of tho inferior Commissaries is limitod to 



" the previous process of adherence, the divorce itsel 
" most be pursued before the Commissaries of £din> 
"burgh.** "If the husband should abandon his 
"fieunily, or turn his wife out of doors, or by bar- 
" barous treatment endanger her life, the judge will, on 
" proper proof, authorise a separation a menaa H thoro^ 
" and award a separate alimony to her, suitable to her 
" husband's fortune, to take place from the time of the 
" separation, and to continue till there shall be either 
" a reconciliation between the parties or a sentence of 
" divorce.*' R L, T. C, § 20. 

Dr Boyd, in his « Judicial Proceedings," (1779,) 2d 
ed., p. 88, thus sets forth the line of jurisdiction between 
the Commissaries of Edinburgh and the provincial 
Commissioners in the following distinct words : — ^" To 
" the privative jurisdiction of the Commissaries belong 
" all matrimonial cases, namely — actions of declarator 
" of marriage, legitimacy, Ac. To the diocesan juris- 
" diction belongs all testamentary cases, the making of 
" titles to personal estates of defuncts by conformations, 
" questions concerning czecutry and division thereof, 
" constitutions of thedebts of persons deceased, Sxpa&a.- 
" HON a menta el Uioro,** 

Many similar authorities might be cited. The late 
Mr Alexander, in his recent work on Commissary 
Courts, states the resi)ective limits of the supremo and 
provincial Commissaries in almost the very words of 
Erskino. " Inferior Commissaries had no jurisdiction 
"in such consistorial causes as were firom their im- 
" portance or intricacy proper to the Commissaries of 
" Edinburgh, mch a$ adiom of divorce, and dedarators 
" of marriage.^ We might defy production of any 
authority which includes the action of 8C[)aration a 
mensa et iJioro amongst the matrimonial causes which 
were privative to tho ancient Commissaiy Court of 
Edinburgh. There are practitioners yet in life in 
Glasgow, who can vouch for carrying through such 
cases in the provindal Commissary Courts held in 
Glasgow. A search of the records of these Courts 
would establish the fact One startling fact would be 
also shown, — ^the number of such suits in the pro- 
vincial Courts contrasted with the paucity now in the 
Supreme Courts. The population has vastiy increased ; 
but the difficulty and cost of the remedy have prevented 
its application. That the result does not arise £rom 
a greater harmony in the married state is daily testi- 
fied by police reports, and the details of the offices of 
inspectors of the poor. 

By the Act 1 Will IV., c GO, for the abolition of 
the Commissary Court of Edinburgh, it was declared 
that all "actions of declarator of marriage, of nullity of 
marriage, and of bastardy, and all actions of divorce, 
and all actions of separation a mensa d Otero" are com* 
potent only before the Court of Session. It is obvioos 
that the framcr of the Act had been under the imprc«< 
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noD that the actions last specified had, with the others 
emunerated, been privative to the Commissaries of 
Sdinbaighy which jurisdiction it was intended to 
transfer to the Court of Session. The evil eonse- 
qoences of this error was not foreseen at the time; bat 
few practitioners of considerable practice but can bear 
tMtimany how frequently it has proved the subject of 
regret and denial <xf justice to many an ill-used wife, 
seeking temponuy separation from a cruel husband. 

We are f nUy alive to the axgument arising from the 
dsDger which may result from undue fiudlities in dis- 
idving the nuptial tie, and the fsct of the difficulty of 
obtaining such having a salutary influence on spouses 
to bear and forbear with those whom they have per- 
hi^M with little acquaintance and less thought, taken 
for better and fbr worse as partners in life until death 
sever them. The argument, if carried to its full ex- 
tent^ would sanction a law aUokOely prohibiting divorce 
or separation to any extent, on any ground, or under 
any circumstance whatever. When the law provides 
a remedy in certain cases, then at all events, that re- 
medy ought to be at least praetiedl^ and within the 
reach of tiie general population. We do not interfere 
with divorce or that complete severance of the matri- 
monial chain, or fetters — as law Latin most ungallantly 
tenns the silken cord. This step involves the interests 
of children and relations, as well as the patrimonial 
rights of the parties themselves, and their liberty to 
form new alliances. As this greater remedy, from its 
kigh social importance, was always limited to the 
npreme ConsiBtorial Court, we have no occasion to 
eompkin of its transference to the supreme civil Court 
on tile abolition of the former. But this lesser remedy, 
the mere judicial authority to live separately, where to 
five together is wretchedness, sin, and crime, when 
MDCtioned on proof of habitual ill-usage, might with 
much benefit be restored to the provincial Courts. 
The marriage tie remains as before. Cohabitation is 
only suspended for a time. The knowledge that such 
a remedy was of easy attainment would often operate 
as a salutary restraint on the tempers of many where 
milder influences had no avail. Without some such 
protection to the penon, the Lord Advocate's bill for 
the protection of property, it is to be feared, will prove 
of little avaiL 

The subject is important, and we recommend it to 
the attention of provincial bars and parochial boards^ 
who are deeply interested in the subject. 
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lY. — AXt AND PAST. 

f Continued from page 52. J 

RxTEBBiNO to the concluding paragraph of our last 
article on this subject, a period of twenty-eight years 
appears to have elapsed, ere the eyes of the Lord 
Advocate were opened to a perception of the inex- 
pedient and highly objectionable style of indictment 
which wo have just been noticing; the flrst recorded 
case wherein that mode was discarded, being that of 
Nicol Muschet, tried on 28th November, 1720, for 
the murder of his wife. There, the old statute of 
James YL was specially libelled, after which follows 
a brief subsumption of the manner in which the 
murder was alleged to have been committed, and 
condodiug thus — ''Which being found proven, or, it 
being found proven, that his (the said Nicol Muschet*s) 
wife was, at the time and place aforesaid, murdered, 
and that he was art and part of that murder, by 
such facts and circumstances as shall be brought 
in evidence and proved against him,*' ''he ought to 
be punished," eta It is strange that so flagrant 
a departure from an old practice as this indictment 
exhibits, was not so much as noticed on the part 
of the panel, for it appears that in this form the 
libel went before the jury unobjected to. It may be 
parenthetically stated in connection with this case^ 
that Edinburgh, so full of old and otherwise hallowed 
associations, preserves its physical record of this 
murder, in the shape of a eaim of stones, near the east 
extremity of the Queen's Park, and nearly opposite 
St. Anthony's Well, pointed out to this day as 
"Mu8chet*s Cairn,'* where this murder (which appears 
to have been an aggravated one) was committed. 

About the time under consideration, the libel used 
to contain a double charge of art and part, one 
occurring at the outset of the proposition, "Yet true 
it is and of verity,'* and the otiier at the close of the 
libel. This style has also snflered several modifications. 
In the case of Dugall Macfarlane, for murder, 21st 
November, 1737, there is only one chatge of art and 
part, and that at the very end of the libel, after a full 
narrative of the ipeciesfaetL To this there does not 
appear to have been any objection stated on behalf 
of the panel, but iu the subsequent case of Norman 
Moss, also for murder, 15th November, 1751, it was 
objected that no relevancy could be found upon 
the subsumption of art and part, in respect the same 
was not libelled at the outset of the cliarge. But the 
Court repelled the objection. At the present day, the 
ordinary modo of libelling art and part is as follows— 
"That all)eit by the laws of this and every other well 
governed realm, murder is a crime of an heinous 

naturo and severely punishable; yet true it is and of 
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Terityy thai yon, the nid A. E, are guilty of the 
erimey actor, or art and part** Where, however, an 
indictment ohaigea lereral indiYidnals with a crime 
and aggraTations, the degree of guilt yaiying in each 
•oeiiaed, care requires to be taken that the panels are 
not indisoriminately mixed up in the general chaige. 
Thns, if four panels are indaded in an indictment^ 
whose ttigor prt^ioaition narrates theft by honse- 
brealdng, prerioos oonTictlon of theft, and habit and 
repute^ the first panel being alleged to be guilty of 
this Clime with all its aggrayations, the second guilty 
of the hoosebreaking and prerioos conTictbn, and the 
third and fourth merely guilty of the housebreaking, 
it will not do to lib^ the crime as one of which 
the panels are all guilty, and dmply add that they 
are so 'Sictors or actor, or art and part" Eachpand 
must be particularly identified by a specification of 
the degree of guilt intended to be brought agunst 
him on the day of trial; and, in the case supposed, 
the charge wotdd run thus— *''That albeit, etc., theft, 
especially when committed by means of housebreaking, 
and by a person who has been preyiously conncted 
of theft, and is habit and repute a thief, is a crime, 
etc : Tet true it is and of verity, that you, the said 
A. R, are guilty of the said crime, aggravated as 
albresaid, actor, or art and part : Tou, the said G. D., 
are guilty of the said crime of theft, aggravated by 
being committed by means of housebreaking, and by 
your having been previously convicted of theft, actor, 
or art and part: And yoa, the said R F. and Q. H., 
are, both and each, or one or other of you, guilty of 
the said crime of theft, aggravated by being committed 
by means of housebreaking, actors or actor, or art 
and part** 

We may now briefly glance at the nature of that 
delinquency which the law holds sufficient to involve 
a person in accession to crime, and so liable to its 
pains. In England, as is well known, a rigorous 
distinction is maintained between principal and ac- 
cessory ; but with us, as we have seen, this does not 
hold — ^that is, in our judicial investigation into crime, 
we do not labour so to separate between these two 
characters, as that the precise amount of guilt charge- 
able against each accused, and no more, may be laid 
at his door. We attempted to do so, at one time, 
and the consequence is known to u& As the old 
statute well expresses it, there resulted great ''frus- 
tration of justice." On this subject, however, wo 
wiU make bold to say that no system can cope with 
oiirs in its anxious jealousy of the rights and privileges 
of panels; no man in this country need run'any risk 
of being involved in a greater degree of guilt than 
actually attaches to him. Where an indictment b 
directed against more than one person, it is so framed 
4hat if there be any doubt concerning the particular 
part played by each accused, ample opportunity is 
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ai&nded to all concemed, to dear themattsrnp at th« 
proper time; and it is abundantly known that what- 
ever doubts the evidence discloses, go to the prisoner. 
On all s&des^ then, the prisoner is fenced. 

Crimes, we are told, have their oci^ in a ooimpi 
btent; and while one person may conosive a delin- 
quency, another, by mere communication theno( may 
consummate it Jim communicatiog his conoeptiaa 
to the actual perpetmlor, the conoeiver advise and 
assist, however secretly, in the perpetration, he shall 
not be held guilUess. It not nnfrequently hH^pens 
that the very life and mainspring of crime lie, not in 
the actor, but in some miserable coward, who, 
possessing the sinfblness of heart to devise^ laoka 
physical nerve to ezeoate a felony. A striking instance 
of this occurred in the attempted assassination of 
Louis Napoleon two years ago, the drcumstanoea of 
which must be fresh in everybody's recollection. 

To enter fully into consideration here of the vaiiooa 
sections into which accession divides itself, would 
occupy more space and time than mi^t be either 
convenient or profitaUa Of course the three giaiid 
dasses are, 1st, accession before, 2nd, accession con- 
comitsnt with, and 3rd, accession after, the fitot 

The first of these embraces all kinds of direetioii, 
counsel, instigation, or assistance, antecedent to tha 
perpetration of crime, but so connected therewith as 
to have helped its completion. Old doctors of law 
have inquired how fiur a person is punishable who 
prompta another to commit a crime, which crime is 
committed, not in consequence of these promptings, 
but by reason of the committer's own personal de- 
pravity. Are the prompter and actor to be punished 
with equal severity) These iovam say that if the 
committer would have committed the crime at any 
rate, and even although he had not been advised 
to it, then the adviser is not to be so severely 
punished as his companion; whereas, on the other hand, 
if the actor would not have perpetrated the crime had 
he not been seduced to do so, then both culprits are 
to be equally punished Speculations like these have 
been diarged with being too aerial Who knows, it 
may be said, what is in the heart of man, or whether, 
under certain circumstances, he will or will not com* 
mit iniquity f Facts, and facts alone, are the ques- 
tion; men must be judged (in by far the majority 
of cases at least) by their aclion$; and how pleasant 
soever it may be to inquire into the secret workings 
of the human heart, and however profitable for mere 
philosophic purposes such investigations may bet, 
they ought, in the matter under consideration, to 
have no place. It may sometimes be very necessary, 
however, to inquire so far into these things, in order 
to arrive at a just condusion regarding the relative 
guilt of parties. Few men are so wicked, or let ua 
say so stupid, as to commit any atrodoua crime 
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mtraly becaiue they are advised to do so; and henee 
it becomes important to inquire how far that au- 
thority or inflaence which some men hold over others 
can be employed as explanatory of the oomnussion 
of crime. 

In the case of (?. A ofM? IT. ^. Pyott, Fire Baisbg, 
16th Jane, 1851, High Court, the Lord Justice 
Clerk laid it down that i^ in a trial of two parties, 
it be not distinctly disdosed in evidenoe which oif 
tha two is guilty, or both, it will be the duty of the 
jury to acquit both, even although they be certain 
thttt one y e&€ AM) is the guilty party, because in 
snoh a case they could not return a "certain verdict" 
of guilty. 

In cases of bigamy, where one of the panels has 
not been previously married, such party is coupled 
with the other, art and part, in common form, and 
on oonvictian, wiU receive equal punishment Bain 
or Bdl and FalwMr, 13th July, 1832; Cathmne 
FcUer and Damd Inglu, Slst July, 1852. 

The only exception to the rule, which requires art 
and part to be stated in criminal indictments, is in 
cases of eoneealment of pregnancy, where the charge 
of art and part is of course inconsistent with the 
natuio of that orimeii 



NOTES BY THE BEAK AND COUNCIL OF THE 
FACULTY OF PBOOURATOBS IN GLASGOW 

OV THB SnX **T0 AMXHD AHI> CONSOLCDATI TKS LAWS 
BXLATIXO TO BAHKBUPTCT AJXD XHSOLVXITCT IH IHCh 

ukJKX>" (as amxndxd in ooteMZTrxx.) 

Thx Dxav and Couiron. have considered this BiU, and 
they concur generally in the views expressed in the Be* 
port by the Committee of the Faculty of Advocates. 

To two of the Chuises, however, which directly affect 
Scotland, they think it necenary to direct special atten- 
tion. 

By Clanse 276 it is provided that **where, aocoiding 
to law, any conveyance or asngnment, of any real or 
personal property of a hanhrapt, would require to be 
rsgisl e red, enrolled, or recorded in any Begistry Office, 
Court, or other i^aoe, within the United Kingdom, etc., 
the certificate of the appointment of the official or creditorB* 
asBgnee (as the case may be) shall be registered in such 
Begistry Office, Court, or plaoe, and such registry shall 
have the hke efibct, to all intents and purposes, as the 
lenjstry, enrolment, or recording of such conveyance 
would have had; and the title of any purchaser of any 
such property for valuable consideration, without notice 
of the bankruptcy, who shall have duly registered, en« 
roQed, or recorded his purchsse deed previous to the 
registry hereby directed, shall not be invaUdaUd by 
lesson of the appointment of sueh assignee, etc., vato 
tiia eertifloate of sueh appointment shall be registered as 
ateenid," if in Scotland «(within two months fiom the 
^ of Mch appoinUnsnt.** 



This clause would seem to interfere most materially 
with the security arisfaig from the Scottish system of 
registration of land rights. A pordhaser of land in Soot- 
land, without notice of the bankruptcy of the seUer, and 
relying on the reoordi here, might find, if this Bill pssMS 
through Parliament as it now stands, that, after paying 
as usual the price to the seUer or his agent, and putting 
his disposition on record, hii title was invalidated by 
the registration, two months afterwards, of a certificate 
of the appointment of an assignee under an English 
bankruptcy. 

It is thought that such a result cannot have becpi 
intended, and the Dean and Council oordially concur in 
the recommendation contained in the Beport of the 
Faculty of Advocates that, in order to affsct Scottish 
land rights, the a^judicatiou of bankruptcy) and the 
appointment of assignee, should be published and le* 
gistered in the same manner as the award of sequestra* 
tion and confirmation of trustee sre in Scotland. 

Clause 580 provides that if it shall be shewn upon 
affidavit by any single creditor that a debtor has, till 
within three months preceding the presentation of a 
petition for sequestralion, "ordinarily resided, or carried 
on business in England, or that the minority in value of 
the creditors of the petitioner sre resident, or cany on 
bosinesB in Enghmd," the Lord Ordmary or Sheriff sftatt 
transmit copes of the proceedings to the Court of Bank* 
ruptcy, and ikatt stay fturther proceedings, and if tha 
Court of Bankruptcy shall be of opinion that the petition 
ought to be profccnted in England, the proceedings shall 
be transferred accordingly. 

The professed olject of this Clause Is to prevent the 
Scotch Courts being resorted to by insolvent debtors Who 
have no proper connection with Scotland. The propriety 
of a change in the law of Scotland in thia respect is 
admitted on all hands, and in a Bill recently introdnosd 
by the Lord Advocate, it is provided that where it shall 
appear that "a mi^iity of the creditors in number and 
value reside in England or Ireland, and that from tha 
situation of the property of the bankrupt or other causes 
his estate and efifocts ought to be distributed'* under the 
Bankrupt Laws of either of these countries, the court 
may (1) either recall the sequestration; or (2) find that 
the bai^oupt shall not be entitled to a disdhaige in the 
sequestration, but shall only be entitled to apply Ibr and 
obtain a decree of cessio honorum. This provision, it is 
thought, scarcely meets the case. Instead of the alter* 
native finding, the court should be at liberty to transmit 
the proceedings begun in Scotland to the Court of 
Bankruptcy in England or Ireland as the case may be» 

But the Clause in the English Bill is most olgeotion* 
able. It is made imperative to transmit to the English 
Court, and to stay proceedings, in any one of four 



(1.) Where, till witUn three months, the debtor 
hss ordinarily resided in England ; 

(9.) Where, till within three months, the debtor 
hss carried on bosbiess in England; 

(8.) Where the mijoirity k value of the ersditQit 
are resident in England i 

(i.) Where the minority hi value of the mdHon 
oairy on buebiea in Sngland. 
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From the intimate relations existing between the com* 
mercial oommnnities of England and Scotland, there are 
very few mercantile bankruptcies in Scotland to which 
one or other of these grounds for traDsfezring the pro- 
ceedings to England would not apply. Li many instances 
the head of a mercantile establishment, conducted solely 
in Scotland, and the creditors of which are all resident 
there, may, from (he state of his health, or from choice, 
reside in England. Many of the Scotch nobility and 
landed gentry reside in England for a considerable 
period of the year. There are few large traders who 
have not agents or places of business in England, or who, 
in some sense, do not carry on business there, although 
their chief establishment is in Scotland, where the great 
mi^rity of their creditors are also resident. On the 
other hand, there are many wholeeale warehousemen and 
other traders in Scotland who purchase a very large 
proportion of their goods in England, and the majority 
of whom creditors reside or carry on business there. 

In all of these esses, unices exceptional reseons can 
be substantiated to the satis&ction of the judge, the 
jurisdiction of the Scotch Courts of Bankruptcy ought to 
be maintained — ^but under the proposed Clause it would 
be imperative on the Scotch judge to transmit the pro- 
ceedings to England, and to stay proceedings, on the 
application of any creditor, for even the smallest amount. 
Another objection is that the application may be mad« 
at any time after sequestration has been awarded— and 
no proTision is made for the interim management and 
preservation of the estate. It is easy to •onceive drcum- 
stances in which it would be for the interest of the 
bankrupt, or of individual creditors, to interrupt the 
proceedings, or to have the trial of a question involving 
some principle peculiar to the law of Scotland trsnsferred 
to an English tribunal— and the Scotch judge, having no 
discretion, the object, in so far at least as a stay of pro- 
ceedings is concerned, would be gained at the instance of 
a. creditor even for £10. 

The Clause is also objectionable in so fSur as, while 
providing for the transference of bankruptcy proceedings 
from Scotland to England, it does not provide for a 
similar transference from England to Scotland. 

The Dean and Council are of opinion that all applica- 
tions for the transference and stay of bankruptcy pro- 
ceedings begun in Scotland should be made to the Court 
of Session during Session, or to the Lord Ordinary dur- 
ing vacation — ^that such applications should not be en- 
tertained unless made within two months after the date 
of sequestration, and by one or more creditors to the 
aggregate extent of at least £100 — that the application 
should be granted only where the court is satisfied that 
a majority in value of creditors resides in the country to 
which it is proposed that the proceedings should be 
transferred, and that from the situation of the property 
of the bankrupt, or other causes, the estate ought to be 
distributed under the Bankrupt Law of that country — 
and that a similar rule ought to be made to apply to 
bankruptcy proceedings originating in the English and 
Irish Courts. 

Provision is made by a series of Clauses in the Bill for 
carrying out voluntary arrangements between debtors 
and their creditors. Although these Clauses do not 
directiy affect Scotland, they deal with matters of great 



importance to all having busineBS transsotioas in Eng- 
land, and to every one intesestod in the proper workiBg 
of the Bankrupt Laws. It is therefore proper to explain 
their general scope and bearing for the information of 
the Faculty. 

I. Wbebb TBS Debtob has bsbn Abjvbgxo 
Bankrupt. 

Clauees 891 to 398.— At the meeting for the choice of 
an assignee, or at any meeting called for the purpose, a 
minority of three-fourths in number and vslue of the 
creditors may resolve that the estate ought to be woond 
up under a deed of arrangement. The resolutaon is to 
be reported to the Court, who may stay proceedings for 
not more than two months. During that period a deed 
of arrangement, signed by the same minority, may be 
produced, and the Court, after hearing parties, may 
annul the bankruptcy. The jurisdiction of the Court is, 
notwithstanding, to continue for the determination of 
questions arising in connection with the estate, which are 
to be determined according to the law and practice in 
bankruptcy. 

n. Wbbru a TsutjiT Dbbd, a Comfositxom 

ARRANQEMBirr, OB AK iNSrBCTOBSBir U 

Proposed. 

Clatuee S99 to 407. — Such deeds are declared binding 
on all the Creditors, subject to certain conditions, of 
which the most important are: — ^That three-fourths in 
number and value of the creditors above £10 shall assent 
^that the trustee shall execute the deed within seven 
days from its execution by the debtor — and that the 
debtor shall make affidavit that the deed has been dnly, 
and without collusion, assented to by the requisite 
number of creditors. The deed is to be registered in the 
Court of Bankruptcy — all parties bound by it are to be 
subject to the jurisdiction of the court with regard to the 
estate-— the trustee and creditors are to have the same 
rights, powers and remedies as in bankruptcy, and the 
court, unless otherwise provided by the deed, is to 
determine all questions according to the law and practice 
in bankruptcy. Ko process sgainst the debtor^ pro- 
perty or person is to be avulable to any creditor, without 
leave of the court, sfter notice of the filing and registra- 
tion of the deed. 

m. Wbseb thb Debtob dbsibbs ah Ar- 

RANaBHEMT. 

Clauses 408 to 447. — He may petition, and on the 
filing of the petition an official assignee is to be ap- 
pointed. On notice being given by advertisement that 
a petition has been filed, all execution is to be stayed. 
The petitioner is to file a statement of affidrs containing 
his proposal, which the official assignee Is to communicate 
to the creditors, and if at the first meeting three-foortha 
in number and value of the creditors who shall have 
proved debts of £10 or upwards shall assent to the pro- 
posal, or to any modification thereof, a second meeting 
is to be held. If the proposal be accepted at the seoond 
meeting, it is to be reduced to writing as the anaaga* 
ment between the debtor and his creditors, and signed 
by the creditois, or by some one appointed by them, 
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The ooori » to hare jtundiciion oyer the estate as if it 
vete in bankraptoj. Tiie ooort is to confirm the 
anangement if it be thoagbt reasonable, and to grant 
proteetaon. AiWr the aooeptanoe of the pioposal at the 
seoond meeting a miyoritj in nnmber and Talue of the 
creditors for £10 and upwards who have proyed, are to 
have all the powers of the general body. The creditors 
are to appoint a trustee, and if thej think fit, a oom- 
mitlee of creditors. The estate, if so ptOTided in the 
arrangement, is to vest in the trustee, and afterwards 
in the trustee for the time being, without conyeyance. 

The Bean and Council, while co-operating with the 
Faculty of AdYOcates in endeayouring to procure altera- 
tions on those Clauses of this important Bill already 
zofenred to, which peculiarly affect Scotlsnd, have no 
hesitation in reoonunending the measure, as entitled, in 
ita general features, to the approval and support of the 
Faculty. 



HSHORIAL FOB THE DEAN AND FACULTV OF 
PBOGUBATOBS IN GLASGOW. 

ON THE TITLB8 TO LAND (SCOTLAND) ACT 1858 AMEND- 
MENT BILL, AS AMENDED IN COMMITTEE. 

It is with much satis&ction that the Memorialists have 
observed the improvements which have been made on this 
Bill, as amended in Committee. 

Clause IV. — ^The Faculty are glad to observe that the 
ezdosive right to prepare Notarial Instruments under 
general settlements, etc, which, by the wording of this 
and subsequent Clauses in the original Bill and relative 
Schedules, would have been secured to Town Clerks of 
Bnrgfas, has been in the amended draft done away with, 
and that the preparation of such instruments will con- 
tinue open, as hitherto to the profession at large. The 
Faculty expresKd their belief, in their previous Memorial, 
that it oould not be the intention of the Lord Advocate, 
while securing to existing Town Clerks the privileges 
they at present possess, to enlarge these at the expense of 
the general profession, and they have much satisfiMstion 
in noticing the removal of the phraseology objected to, 
both irom the Clauses in the body of the Bill and in the 
relative Schedules. 

Clame VIL — ^It is also with very great satis&ction that 
the Memorialists refer to the improved mode by which in 
Clause YII. it is provided that an heir in burgage subjects 
may make up his title, either by obtaining a decree of 
i^edal service before the Sheriff in Chancery, or before 
the Sheriff of the County within which the Burgh is 
situated, and, by recording this decree, completing his 
title; or by obtaining from the Magistrates of the Burgh 
a writ of clart eomtaU which on being recorded, shall 
have the same effect. This will be a great advantage both 
BS simplifying the form of completing tities to burgage 
snl^iectB flAd saving expense. 

It is with no less satisfiMstion that 'the Memorialists 
ohsenre that their reco m men d a ti on has been given effect 
to thai the holding of lands shall henceforth be in all 
lases amevelde me, with due reservation to the Superior 
of his cssoalties and claiois. They look upon this as a 



most important provision, giving, as it does, to the publio 
as well as to the profession security against great inoon* 
venience and serious risk, while at the same time it pre* 
judices the interests of no one. It is tmnecesBary to point 
out how the, often unavoidable, delay in procuring the 
confirmation of the Superior may operate to the injury 
of the dispense ; or to shew the inexpediency and ii^ustice 
of making the security of a purchaser's titie depend on a 
latent and private writ from the Superior, which enters 
no record. In feudal times the relation between Superior 
and YasBsl was very different from what it is now. In 
modem times the Superior, in many instances, has no 
casaalties to receive at granting the writ of confirmation; 
and even where there are casualties payable to the 
Superior he stands in regard to these only in the relation 
of a creditor of the YasBal, his claims against whom ho 
can at all times enforce. In all cases the rights of the 
Superior seem by the present Clause to be, as the Faculty 
desire they always should be, strictly preserved. The 
case of the greater part of the lands in the west end of 
Glasgow has shewn more prominently perhaps than that 
of those of any other place, the necessity for such a pro- 
vision as is contained in this Clause, for in this dty 
generally there are no casualties payable to the Superior, 
who has therefore no interest whatever in the writ of 
confirmation which by the present practice is required. 

The Memorialists are much gratified in being able to 
give their unqualified approbation to these proposed 
enactments, and indeed to the Bill generally. But as 
regards Clause XXL, which is generally similar to Clause 
XXIII. of the original Bill, the olgect of both being to 
reserve in full the fees of existing Town Clerks, the 
Faculty adhere to the objections pointed out in their 
former Memorial to the L(»d Advocate. If the office of 
Town Clerk had been altogether abolished it might have 
been right to have given the holders compensation, bat 
where the office is retained, and only such changes are 
introduced as are for the benefit of the public, the Faculty 
do not consider that these gentiemen have right to be 
compensated for any diminution of income, more than 
othcor professional men who are also affected by such 
changes. While they admit that there may be a difficulty 
in dealing, with what may be considered the rights cif 
present Town Clerks, the Memorialists olgect to the 
proviso which has been introduced at the end of the Clause 
in the Bill ss amended. That proviso is as follows: 
"provided always, that every Town Clerk whose fees 
shall include the amount which would hate been paid for 
the preparation, as well as the recording of any Instru- 
ment of Sasine or of Besignation and Sasine, shall be 
bound if required, and without further charge, to prepare 
as well as to record the conveyance in respect of which 
such fees are exigible." 

While this proviso has the appearance of granting a 
boon to the public, it does so by an uncalled for inter- 
farenoe betwixt professional men and their clients, and 
would, it is submitted, notonly be essentially uigust to the 
profession, but, in this particular case, would be fraught 
with great risk to the parties apparently benefited. 

Under this proviso it will be obaerved that while the 
Town Clerk is bound if required to prtpare the eonveym 
ance^ a duty which he haa nerer hitherto perfonned, he 1| 
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aol taken bound to eiMnine the prior titles, nor is he m 
MIX way made neponflCble for their aoouaoj or soffieieney. 
Xbher, therefore, a pnrohaeer moat run the risk of gettiDg 
nninanfBeient pro g r e i, or he nftoat, as heretofore, emploj 
an afant to make the neoeanry examination on his behalf. 
If he doea the former it is acaioely requisite to point out 
the danger likely to arise to the pnbtio firom the perpet- 
natkm of erron, or the expense which, after, it may 
be^ a very long deUy, most neoeesarily attend their rec- 
tifleatMD. If the pnrohaser to saTe himself from the risk 
follows the latter course, then there can be no earing of 
ax p sBs e, . for erery conveyancer knows that the mere 
preparation of a disposition is in the general caseasimple 
natter and that his real troable and responsibility arise 
in. the examination of the titles and in determining their 
■offioiency. The Faonlty would therefore strongly depre- 
oale the prorieo in the Bill as tending to endanger the 
titles to yahiable property; to leswn the sense of xespon- 
aihility which prabsskmal men at present feel in oondact- 
ing soch transactions; and to create an erroneoos 
Impreasion in the pnUio mmd as to the benefits likely to 
arise from the passing of this Act. 

They wonld beg leaye to notice also that great oonfruion 
and inconvenience would arise firom the derangement of 
the professional regnlationa as to the preparation and 
payment of the expense of conveyances. The professional 
role both in Edinburgh and Glasgow, and generally, it is 
believed, throoghont Scotland, is, that the pnrohaser's 
agent prepares the disposition and the agent of the seller 
revises it, and that the whole fees of drawing and revising, 
■lamps, etc., are paid by the parties equally. In practice 
this is found to work fairly and satisfootorily both to 
•eUer and purchaser* On the other hand the expense of 
completing the purdhaaer's title by infeftment or regis- 
tration is paid by the purohaaer alone. To reserve to 
Town Clerks, therefore, thrir present foes of the ssaine and 
registration, is a matter in which purchasers only are 
interested, but in the preparation of the conveyance are 
deeply involved the interests of both seller and purchaser. 
The seller may not be satisfied with a deed prepared by 
an irresponsible Town Clerk, and may insist on its being 
revised by his own agent. In that esse difficulties as to 
the adjustment of the expenses betwixt the parties, as 
well as to responsibility, are likely to occur. The ex- 
pense of preparing a conveyance has always been neces- 
asrily greater than that cf preparing and recording a 
sasine, because in the former case is involved the 
responsibility attending the examination of the pr o g r e ss 
on which the security of the title depends. It would be 
much better to leave the pubHc and the profession to 
arrange, as has hitherto been done, as to the preparation 
"of conveyanoes and other deeds; and instead of the pro- 
posed proviso, which would work ill in practice, a foir 
oompromise might be made by giving to the present 
Town Clerks one-half of the foes of preparing the ssaine, 
together with the fees of registering the conveyance, 
thereby aifordBng a present relief to purchaaers, and at 
nme time giving the Town Clerks a reasonable compen- 
mtion. The Memorialista would therefore respectAdly 
anggwt that the whole proviso above quoted should be 
dflileted, and that sueh alteration should be made as might 
|lt« dfoot tQ tho foggestion now made, 



The Faonlty would abo refer to their previous Memo- 
rial, in which they pointed out the n ecessity of making 
provision for the case of the death of one out of two or 
mere joint Town Clerks as in the case of Glasgow, so thai 
a survivor might be restricted to the proportion of fees 
which he at present holds. It appears to the Memo- 
riaUsta that under the Clauas as framed the survivor 
might claim the fees for recording conveyances not 
merely to the extent of his interest in the office as at the 
passing of the Act, but to the whole fees at pre s en t pay- 
able to both Town Clerks. This isno fencifol apprshen- 
sion, but is justified by what has actually taken place in 
Glasgow in regard to the fees charged by the Town 
Clerks there under the Heritable Securities Act 1846. 
At the paating of that Act there were four Town Clerka 
living-— one after another died— and for a time there was 
only one. Another has been recentiy appointed, bat, 
whether four, three, two, or one, were in office, the fees 
charged have been the same. 

This is completely at variance with the object of the 
Bill, and the Faculty would submit that it should be made 
free from doubt that the right of the aurviving Town 
Clerk is to be restricted to the proportion of the feea to 
which he is entiUed as at the passing of this Act 

The Memorialists would ferther suggest that the words 
**who has been or shall be appointed subsequent to the 
8Ui day of March, I860,'* in lines 80 and 81, should be 

struck out, and that after the word "land*' in line 88, there 
should be inserted the words "and no such Town Cled^ 
who has been or shall be appointed subsequent to the 8th 
day of Biarch, I860." These alterations, it is submitted, 
are required in order to make it dear that neither existing 
Town Clerks, nor those appointed after 8th March, ai« 
to have any exclusive right to prepare deeds, althoogh 
the former are to have oompenaation. 

ClauM XXV. of the original Bill, giving pow«r, fai 
certain cases, for a vaassl to obtain an entry fkom the 
Crown, or over Superior, has been omitted in tins 
amended BilL The Clause would have been, in aoma 
esses, a convenience, and the Faonlty regret that it has 
not been retained. 

Clau$€ XXF/.— The MemorialistB would beg to notloe 
that the registration of deeds for preservation and execn* 
tion in the General Register of Sasines has not been 
extended to the Particular Begisters as formerly reoom* 
mendedbythem. They respectfully submit that it would 
be a great convenience to extend the privilege to tiie 
Local Begisten also. 

ClatM XL.^k% the end of the 40th Chraae, which 
rdatea to judicial fectors on Ihist Estates, there haa been 
added a proviao, "that all just ohdms and poceferenoes 
compete n t to sudi former Trustee, or his Bepresentativea 
if he be decesaed, upon such lands and others, shall con- 
tinue as if no such warrant had been granted." The 
otject of this part of the Claoae is quite proper, but the 
MemoriaUsts are alhdd that the words ^^prtftreneu upon 
such lands" might give rise to doubts whether it might 
be neceanry for A purohaaer of the lands to see that aoch 
preferable daims did not exist or that th^ were extin- 
guished. To prevent doubt the MemorialistB would 
respectfolly suggest that tho words "upon such lands** 
and to the ond of th« Clause shall bo atrock out| and xa 
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iSbtu place that there be rabetitated the words ^'ehall be 
weofTed in wch manner ai m>y be directed by the Coart 
on granting mch wanant," 
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PniOKAL Wbonqs ▲ho Legal RnoDiu. By W. 
Cakfbbll Slugh, Eiq., Barrister-at-Law. Lon- 
don: Longman, Green, Longman, ft Boberta. I860* 

Wx hare pemaed this little book with much pleaiiire. 
Aa we cannot pretend to an aconiate or critical know- 
ledge of English law, it would be preaamptaoas in na to 
oAor an opinion aa to the anther's learning or aoooracy; 
bat if liyely and dear exposition may be relied upon as a 
test of a writer^ knowledge of the sutject on which he 
writes, as almost inyariably it may, the reader may con- 
fidentiy rely upon Mr Sleigh as a trustworthy guide. 
'Bm statements of pcinciple and practice are as precise 
and intelligible as his style is lively and amusing. The 
book is addreand to the popular rather than to the pro- 
fewSonil reader, but it containa matter well worthy of 
the attention of both, as well as of the legislator. 

Mr Sleigh cxp r cn e cs undisguiaedly his conviction of the 
utter absurdity of the law and practice of England as to 
damagea for seduction. Li spite of the proverlual blind* 
nem of English lawyers to the existence of blots on their 
own system, he is too dear-sighted to overlook and too 
oandid to conceal the fact that the burden of proving 
Bome service, however slight, upon the part of a daughter 
before her &ther can maintain an action of damages 
against her seducer, is a piece of solemn and misohievoDS 
trifling. A &ther who can prove that his daughter was 
in the habit of filling his tea-cup nightiy or occasionally, 
may obtain a verdict for many thousand pounds, while 
one who is unable to prove such sUght accustomed ser- 
vice can recover nothing. Bleseed in the enjoyment of 
toeh enlightened and rational laws, the English people 
despise the jurisprudence of all surrounding countries, 
and especially our own, and their organ and representa- 
tive the Times lets sUp no opportunity of aasailiog Scotch 
law and Scotch lawyers. 

The English law of verbal slanders appears to our un- 
instmcted minds to be at least equally eccentric. The 
leading principles are thus laid down by Mr Sleigh, 
under the head, <» What constitutes slander?"— 

*^ Bearing in mind the observations I have just made 
in reference to the legal definition of slander, you will 
readily understand that it will amount to slander, if any 
one faJsely and maliciously speak and publish of another 
words charging him with any crime, for the commission 
of which he would be puniahable by the criminal law; as 
if one were iUsely and malidonsly to allege that another 



had been guilty of treason, murder, larceny, perjury, or 
any other indictable offence of aninfamous nature. And 
it has been decided by our Courts that imputations 
tending to ezdnde a man from society are alandarouik 
Therefore, to say of a man that he has a loathsome or 
in&ctioua disesse, comes dearly within the meaning of 
the dedsloiis, inasmuch as the natural and inevitable eon* 
sequence would be that people would not only cease to 
sssoda t e with, but take care to shun and avoid a person 
so afflicted. There are three disorders specially men>> 
tioned, and to say of a man that he ia aflboted with 
either of them has been dwided to be alanderons, 
provided such statement were made ialsdy and malid* 
ously; these disorders sre the plague, leproqr, and a 
certain other whidi it ii not neceanry I should fbrther 
indicate by name. U^ however, one were to si^ of 
another, even iUsdy and malidoudy, that he hu Tkod 
any one of those loathsome disorders, such an imputatJon 
would not be danderoua, on the ground that the allega* 
tion being merdy that the person once had, but at the 
time of the speaking did not continue to have tlie dis- 
order, society need not, therefore, shun and avoid him, 
no personal danger bdng posnUe; for, said Mr Justice 
BuDer, 'the reason why the making such a charge is 
actionable, is because the having a contagions disorder 
renders the person an improper member of society; but 
there is no reaaon why the company of a person who Um 
had a contagious disorder diould be avoided, and there* 
fore such a charge ia not actionable.* 

** And, as I have ahready said, imputations caknlated 
to deprive a man of his office, place of honour or trust, 
or to impair or hurt him in his profesnon, trade, or 
bosiness, or to interfore with the means by which be 
obtaina his living, or tending to disinherit him, are all 
sbmderous, and actionable as such. To cdl a tradesman 
a bankrupt; a physician or surgeon a quadc; or a lawyer 
an ignorant fdlow, or a knave, are obvioudy slanderous, 
as detrimentd to each in his particular calling. 

"Where one said of a magirtrate, engaged in the 
discharge of his office as such, that he was a ^rascd, 
a villain, and a liar,' the Ck)urt decided that these 
words, spoken of a public officer, were slanderous. 
So it was hdd in another case where a person said of a 
magistrate, * he is a foresworn justice, and not fit to be 
a justice of the peace;* the Court declaring in substance 
that saying he was a * foresworn justice * was an imputa- 
tion that he acted ialsdy and corruptiy in regard to 
duties he was sufom by his oath of office to perform faith- 
fully. But to call a magistrate a 'blodchead,' or an 
* asB,' Lord Chief Justice Holt said had been adjudged 
not an actionable slander, because he was not accused of 
any corruption in his employment, or any HI design or 
principle, and it was not his foult that he was a block- 
head, for he cannot be otherwise than as his Maker made 
him. 

u Malidoudy to impute to a barrister, attorney, phy- 
sician, surgeon, or other profJassiond man, grosB ignorance 
and unfitnees for his profession, is slanderous, because his 
living depends upon his reputation for skill and know- 
ledge. Li a case of this kind, in which the defendant 
malidoudy spoke of a barrister, amongst other words, 
that * he is a dunce, and will get little by law;* the 
Court, in ddivering their opinion, said that * the action 
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well Um, fbr tbe words ave to be iotended according to 
the oommon fpeeoh, and *^ dance " in common intend- 
ment and apeoch is taken for one of dull oapacity and 
Apprebenaion, and not fit for a lawyer, and words shall 
be taken in such sense as they are spoken, and they are 
alleged to be spoken maliciously, and to the intent to 
slander him in his profesBon.' And in a similar case 
where the words used were, * What! does he pretend to 
be a lawyer? He is no more a Uwyer than the deril ;* 
tbe Court said, * to say of an attoni^ he is no lawyer, 
is a great reflection on him— they are as great a slander 
upon the plaintiff, and as injurious to him as any words 
can possibly be.' 

** Words mah'oiously spoken regarding a person's con- 
duct in his trade are dearly slanderous, as where one 
imputed insolyency to an innkeeper, although there was 
no imputation of any offiance, upon the ground laid 
down by Lord Chief Justice Abbot, that the charge has 
the eflbot of producing temporal damage to the party 
complaining. *It is,' said the Chief Justice, * upon this 
principle that an imputation of ignorance upon a coun- 
sellor or an attorn^ is actionable, because it has a 
tendency to pr^udice him in his profession. So, if a 
man se^ his liying by keepmg an inn, is he not likely 
to be aflbcted by an imputation affecting his credit? 
Whatever words haTC a tendency to hurt or are calcu- 
lated to pr^ndice a man who seeks his lirelihood by any 
trade or busineai, are actionable.' 

**An imputation couTeying a charge of crime or 
offence is, as we haye seen, slanderous ; but it should be 
obserred that nothing short of a clear and unmistakeaUe 
charge of an offence punishable by indictment, and in* 
(kmous in iti nature, will amount to slander. To charge 
a man with being a traitor to his country, a robber, 
murderer, forger, peijurer, thief (if by that is conyeyed 
the meaning that he fbloniously stole any property), 
pickpocket, common swindler, and cheat, is slanderous; 
because each is an offimce of an infamous character and 
punishable by the criminal law. But, as regards the 
words ^swindler' and 'cheat,' it is to be remarked, 
neither of such words is actionable, unless the allegation 
be that the person is a * common' swindler or cheat — 
that is, a person who gets his liying by an habitual 
system of cheating and swindling, and as such, liable to 
be indicted as a * oommon cheat.' The words swindler, 
cheat, fool, miscreant, knaye, yillain, etc., are often 
used ss language of mere scurrility and abuse, not clearly 
importing in themselyes actual crime, nor necessarily 
attended with any direct injurious results to the person 
in respect of whom they are uttered; hence such langu- 
age does not fall within the meaning of slander, unless, 
indeed, it can be clearly shown that damage or leas of 
place or office was the direct consequence. In a re- 
cent case, the Judges of the Court of Exchequer were 
divided in opinion as to whether it was actionable to call 
a man a 'blackleg.' But, as I have just observed, it 
must always be borne in mind that words not actionable 
in themselyes, as would be the case if written or printed, 
may become so by reason of some special damage re- 
sulting from their use; as if a person say of a woman, 

she ifl a w , and that it is proved that thereby a man 

reftnes to marry her, or that she suffers the loss of a 
substantial benefit arising from her profawon or busi- 



neai, or from the hospitality of her friends; but it must 
not be supposed that imputations of mere defective, or 
want of, moral virtue, moral duties, or moral oUiga* 
tions, or scandal concerning matters spiritual, as to call 
a man a heretic, etc., are sUmderous in the eye of tbe 
law, unless, as I again repeat, the direct result of such la 
shown to be loss or damage." 

Startling as it may seem, we find, on referring to tlia 
decisions and text writers, that they completely bear out 
Mr Sleigh*s statements, not only as to what is, but ss to 
what is not slander. Thus we find that to call a man a 
swindler is not actionable-«(ray2or v. Perl-iiu, Cro. 
Jac. 144; Selwyu'a Law of Nisi Prim, 10th Edit, p. 
1244)— «nd that calling a married woman or a singlo 
one a whore is not actionable, because fomicaftion and 
adultery are sulgects of si»ritual, not temporal censnrea. 
(Lord Raymond, p. 1004; Sdwyn'a N. P., p. 1248.) 

We might naturally imagine that these were merely 
fimciful distinctions and crotchets of the pedantio 
lawyers of the reign of James I., but that they are in 
literal observance to the present day, the following 
transcript frt>m the Juritt (English), of the abstract or 
rubric of the report of the decision of a recent case, may 
testify:^ 

*' A declaration in slander by husband and wife alleged 
that the defendant spoke words of the iiemale pl^^^tiff 
imputing that she had committed adultery wiUi him, 
whereby she lost the society of her friends and neigh- 
bours, and they refused to, and did not aaeoeiate with 
her, and was much ii^ured in her credit and reputation, 
and brought into public scandal and disgrace, and was 
ill fiir a long time, and unable to attend to her necessary 
affairs and business; and the male plaintiff was put to, 
and incurred much expense, about the endeavouring to 
cure her of the illness which she laboured under, by 
reason of the committing of the grievance, and lost tbe 
society of his wife for a long time. — Held that this de- 
claration declared no action either before or since, 15 and 
16 Vict., cap. 7G, s. 40."—^//*)/) v. AUwp. Jvritf, 
1860, p. 433. 



tfomspnhute. 



SPOILED STAMPS. 

(To fhe EdiU^r of tht Scottl^sh Law Jonmal) 

SiR,~The exchange of spoiled stamps has always been a 
source of much annoyance and frequentiy of losa to the 
profession, in consequence of the strict interpretation of 
the schedules appended to the Stamp Acts, and the diffi- 
culty of moving the officials firom the deep ruts of routine. 
The experience in Glasgow and the west country haa, I 
beliGve, hitherto been, that you can only obtain stampa 
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in exchange for spoiled ones, and that not of another de- 



yenue, aa directed, requesting that the yalae of the 



nomination, but of the same onl^. But if a stamp be of spoiled stamp mentioned in the affidavit might be re- 
the value of £6, or upwards, or of a kind seldom re- \ turned in money. These were lodged at the Stamp 
quired, you may have the exchanges in stamps of a ' Office in Glasgow, and the usual allowance ticket was 



smaller value. But this narrow privilege is further re- 
stricted by the rule that the stamps must have been in- 
advertently and undesignedly spoiled. The qualification 
ia a curious <me« It supposes that a man may deli- 
berately and of set purpose, not inadvertently nor un- 
designedly, buy stamps, spoil them, be at the trouble of 
making an affidavit for the purpose of only getting other 
stamps, all for love, or the fun of the thing, pure and 
simple. The notion is insane; yet that seems to be the 
foundation of the qualification of the rule referred to. 
How the inadvertence and undesigoeducss is made 
apparent, I will not stop to inqnire. It is enough that 
the annoyances occasioned by official rules arc very great, 
and any amelioration of them, I am certain, would bo 
hailed as a boon. 



received. On the expiry of three weeks, the allowanoe 
ticket was presented for the money. The distributor stated 
that a letter would be received from the Inhmd Bevenue 
offices in London and Edinburgh on the sul^oct of the 
application. About ten days after, a letter was received 
from Somerset House, stating that a warrant for pay- 
ment of the money had been sent to Edinburgh, and two 
days thereafter, Mr Augus Fletcher wrote, stating that 
a warrant to pay the money had been received, and that 
the distributor at Glasgow would pay the amount on 
presentation of the letter; and, on giving a receipt in a. 
prescrilsed form, the letter was presented and the money 
repaid, under deduction of about 2d per pound for dis- 
count, etc., I suppose for trouble. 
The officials at the Stamp Office here stated that this 



I can see no good or sufficient reason why a spoiled j ^«« *^« ^^ appUcaUon of the kind which had been made 

imn officfi. Bho«M not >« GUsgow; but I aiu, I think, safe in saying that, if 



stamp, on presentation at any stamp office, should not 
at once, and without affidavit or inquiry, be exchanged 
for another stamp of the same or of any other deuomi- 
oation, paying, of course, for the ijapcr of the new 
stamp. Probably, a small ad valorem fine might be im- > 
posed to punish and prevent the carelessness of tran- ' 
scribers. ! 

Having had occasion recently to require the exchange 
of a spoiled stamp, and, although knowing the rule 
generally, I turned over a compilation called— *' Table 
of the whole stamp duties exigible in Scotland," pub- 
hathed by Blackwood & Sons, Edinburgh. The book 



you favour me by inserting this letter in your widely 
circulated journal, it will not be the last here and else- 
where. 

I am, etc., 

Glasgow, June, 1860. J. 0< 



(To the ICdUor of the Scottidi Law Journal.) 



'ZTr. 7 l*'----'-J"-J^-i'*«^*^««»«"'*«^,Sherift- Courts of Scotland, as a whole, stand at 

43 George Street, Edinburgh, the publishers' pUice of | ^y^^^^ j^^ ^-^^ ^ ^^^ library attainmenU; ai 
bunness. In a note to the preface, printed in italics, it is I j^ ^^ ^ ^ admitted, I fear, that the legal quaUi 

nud iMAt **f.nA ArfiAlm mart a^ * afl>A t.K/^eA In^iw^^..^^^] v.. i 



Sib, — ^I read with no little interest your recent articles 
, j^ . , . . upon the Qualiiict\tions of Practitioners before Sheriif 

team no officii m*rk-l.« no name attached to the title I ^o^^ There can be no doubt, I think, that the 
p^ge-b»tthenotopreaxod,bywayofpw^^^^ Courts of Scotiand, aa a whole, stand at a 

and 

_ qualifi- 

«id that" the articles marked • are th«» introduced by ^^^^ ^ \^, ^,„l^' ^ j^ ^ ^^ ^y^ 

Acta suhsequent to 65 Oeorge III., cap. 184, as near as | ^^^y OionU be. Permit me to give you an iUustiation 
may be m Uie enacUng words. Those marked t hare ' „f „o,^ ^d,^„„ to the provincial bar is regukted in a 
been m«.rted by the compiler; the rest are those of the I jo^vn, which, for the present, may be nameless-the 

Having presented 

that I had served an 

in an office in Edinburgh, 

produced my indenture,) and 

tluit I had made the laws of Scotland my study, and, 

praying that a remit might be made in common form to 

any two or more of the procurators practising before 

that Coui*t, to examine me upon my knowledge of law 

and the practice of Sherift* Courts, the Sherifi-Substitute 

pronounced an interlocutor remitting to two procuratom 

uominatlin as craved. These gentlemen, although not 

junior memben of the bar, were certainly neither of long 

standing as procurators, nor, by reason of seniority in 

j yours, prc-ciuiuently worthy of selection for the duty to 



schedules to the Act of 1815." Then, on turning to i i^„t for admission being myself. 
page 82 under the head of "Spoiled Stamps," which has \ , petition to the Sheriff, narrating t 
the mark mdicating that what follows is a statement by : apprenticeship of five years i 
the compiler, I found it stated, aftiir giving the common ^i^ evidence of which I pnx 
rule for exchanging, that, "in all cases of spoiled stamps 
the amount may be got in money; but special applica- 
tion must be made by letter addi-essed to the secretary 
of the Board, and lodged along with the affidavit." By 
the Board, is meant the Boaixl of Inland Revenue, 
Somecset House. Doubtful of the information thus 
given, never having heard of any application having 
been made for repayment, I yet thought it worth try- 
log; and I prepared the usual affidavit, and with a letter 
Addressed to the Secretary of the Board of lulaiid Re- 
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which they were called. Ooe of ihem, indeed, in ad- , a^oonda per query, and, when they did come, they were 
dition to having no reputation aa a lawyer, waa bleaaed miaerably ahallow, and conaiated, for the moat part, of 
with a mere ahadow of practice (which, however, waa aimpleinterrogatoriea upon the Sheriff Court Act There 
perhapa a neoeaary corollary); the other, although in < waa not one queation put to me which might not have 
droumatancea the very oppoaite of theae, waa not,, aa I i been anawered with eaae by any junior derk in any 
have aaid, of long atanding aa a procurator. The remit | Sherilf^Clerk'a cliamben in the kingdom. After my 
waa to then ttco; but, aa the practice waa for only oue firat blunder, I atiawcred aatiafactorily the qneationa put, 
to act aa examiner, and as I felt naturally anzioua to get ', and, politely ahaking mo by the hand, my examiner con- 

gratulated me on having paand my examination. The 



off with aa eaay an examination aa poaaible, I bent my 
atepa to the reputationloaa lawyer aforeaaid, who, how- 
ever, on reading my petition, auggeated the propriety of 



SheriflTa admiwaon followed in duo bourse. Looking 
bade upon that day (and it ia only three yean ago), 1 



the examination being conducted by himadf and hia confeaa I am not proud of iti proceedinga, and aet ex- 
colleague jointly. We accordingly waited upon that ^ oeedingly little value upon the otherwiao kind congratu- 
gentleman, but he had no apparent dcairo to take the lationa of my friend. Honour ia duo neither to Uic 
trouble which the remit impoeed ; ao, declining the examiner nor examined. Thta is only one out of many 
buaineaa in a way, and with a lode, which aeemed to j inatanceB which might be adduced of the laxity which 
savour of an obligation rondercd to rao, (1 bleaaed him ' prevaib in the admiMiou of members of the local bar. 
de pro/vndis for hia declinaturo,) my cxominator and I Caaea are known whero the examination ia a ludicrmia 
prooeeded to the County Buildings to enact tho ceremony I iarce: with mo it was an ignorant reality, but still a 
ao grave and oneroua to him, so alUimportant to me. ' reality. In some towns, it is well known that there ia 
Conducting me to an ante-room of the Court, we took ; not even the ceromony of examination, in lieu of which a 
our position at one of the windowa thereof, where, ! aubatantial gussle and deep potation aro the only paaa- 
itanding aa if in friendly chat, my examination pro- I porta of admission, 
ceeded. At this moment I forget the predse question ! I am Sir 

with which the examination openod^that ia to say, I ^ ^ ^ ^^ ^ 

J ^ v*u-- iva'^vj Your most obedt aorvaut, 

do not remember the ipttssuua verba^ but it had some- i 

thing to do with the competency of a sequestration : ^ rnocuiiATOR. 

under the Small Debt Act. I confess I had not very ! 

carefully studied this important branch of jurisprudence j '■ '-~^ -.^..^^^^ — -^^ — ^_:: ..- =:- « 

and, as ill luck would have it, I gave a wnmg answer. ' 

TT *_^ M. • ^ 1 TT V J 1 1.1 VI J • LWiAL Appoihtmkht.— Mr C. F. 8hand, advocate, hiut 

Unfortunate circumstaucel Unhappy, deplorable blunder! i,,^ appointed Chief Jiutioe of the Maiiritios. This is 

Tnatfiad of aippiug from the surface, and merely moisten- • another inetanoe^ which we gladly notice^ iu whidi tho 
I 1* i> xv J • •!• ^^ 1 • I Government has reoognieed the daima of the Soottidi Bat 

bg my hpa from the sages and avihana of a cUusBC age, 4^ ^ j^ in the l^^lJpoinUneiit. in the odoniea. The 

why had I not deeply drank from the spring itself and • daima of the Scottish Car to a laigo share in these appdnt- 

ImbiW Reruu. draugUta of S,„aU Debt lo«y Why ST^'tf^ilSSi'^^.SrHlSl'^^rbJ^?;^^^ 
had I rigged and c(Xuippod ray bark for an anUpodic a deaded preference. Tho lawron of theae colonies resort to 

r<,yi«e, only to bo wrecked . k»ot fioo. di««? Bat | S*:;|;Sl«!S^.;:J;^tr ^ SnSiil''pS£ 
not yet wrecked, I am glad to say. My examiner IIyc. Bat as our mnniciiid system is laigdy founded on the 

•««iJa»«i. «.... ««♦ • »«an ^c A«'«wk»;Ai<.ii ;« *u^ «A*v :» ' Itoman law, Scottish lawyers make it a snocial object of their 
evidently waa not a man of experience m the work m , ^^^, ^^ ^ ^ r^^ ^„riU.h lawyern never di. Soottidi 

which he waa for the present engaged. His questions ! lawyers do not thereforo need, on reodving a oolouid appoint- 
.P-dK.wwerop-BftUIyeo.Ure. He would .t«d r»u«. ^i:i;:Z,^S:^/jL^2^±,^^^i;^ 
Hating and hedtating over them for at leaat thirty j to enabla thsm sflkisntiy to disdiaige thsir judidd AmetiMsi 
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SHERIFF COURT RECORD. 



SMALL DEBT SUSFENSIONa 



Wb liATO always looked upon the Sheriff Court Act, 
1854, as one of the most radical and prudent re- 
fDrms of the procedure ia our Courts of law which 
tile history of Scottish Jurisprudence can furnish, 
mnd that because of the extent to which it expedited 
and cheapened the administration of justice in the 
^rorindal Conrta. Amongst other Taluable changes 
introduced by it, that which extended the proyince 
of the Small Debt Court, so as to include all actions 
ibr sums under j£12, must be regarded as by no 
means the least yaluable. In connection with this 
change, however, there is one provision which seems 
to be imprudent and anomalous. The great advan- 
tages of the procedure in the Small Debt Court liave 
hitherto been the inexpensive nature of the suit, and 
tlia &ct of the decision being final. The provLdon 
to which we refer has the effect, in certain cases, of 
Bullifying both of these advantages. 

The 36th Section of this Act provides, inter alia, 
" that in any case in which a decree pronounced by 
" the Sheriff in the Small Debt Court, for any sum 
''exceeding eight pounds six shillings and eight- 
<' pence, shall have been put to execution by im- 
** prisonment, the party so imprisoned shall be enti- 
f'tled to bring such decree under review of the 
'' Sheriff by way of suspension and liberation, and 
''such anspension and liberation shall proceed in 
" the form provided for summary petitions by this 
«Act" 



Now, we have two objections to this clause^ Ist^ 
That it opens the door for a long and comparatively 
expensiye procen before the same ju<lge; and 2d, 
That it holds out a remedy to, the defender which is 
not open to the pursuer. As to the first objection, 
it seems somewhat absurd to give to a judge a power 
to review and alter in one Court a judgment which 
he pronounced in another. But, apart from that 
objection, we see no gi»od ground for introducing an 
appeal in any particular class of cases. If it is a good 
thing, it should be open in all cases; and if a bad 
thing, it should be competent in none. As to the 
second olsjection, there is no reason why there should 
bo a right given to the defender which is not open to 
the pursuer. As it is only after imprisonment that 
suspension is competent, and as the pursuer never 
can be imprisoned under a small debt decree of 
absolvitor, it follows that he can never derive benefit 
from the provision. It usually happens, too^ that 
those decrees which are made the subjects of sus- 
pension, are against parties who either sue on the 
poors* roll, or are quite unable to pay the costs of a 
suspension if unsuccessful. We have every regard for 
the liberty of the subject, and believe that it should 
not be restrained on insufficient grounds; but we 
very much dislike provisions such as the one we 
have referred to, which are generally either made the 
cover for frightening a creditor with a settlement, or 
are the means of encouraging an obstinate debtor. 



THE LAW OP SETTLEMENT. 



Quomra the saying of the Psalmist, ''it shall rain 
snares npon them," Lord Bacon adds that there are 
no worse snares than the snares of laws growing exces- 
sive in number. It \b no doubt true that to meet 
the increasing complications of a state of high dvili- 
satiott the le^slation of a country must necessarily 

VOIk IX. 



be widely expanded. But the multiplicity of laws 
hence arising is, without doubt, no small evil It 
loads the shelves of the lawyer with statutes and de* 
cisions, estabUshing, explaining, contradicting^ oon« 
i firming; and the law of the land becomes so unweildy, 
I so utterly indigestible, that the mazim^ ignoraUojum 
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neminem exetuai, is apt to strike the layman as rather 
MTere. But in this, as in not a few other cases^ 
men have to some extent brought upon themselves 



a pauper can be made to exist must have struck 
many as wonderfully smaE It is easy, then, to 
understand that the expense of submissions, Sheriff 



the evils of which they complain. And it is to one • Court and Supreme Court actions of settlement pend 



of the most prominent of the needless complications 
of our law that we would now direct attention. 
Since the passing of the Poor Law Amendment Act 



ing between parishes, swallows up sums which mi^t 
otherwise have relieved much misery. It certainly 
strikes one at first sight as rather strange that any 



in 1845 the Law of Settlement has been rapidly grow- i part of the funds provided by the nation for the relief 
ing up. The division of Scotland into parishes formed of its poor should be spent in squabbling as to what 



the basis of that Act, and it specified certain facts to 
be attended to in determining what parish was liable 
for any particular pauper. According to the Aet^ a 
pauper might claim relief (1) from the parish in 
which he had resided continuously for five years, 
and (2) from the parish in which he was bom, in 
defisult of a settlement by residence. These were 
both residential and birth settlement. But it was 
soon found, in the practical administration of the 
Act, that these settlements were not sufiicient to 
meet the requirements of practice and the subtleties ! ments of the Law of Settlement afibrd to avoid cany- 
of parochial boards. Hence we have derivative | ing our benevolent intentions into effect We give 
•ettlements — such as settlements by parentage, de- charity as a people, but our parochial system exhibits 

us as giving it with a grudge. The parochial board 



particular parish shall afford relie£ And the ex- 
pense of legal proceedings to determine settlements is 
by no means the only burden which the parish must 
bear, in consequence of the Law of Settlement We 
must remember the serious loss of time which in- 
quiries into settlements bring upon inspectors 'and 
their assistants. In fiu^t, our poor laws lead to an 
absurdily. We are bestowing charUjf — ^the charity 
of a great nation — and yet we are quarrelling 
parochially and trying every means which the refine* 



pending on questions of forisfsmiliation or emancipa- 
tion; and settlements by marriage, depending on 



of the parish of A wants to avoid relieving poor 



questions of coverture. Gradually the Law of Settle- { persons, though Scotchmen, as much as may be. So 



ment is being developed, every day leading to new 
questions as new difficulties are started; every day 
testing to the utmost the ingenuity of the Court in 
drawing new distinctions. The reports of the Su- 
preme Court and the rolls of the Inferior Courts are 
never without a number of Poor Law Cases. Books 
on the subject are fast gathering around us, and 
already the Law of Settlement has taken its place as a 
distinct and important department of jurisprudence. 
This branch of law has been ably argued and elabo- 
rated. But we are often inclined to inquire, Wliy 
should it exist at alii The administration of the 
Law of Settlement is peculiarly removed from the 
attention and comprehension of the general public. 
It does not affect directly individual citizens, al- 
though it is felt in the increased parochial assess- John. Then there are the nice questions of foiis- 
ments. There are now and then some misgivings in familiation and of marriage to be investigated. And 



we have hit upon the notable expedient of a law 
whereby A may saddle the neighbouring parish of B 
with the nnwelcome objects of public benevolence. 
These anomalies exist, be it observed, in the relation 
of one Scottish parish to another, for we do not at 
present direct attention to the case of Englishmen or 
Irishmen becoming paupers in Scotland. We have 
one Scottish parish fighting with another^ the one, 
after a singularly-becoming fashion, trying to throw 
the legal duty of relief upon the other. Sometimes 
because John, the applicant, happened to be in No. 

20 instead of No. 21 Street, the lucky parish of 

A manages to throw the burden of supporting John 
upon the parish of R Nay, it may happen that the 
width of a stair saved a parish from chargeabiiity for 



the public mind as to the heavy expenditure atten- 
dant upon the distribution of the public aims. But 
few, save those of the legal profession, think of liti- 
gation upon a question in the Law of Settlement as 
one channel, by no means a trifling one, whereby the 
funds intended for the poor are diverted from their 
proper purpose. Doubtless the legal profession has 
no reason to complain of a source of litigation which 
brings handsome fees to the pockets of its members. 
The public do not notice, from the evidence of 
the law reports and otherwise, the heavy expenses 
which are frequently incurred to determine which 
of the parishes A, B, C, D, shall relieve some pauper 
applicant But certainly the sum upon which 



la^itly, there are interruptions of the continuity of resi- 
dence, which, from the migratory habits of our working 
population, gives occasion to much conflicting testi- 
mony. All these strange and expensive consequences 
follow necessarily from one not adhering strictly to the 
simple principle which should rule the administration 
of parochial funds — that we are really giving charity — 
the nation's charity — to the helpless destitute among 
us. Forgetting, or rather not attempting to keep this 
principle in view, we have built up an artificial and 
complicated system of settlements. Nature seems to 
require, and the law provides, that every necessitous 
fellow-countxyman should be willingly aided by the 
authorities of that part of his native land in which 
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his destitution may occar. Bat we have apparently 
tried every means to make the public charity bear as 
little the aspect of charity as possible Proceeding 
&rther and farther away from the natural simplicity 
of action in alms-giving, we have established artificial 
plans of oar own, which lead to much unnecessary 
trouble and expense. Certainly our system does not 
produce the same effects which charity duly bestowed 
ought to da The givers of relief, by their law and 
procedure, seem to show that they grudge to the poor 
man his pittance. The poor man accepts the 
alms without thanks, because he knows that if 
the Law of Settlement had afforded any chance 
of transferring the burden of his maintenance to 
another parish, advantage would have been taken 
of it. Surely nothing more reasonable could be 
propteed than that the parochial funds should 
upon no account be diverted from the charitable 
purpose for which they are bestowed; and further, 
that the public charity should not be marred 
by the grudging spirit shown in litigations on the 
Law of Settlement. It was all very well, no doubt, 
when the population was much less than it is now, 
and when society was much less complex in its 
structure, that the poor of a parish should be re- 
garded as having an exclusive claim on the charity of 
thatparish. Fellow-parishioners had then a chance 
of knowing one another, accustomed as they were for 
the most part to assemble from week to week and from 
year to year in the same parish* kirk. In this way, 
fellow-parishioners had naturally a certain claim upon 
one another. But now-a-days things have altered; we 
have outgrown our parishes. The plea most generally 
stated for the retention of the system of parishes, so 
£ar as it necesitates a Law of Settlement, is, that by 
a man's industrial residence in a parish he has con- 
ferred benefits upon it in return, for which he is 
entitled to relief from that parish before all others. 
But such residence, even though he may have paid 
parochial assessment, certainly confers upon him no 
right to relief from that particular parish; and, 
indeed, the benefits flowing from his residence have 
not by any means been confined to the particular 
parish of his abode. At this time, more than in any 
other i)eriod of our history, the state of the nation is 
bound together as a whole. The exertions of good 
citizens do not^ as formerly they might, aid in the 
production of good crops for one particular parish 
merely. The iucre<x<3ed communication throughout 
the land extends the sphere of usefulness of the 
individual, and gives him quite as strong a claim in 
his destitution upon the gratitude of the nation as a 
whole, as of the parish in which he may have abode. 
If such be the case, then, the proper plan for providing 
for the poor at the present day seems to be to 
establish a Scottish National Fund to be administered 



by the parochial agency now existing. This plan 
does not necessarily involve the much deprecated 
equalisation of the rates of parochial assessment 
Though, assuredly, it will be far better for the country 
as a whole, when it is practically recognised as true, 
that the whole people must stand or fall together. 
Heavy burdens and consequent duties cannot exist 
in one section of the state without affecting the 
whole. But our task is chiefly to show the evil 
which exists in the Law of Settlement to propose the 
question, why should this Law of Settlement exist at 
all) The remedy could easily be found if the publio 
were once desirous of its application. 



HERITABLE SEGURITIES, &g., (SCOTLAND) 

BILL. 

A Bill to Regulate the Levying and Collection of the 
Inventory Duty payable upon Heritable Securities and 
other Property in Scotland, prepared and brought in by 
the Lord Advocate, Sir George Lewis, and the Chancelkv 
of the Exchequer:— 

Whereas by an Act passed in the present seeuon of 
Parliament, chapter fifteen, it was enacted, that money 
secured on heritable property in Scotland, and money 
secured by Scotch bonds in favour of heirs and assignees, 
excluding executors, shoald for the purposes of the Act 
be held and interpreted to be moveable property, and 
should be included in any inventory to be exhibited and 
recorded in any Commiaaary Court in Scotland of the 
estate and effects of any person deceased entitled thereto, 
and in England and Ireland respectively should be deemed 
to be estate and effects for or in respect whereof any 
probate of will or letters of administration should be 
granted; and that every such inventory, probate, and 
letters of administration should be chargeable with 
stamp duty in respect of such moveable property; and 
that such property and the value thereof should be in- 
cluded in any afliJavit as therein mentioned, made on 
applying for probate or letters of administration in 
respect thereof, in England or Ireland; and it is ex* 
pedient that the levying and collecting of the said 
duty should be reguhited as hereinafter mentioned: Be 
it therefore enacted by the Queen^s roost excellent 
Migosty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this pre- 
sent Parliament assembled, and by the authority of the 
Bame, as follows: — 

I. All money secured on heritable property in Scot- 
land, and all money secured by Scottish bonds and other 
instruments, excluding executors, and all money secured 
by Scottish bonds and other instruments the rights to 
which shall be taken excluding executors, constituting 
the succession or part of the succession of any person 
who shall have died on or after the third day of April in 
the year one thousand eight hundred and sixty, shall be 
liable to inventory under the said recited Act. 

IL The said duty, with interest thereon at the rate of 
Ave per centum per annum from the expiry of the period 
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of six months after the death of sach deoeaaed peiaon, 
ahaU be a debt to her Migesty, and ahall be payable by 
any and every person who ahall take any money aecnred 
aa aforesaid, constituting the saccession or part of the 
BQccsBBion of any perwn deoeaaed, and that whether he 
shall take the same aa having a beneficial interest therein, 
or aa tmstee, or in any other capacity, and whether he 
shall have an absolute right, or only a liferent or life 
interest, or other limited right or interest therein, and 
whether he shall take the same by mortis catua convey* 
anoe, ot by special deatination, or by inheritance. 

IIL The person or persons bo taking such money aa 
aforesaid shall, within six months next alter taking the 
same or any part thereof or any interest due thereon, 
lodge with the Solicitor of Inland Revenue at Edin- 
burgh a full and true inventory upon oath or solenm 
aiBrmation, to be called a ** special inventory,'^ in the 
form of the schedule annexed hereto, of all money 
secured aa aforesaid, constituting the succession or part 
of the succession of such deceased person, such special 
inventory having thereon a stamp denoting the duty 
payable on the value of such money secured aa afore- 
said contained in such inventory, being the same rate 
and amount of duty, whether testate or intestate, as the 
ease may be, which would have been payable as inven- 
tory duty on moveable or personal estate of the same 
value; and the oath or aiBrmation to the said special 
inventory may be taken before any magistrate or justice 
of the peace within the United Kingdom or the Colonies, 
or any British consul; provided that in all cases the 
duty, together with the interest and necessary expenses, 
upon any money contained in such inventory, by whom- 
soever the same may have been originally paid, shall, in 
the absence of any special agreement or provision or 
valid testamentary direction to the contrary, be ulti- 
mately borne by the person or persons beneficially inter- 
ested in such money, and if there ahall be more than cme 
person so interested the duty shall be borne by them 
proportionally according to their several and beneficial 
interests in the money on which the duty has been so paid. 

IV. It shall be lawful for the executor or executors of 
the deceased to add the amount of money so secured, and 
the value thereof, indadiog the proceeds accrued thereon, 
aa hereinafter mentioned, to the inventory in Scotland 
of the deceased's moveable or personal estate, and to pay 
the stamp duty on the aggregate amount, in which case 
no special inventory or separate stamp duty shall be 
required firom the person or persons beneficially entitled 
to the money so secured; provided that in thia.case the 
executor or executors of the deceased shall make oath 
(or, if so privileged, solemn afiirmation,) of the true 
amount and value of the said money and proceeds; and 
the contingent provision for return of duty, hereinafter 
provided for, in regard to the debts of the deceased, 
shall in such case be applicable mutatU mutandis; and 



ikrther, in thia case, the inventory duty so paid on th« 
aggregate amount of the deceased's moveable or persona 
estate, and of the said money and proceeds, shall, in the 
absence of any special agreement or provision to tha 
contrary, be ultimately borne by the persons beneflciallj 
interested proportionally, according to their several and 
beneficial interests in the aggregate amoont on which 
the stamp duty shall have been so paid, and with right 
of relief accordingly. 

y. The spedal inventory provided by this Act, and 
the inventory of the personal estate of a deceased, con- 
taining also the property on which duty is impossd by 
the recited Act and thia Act, and also the inventory of 
the personal estate of a deceased, shall be stamped with 
duty according to the value of the property contained 
therein at the time they shall be ra^ectively awora to, 
including the proceeds accrued thereon down to thai 
time, and the duty or deficient duty according to foch 
value and proceeds and intereat thereon, at the rate of 
five percentum per annum, shall be a debt due to Her 
Mi^ty. 

YL The Commissioners of Inland Revenue shall grant 
a return of the said duty, correaponding to a rateable 
apportionment of the amount by which the debts (in 
respect of which a daim for return of inventory duty 
may be competent) shall be proved to the satislactioii of 
the said commissiouers to exceed the personal estate of 
the deceased, between the amount of the money contained 
in the said special inventory and all the other heriuble 
property of the deceased; provided such return shall be 
claimed within three years Irom the date of lodging the 
special inventory. 

Vn. Every person shall, for the purposes of this Act| 
be held to have taken money aa aforesaid who shall have 
received or intromitted with such money or any part 
thereof, or any interest due thereon, or who shall have 
made up a title thereto. 

YIII. Money secured upon heritable property by eon- 
veyance ex fads absolute, and money secured by ad- 
judication when the right of reversion has not expired, 
and all money secured in any other way upon heritable 
property, shall be subject to the provisions of the recited 
Act and this Act; Provided alwaya, that nothing therein 
and herein contained shall be held to apply to feu duties 
or to other permanent periodical payments which are 
made a real burden upon land, where payment of a 
capital sum of money is not thereby secured. 

IX. The said recited Act is hereby repealed, in so fiv 
aa it provides that in England and Ireland the said 
money shall be deemed the eatate and eflfocta for and in 
respect of which probate and letters of administiatioii 
shall be granted, and ahall be included in the aflidavit 
made on applying for probate or letters of administralioii 
in England and Ireland. 
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THE LIABILITY OP AN AQEln? FOR A FOREIGN PRINCIPAL 



Iir hiB Commentaries, Professor Bell states (L 6-14) 
that where the principal is abroad, an agent properly 
authorised is personaUy responsible on all contracts 
which he may enter into for his principal, although 
the fkct of his agency and the name of his principal 
are disclosed. To the same eflEect, he says in his 
Prmeiplet, p. 219, ''A factor for a merchant residing 
abroad is hold as his general agent; and, as snch, is 
responsible to the merchants here for the price of 
goods fiimished to his principal on his order. In 
support of this doctrine, reference is made to the case 
of JSteiyeu, Sd Jnly, 1829, 7 a D., 825. The only 
countenance which that case gires to so important a 
principle — ^if it be a principle at all — ^is an observa- 
tion made by Lord Pitmilly. The case itself was 
decided wholly upon the facts, and not npon any 
qoestion of law. The advocator, Burgess, was sued 
by Buck & Co., the respondents, for the price of a 
quantity of goods furnished on his order. In defence 
it was pleaded that the goods wero in fact furnished 
on an order transmitted by a merchant abroad to Bur- 
gess^ who had transferred it to Buck & Co. A proof 
was allowed in the Inferior Court, and it was fouud, 
upon advising the proof led, that the defence was not 
well-founded in point of fieict. The Lord Ordinary 
and the Court confirmed this judgment Lord 
Pitmilly, however, observed that independent of the 
fbilure on the part of Butgess to prove the facts 
averred by him, he, as agent ordering goods for a 
person abroad, necessarily rendered himself personally 
responsible for the price. It is most probable that 
there was no argument upon the question so ab- 
solutely settled by this obUer dictum. The case 
seems, from first to last, to have been dealt with as 
one involving merely the question, Whether the goods 
had been furnished on tho order of one party, the 
defender, or on the order of another. Besides, the 

whole length to which the observation reached was^ 
VOL. n. 



that an agent purdiasing goods for a foreign principal 
was liable for the price; and it gives no support to 
the general statement, that on all contracts entered 
into for a merchant abroad, the agent here is person- 
ally responsible. Notwithstanding this, a vary 
general impression prevailed that an agent was so 
liable. The high authority of Professor Bell gave 
currency to the opinion, which seems to have been 
accepted without much investigation. Hence the 
discussioDS which resulted in its being held that 
England and IreUnd were not^ in such cases, foreign 
countries. At length, however, the question has 
been Mrly raised, and is now, we think, finally 
settled. We have so recently devoted so much space 
to the law of agency, that we will hero do little more 
than call attention to the principles settled by tho 
case just referred to. ^Millars v. MUcheU, CaddeU 
A Co,, 17th February, 1860; ScoUiak JuriO, YoL 32, 
p. 346.) It was there found that there was no pre- 
sumption or rule of hiw by which an agent or factor 
was personally responsible on contracts entered into 
by him for a disclosed principal, and that the whole 
question to be determined in any such case was, 
whether credit had been given to the agent or to tho 
principal This is in perfect consistence with the 
law of America in its result, at least, and is the law 
of Engknd. The American jurists, Story and Kent, 
agree in stating that the presumption that credit is 
given to the agent, must yield to proof that credit 
was given to the principal only, or that the usage of 
trade freed the agent. In short, that the intention 
of parties, as that might be gathered from the sur- 
rounding circumstances, determined on whom should 
rest tho responsibility. 

In England it was held, confirming previous 
decisions in Oreen v. Kopke, 2d JuriO, N.S., p. 
1000, that there was no rule of Iaw that a person 
contracting in England as agent of a foreign principal 
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is personally liable on the contract That the cir- 
oamstances of each case must determine whether 
credit was given to the agent or to the principal. In 
dting this case in a previous paper, YoL L, p. 50, we 
ventured to express an opinion that it would be 
followed by our Courts should the question come to 
be tried. 

In MiUari case it was found that the advocators, 
William and James Millar, as agents for Cordcs and 
Qrttnemeyer of Hamburgh, sold to the respondents a 
cargo of bones to be shipped from Denmark — ^that 
they had authority to make the sale, and at the time 
disclosed the names of the sellers. The sellers failed 
to ship the cargo, and thereupon the buyers raised 
this action against the agents for damages. A large 
majority of the whole Court found that the agents 
were not liable. We will state shortly the principles 
which this case establishes and confirms : — 

Ist^ That the presumption that an agent is liable 
for a disclosed principal residing abroad is one of 
£Mt varying with the circumstances of each case. 

2d, That there is no presumption of law against 
the agent of a foreign principal more than against 
the agent of any other person. And 

3d, That every agent avowedly acting for a dis- 
closed principal is presumed to bind his principal 
and not himself till the contrary is proved. Accord- 
ing to these rules the rights of a buyer or seller 
dealing with the agent of a principal abroad are to 
be determined by ascertaining the intention of the 
contracting parties, and this is unquestionably the 
most equitable rule. 



NOTANDA ON CRIMINAL PROCEDURK 



Wb propose to offer some suggestions for the relief 
of the agents for the poor from what seems to us un- 
necessary obstructions and unreasonable responsibili- 
ties in the discharge of the duties imposed on them, 
chiefly in criminal cases, and more particularly in 
cases before the Circuit Courts. 

Every agen^ must have experienced, in preparing 
for the defence in a criminal case, the difficulty and 
sometimes the impossibility of convincing witnesses 
for the Crown that the agent for the panel, equally 
with the Procurator Fiscal, was entitled to precog- 
nosce them, and that they were bomid to disclose to 
him all they know of the case. But this is a trivial 
obstacle compared with the task imposed on the 
agent of finding out, it may bo forty or fifty wit- 
nesses, guided by no other direction than the name 
and street, in a densely-populated district where one 
man does not perhaps know his next door neighbour. 
The evil is agj^ravatcd by the limited time which the 



induciae of an indictment usually afford for invest!* 
gation. If, besides all this» as sometimes happenSy 
the witnesses are scattered over the country, or in 
England or Ireland, a full preparation becomes im- 
practicable, and the unfortunate panel, unable to pay 
for extraordinary services, is left, as regards his de- 
fenccy pretty much to the chapter of accidents. Now, 
we see no reason why the agent should thus be 
harassed and annoyed on the one hand, or the panel 
sacrificed on the other. While the trial of the panel 
is conducted with open doors, his judicial examinsr 
tion and the prosecutor*s examination of the wit- 
nesses are carried on in the secrecy of the Procurator 
FLscal's chamber. The panel is unprotected and un- 
advised; and the witnesses exposed or at least liable 
to every species of ev pcaie dealing. It is not diffi- 
cult to conceive the result Charges are not unfre* 
quently preferred, persons apprehended, imprisoned, 
and tried on evidence for the Crown, which at the 
trial is refuted or explained consistently with the 
panel's innocence by the evidence for the defence. 
With this evidence the Crown officers have not been 
made acquainted. We do not say they have been wil* 
fiilly kept in ignorance. It has simply not bem 
brought under their notice. As a general rule, a 
Procurator Fiscal deems it his duty to convict, never 
to acquit The panel is, in theory, considered able 
to defend himself; in fiict, ho is unrepresented 
throughout all the preliminary inquiries before trial, 
when attention to his interest might sometimes ob- 
viate imprisonment and trial Now, this is by no 
means a necessary evil Why should not the prisoner, 
at his examination, be allowed the benefit of legal 
advice) or indeed why should an accused person be 
baited by interrogatories calcukited to convict but 
never intended to exculpate t If the accused must 
be examined secretly, let the witnesses at least be 
examined in his presence, or that of his agent 

Audite alteram partem. If this cannot be accom- 
plished in consistency with the spirit or rather the prao- 
tice of our criminal jurisprudence, let the warrant of 
committal served upon a prisoner embrace a diligence 
to cite witnesses for precognition. The Procurator 
Fiscal and poors' agent will then be more equally 
matched, and facilities and opportunity will then be 
afforded for maturing a defence in a manner 
tory to the agent and just to the panel 



LEGAL EDUCATION. 



Dean Bannatyme of the Glasgow Faculty recently 
addressed the members on the subject of the education 
of apprentices and clerksi and the address has since been 
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knad in the form of an elaborate pamphlet, of which 
we here give an analysis. 

Re£BrriDg bj way of introduction to the edacational 
leqniremenfcs of the Faool^ of Adyooatea, Writers to the 
fiignei, and Solicitors before the Sopreme Court, and to 
the higher standard of Legal Education in England, he 
proposes for adoption by the Glasgow Faulty—- 

1. To fix the hflginnifig ol apprentioeshi|is at 17 ywas of age, 
stiD, how«f or, keeping the term of appientioeehip at Uto yean, 
and one year of elericihip. Thia would bring parties to 23 
yesn of age before they oonld enter the Faculty. 

2. ▲ giadual elevation of the itsndaid of edoeational quali- 
fication, both for apprenticeBhipBand admioioDB to the Faculty. 

5. To inatitute Uma jide examinations, lo as to aioertain 
that the leqnirite qoalificationi haye been aotuelly attained. 

4. Bafen to an appended echednle (A) containing an out- 
Una of the Bubjects propoeed and the periods for examination, 
whioh is divided into two parts, (1 ) on applicatiioa to be allowed 
to eerve as an apprentice, and (2) on application for admission 
to the Faculty; which htft is subdivided, (1) general, and (2) 
professional. To assist the Deen and Coundl in these exami- 
matioiis, experienced persons may be called in, and the ques- 
tions^ so far as jnracticable, to be answered in writing. 

6. Periodical examinations of apprentices and derks; and 
thia perhaps is the chief novelty of the scheme. These exami- 
nations to be once a year, and conducted by the Dean and Coun- 
cil, or a Committee of the Faculty, and to be vohmtary. The 
snbjecii and periods of examination are placed under four beads 
In a schedule (B) appended to the pamphlet. Class I. For those 
wbo have not been more than one year in an office ; Class II. 
For those who have been firom one to two years in an office ; 
CUms III. For those who have been from two to three years 
in an ollioe ; and Class IV. Those who have been three years 
and upwards in an office. Be-examinatious may be ordered 
on subjects of previous examination. The stimulants to these 
voluntary examinations are certificates of proficiency and 



6. Prizes to be given for Essays on legal subjects, and leo- 
tares to be delivered by eminent lawyers and others on such 
topics as international law, codification, assunilation of laws of 
diffiBrant States, mercantile usages, and speculative questions 
oonnected with the amendment of the law. 



Since the Dean's addross was delivered, and printed, 
and drcolated, a Committee of the Faculty has been 
appointed to consider the scheme propoeed, and they 
have adopted that part of it embracing the voluntary 
examinationa of apprentices and clerks. Wc therefore 
think it may be useful to give in extenso the fifth division 
of the address and pamphlet, and the Schedule of subjects 
for examination referred to. The remainder of the sug- 
gestions is still under the consideration of the Faculty. 

5. There is a farther application of the system of examina- 
tioDy which has not yet been adopted by any other profemional 
body, at least in Scotland, but which appears to me likely to 
prove very valuable in converting the young men usually 
employed in our writing chaml>ers into well-trained practical 
hnryens and intelligent and exact men of business. What I 
propose is ptriodieal examinations, so directed as to test the 
pioftiosi of the parties examined, fircm time to time, in that 
teobnical knowledge which it is the intention of a service for 
a term of years, in the chambers of a master, to bestow. 

Of course it is not intended by this proposal to interfere 



direetiy with tiie routine or system of management pursued 
by the master in his writing chambers. As he has the 
responsibility so must he have the control, and be left to the 
exercise of his own discretion as to the way in which he can 
best combine the execution of the work to be performed, with 
the instruction of his pupil or derk. StiU I hope it will not 
be presumptuous in me, if, in pasting, I remind my brothren 
how much greater benefit a young man derives, as well as 
how much more useful he becomes to his master, when some 
pains an taken to explain to him, in a few words, the object 
and effect of any thing he may firom time to time be instructed 
to do, and when he is thereafter invited to draw on his own 
rerouroes in order to work out the problem. But, to return 
fipom this digression, it appears to me that to establish period- 
kad examinations under the direction of the Faculty, would not 
in any way interfere with, but rather recognise and strengthen 
the control and discntion of the master. 

Such examinations would be of use (1.) by stimulating 
the young men to exertion; (2.) by affording them, in the shape 
of certificates of proficiency, the most honourable and service, 
able testimonials they could procuro; and (3.) by rendering them 
much mora useful to their employers during the whole term ol 
their service. The firamers of the Bill for the amendment of 
the existing English Statutes seem to bavo viewed this question 
in somewhat the same light, for they propose, as aheady ex- 
plained, to authorise the Judges to establiidi periodical exand- 
nations in legal knowledge, during articles, and to extend the 
examinations beforo admission to all matters of business usually 
transacted by attorneys. 

But, it may be asked, how aro habiti of business and men- 
tal training to be tested by examination? Thero aro no doubt 
many things the progress in which cannot be direetiy ascer- 
tained by such means — regularity in attendance — willingnen 
to work, and such like. But the proposed examination although 
necessarily confined to subjects of a different kind, may be so 
contrived as to afford indiroct evidence even on these features 
of the conduct and character. 

What I have to suggest on this port of the subject for your 
consideration is, that the Faculty should fix certain stated times 
for examinations, probably once a year. At the times so fixed, 
I propose that the Dean and Council, or a Committee of the 
Faculty to be specially appointed for the puqxMc, should 
proceed to examine as many of the apprentices and clerks as 
may choose voluntarily to come forward, and to grant to each 
of them such a " Certificate of Proficiency" as his examination 
may cntitie him to. In order to enable the young men to be 
classified for these examinations, an explanatory statement 
might be drculated beforohand, indicating generally the naturo 
of tiie subjects on which those who entered their names for 
examination in any one of foiu* or five classes might expect to 
be examined. 

It would be premature, at present, to attempt to arrapgo 
the detail of subjects appropriate to each of these dssses, 
assuming them to represent the probable progressive advance- 
ment of an apprentice or derk during a period of four or five 
years, but I bog to refer you to the Appendix for a general 
indication of their character and dassification. The standanl 
of acquirement ought to be varied from time to time according 
to the education and training which tho young men aro in the 
habit of receiving prior to entering on their professional duties. 

Eadi apprentice or derk wishing to be examined might be 
allowed to choose his own class, and even to some extent to 
sdect his own subjects for examination — ^tho certificate granted 
being of course made to correspond. 

In addition to the propoeed certificate, which I think would 
be of value to a young man seeking for new employment^ I 
would suggest that the FoctUty should give prizes to those 
who had ^lassed the best examination in each dasi^ aOowiog 
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the laoeeKful party the option of taking it either in money or 
in booki. 

If Mme sucfa plan ae that I liave now aketehed, in the 
maturing of which the practical ezperienoe of the memben of 
Faenlty would be of the utmost value, were adopted, I hare 
little doubt that Gbigow, which is already a great lehool of 
practical inatroction in our branch of the legal prafaiiion, 
would be itiU more largely reaorted to by the youtha who are 
preparing for buaineBB in varioua parta of Scotland for the 
pmpofle ol completing thor education. 



NoTiy indicating generally the nature of the questions to be 
put, some TerbaUy, others in writing, at the proposed 
Periodical Examinations in practical and legal knowledge, 
to be voluntarily submitted to by the Apprentices and 
dttks in the employment of Members of Faculty. 

CIms L — Intended for young men who have been not mere 
than one year in an oflkw.— 1. Booking and FQing Letters. 
S. Post Office, Stamp Office, and Bank BeguIatiouB and Forms. 
8. Handwriting and Figuring. 4. Arithmetic, (Four First 
Bules, Simpto and Compound.) 6. Stj^ of Coining Plead- 
ings^ Letters, Accounts, etc. 

daas n. — ^Intended for young men who have been at least 
one year in an office. — 1. Writing to Dictation. 2. Letter- 
writing. 8. Negotiation and Protest of Bills. 4. Extending 
Deeds, indading knowledge of appropriate Stamps and number 
of words in each sheet. 0. Form of Testing Clauses. 6. 
Foim of Attestation of Eoglish Deeds. 7. Office and Funetioos 
of a Messenger. 8. Service of Summonses and other Writs 
and Executions of Service. 9. Citation of Witnesses and 
ibnns connected therewith. 10. Arithmetic, (Interest and 
Bule of Three.) 

Class III. — ^Intended for young men who have been at least 
two years in an office. — 1. Names and Contents of Law 
Books read during the last twelve mouths. 2. Mode of pro- 
curing Mercantile Sequestration. 8. Mode of proving Bank- 
rupt Estates, (including Forms of Affidavits), and general 
priocipleft of ranking debts. 4. Preparation of Returns con- 
nected with payment of duties on legacies, annuities, residue, 
and succession. 6. Office and functions of a Notary. 6. 
Forms of Notarial Instruments and Schedules other than 
Feudal Writs. 7. Nature of Diligence to found jurisdiction 
on the dependence and in execution, and forms connected 
therewith. 8. Examination in the Law of Contracts, Bules 
of Succession in Heritage and in Moveables, the Law of 
Evidence, or other like subjects, as these may be announced 
beforehand. 9. Latin Dicta and Phraseology, to be foimd in 
Scotch Law Books. 10. Statutes passed durbg the last 
twelve months sffecting the Law of Scotland. 



ChuB IV. — Intended for young men who have been three 
years or upwarda in an office. — 1. Names and Contents of 
Law Books read during the last twelve months. 2. Drawing 
simple Deeds without a S^ Book. 8. Deeds necswaiy to 
complete a progress under given droumstanoss. 4. Foima of 
Proosss in the Inferior Court 6. Bules of Praetice in regaid 
to Taxation of Accounts. 6. Book-Keeping by DooUe Ebtry. 

7. Examinatian in such parta of Mercantile and Bankruptcy 
Law as may be aanonnced beforehand, (Bell's Commentaries.) 

8. Examination in Conveyaaong, (Bon's Lectures, — Bell en 
Completing Tities,~I>nff,^Men&es's Lectures.) 9. T^analap 
tion of one or more Titlea of JuBtinian*s Institutes. 10. 
Statates passed during the last twelve montha affecting the 
Law of Scotland. 

N.B. — ^When a yoimg man has passed a previoua examiaa* 
tion he must be prepared lor the examinen^ if they see it 
necessary, r»«xamining him on any of the subjects of such 
previoua examinatioB. 



The following intimaiion, with, a copy of what we 
have now given fVom the addrese, hae been aent to the 
office of each Member of Faculty. 

PSBIODICAL EXAMINATIONS. 

The periodical Ezaminationa of the Apprentioei and 
Clerka in the employment of Membera of Faculty lefened 
to in the annexed Programme will take place thia year 
in the aeoond week of December, within the Library, 
St George's Place. The exact days and honia will be 
fixed, and notice thereof given, as soon as it is seen 
how many names are entered for examination in each 
Clan. 

Those Apprentices and Clerks who are desirons of 
bein|^ examined and of receiving Certificates will be so 
good as giro in their names to the Clerk of Faculty on or 
before the 20th of Noyember next. 

A Prize will be given by the Faculty for excelling in 
the examinations, written and oral, to one individual in 
each of the four Claaees. 

The examinations in Law in the third Class will be on 
the nature of Civil Contracts generally, and on the Con- 
tract of Loan in particular, and in the fourth Class on 
the Contracts of Sale and Ilire, and on the effects of a 
me and de me holdings, and tlie Kegistration of Deeda. 
Written Queries on these subjects will be submitted on 
the days of examination and written answers required. 
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SOCIAL SCIBNCE ASSOCIATION,— LOCAL OOUBTa 



Tn Meeting of the National AasociAtion for tiie 
Promotion of Sodal Sdenoe held last month at 
Qla^gow ia ahready dedaied to have been a complete 
tacoen. At no preTions Meeting of the Ajaeociation 
was the aame interest displayed in the department 
of Jonspradenoe. The ability of the essayists and 
the eameetnesi of thoae who took part in the disena- 
iiona aecored the attenticm of a laige audience, by no 
means exolnsiYely composed of members of the legal 
profession. It wonld &r exceed our limits in a 
nngle paper to touch upon all the subjects of discus- 
sion taken up by this section. These embraced the 
Feudal System — ^the Law of Evidence — Procedure 
in Criminal Courts— Bankruptcy — ^International Law 
— Legislation — and Local Courts. We confine these 
remarks to the last subject, as more immediately 
£dling within our own provinca The discussion on 
this subject was introduced by Sheriff Barclay of 
Perth, who read a paper on the Local Courts of Eng- 
land and Scotland. After contrasting the jurisdic- 
tion of these Courts, and showing how much more 
extensive the jurisdiction of the Sheriff is than 
that of the County Courts in England, the learned 
Sheriff urged the further extension of the jurisdiction 
of the Sheriff which already had been found within 
all its bounds to give so much satis&ction to the 
community. We pass on without adverting fiurther 
to this part of the subject, because we have formerly 
discussed it, and may again advert to it under a 
separate article. In the meantime, the constitution 
of the Local Courts is in no danger from the sngges- 
tions made for the extension of the Sheriff's juris- 
dietion. But the learned Sheriff offered an opinion 



upon two questions which must not be allowed to xth 
main uncontradicted, or to go forth as embodying the 
views of the profession generaUy. The first referred 
to the introduction of Juries to try dvil causes in 
the Sheriff Court Sheriff Barclay said, with great 
truth, that while the Sherifb were entrusted with 
the guiding of a Jury in criminal cases, there was no 
reason why they should not be considered competent 
to preside with a Jury at the trial of a civil case. 
Nobody will dispute the ability of the local Judges 
to conduct a Jury trial, and guide the deliberations 
of a Jury either in civH or criminal cases, but it 
does not follow from this that trial by Jury should 
be introduced. The learned Sheriff said that the 
benefits of Jury trial are more indirect than direct, 
and to this opinion we assent Doubtless to the 
profession the benefit would be direct and immediate. 
If conducted as Jury trials now are, the profit to 
the lawyers would be most tangible; but to the 
suitors, where would be the benefit 1 Uncertainty in« 
creased— <lelay doubled — and expense augmented — 
would be among the immediate results. It might 
be that a short experience of such consequences 
would diminish litigation, and as litigation is not 
often a source of pleasure or profit to either of the 
suitors, "the indirect benefit" accruing from such an 
innovation might very much exceed any direct ad- 
vantage which the most Utopian dreamer oould 
expect from so great a change. In the progress of 
Beform a royal road to the termination of a Jury 
trial may be discovered, but in the meantime the 
way is long and tedious, and he who pursues it 
generally learns that the costs of the journey are 
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by no meaiiB oompeiiMted by the result It is not^ 
then, any want of confidence in our local Jadges 
that leads us to object to the farther introduction 
of Joiy trial On the oontraiy, it is because we 
hare complete confidence in these Judges that we 
contend for keeping the Jury out. of the Court >f 
the Sherifil Jury trials are tedious, expensive, and 
UDsatisfiMtoiy; and while we have so experienced 
loesl Judges^ it is much better to accept their de- 
cisions upon disputed questions of fiMt than to trust 
to the verdict of a Jury. In the one case, a mind 
thoroughly schooled by early training and continued 
practice to the disentangling of truth from falsehood 
and error is applied to the settlement of disputes; 
while in the other, those habits of mind so necessary 
to the consideration of disputed questions and their 
satis&ctory solution are too often wanting, and in no 
case guaranteed. 

The other point to which we propose to advert 
relates to the appeal from the Sheriff-Substitute to 
the Sheriif-PrincipaL Sheriff Barclay condemns the 
i^stem of ''double Sherifb*' as unnecessary and un- 
sound, and contends for an appeal direct from, the 
Coun^ Court to the Court of Session. In one part 
of his paper he attacked vigorously and justly the 
manner in which law is administered, or, more 
correctly, frequently not administered in the Small 
Debt Court The rapidity with which cases are dis- 
posed of, so that it can be said so many cases are 
despatched per hour. The " sic volo tic Jubeo ** style 
of the judgments, and the consequent wrong and in- 
justice frequently perpetrated on the poor man, to 
whom the sum in dispute, though absolutely small, 
may be of the greatest importance. The exclusion 
of all appeal is unquestionably the source of this 
evil When, therefore. Sheriff Barclay proposed to 
sweep away the office of the Sheri£^ as at present 
distinct from that of the Sheriff-Substitute, we should 
have expected that he would have offered us some- 
thing in its stead, as much within reach 'Of the 
suitors, and in itself more satisfactory. But not so. 
The Court of Session, according to lus plan, is to be 
the Court of Appeal It was an easy thing to dis- 
pose of some of the aiguments for the retaining of 
the present system. As for instance — ^That the 
Sheriff, being non-resident, was removed from local 
prejudices^ and that residing in Edinburgh, he was 
more likely, than a resident Sheriff, to be funiliar 
with the dedsions of the Supreme Court These 



arguments belong to the past, and are only now 
employed in defence of the office by those who take 
their opiidons, as they have their names, by descent 
The only argument of any weight was one whidi 
applies to all appeals on questions of &ct from a 
Court of the first instance, vie— Thai notes of evi« 
dence cannot convey the same impresoon as tha 
hearing of the witnesses. This, however, admits of 
a simple, and an almost complete remedy; for ii^ 
instead of notes in the form of a narrative, the 
examination of witnesses was taken— qu^tion and 
answer—- by short-hand writers^ the Appeal Court 
would have everything that is required to enable a 
judgment to be formed on the proof adduced. It is 
almost a waste of time to argue the inexpediency of 
substituting for the present appeal — an appeal direct 
to the Court of Session. Prelimimuy pleas, ques- 
tions upon the relevan<7, and many incidental points 
have to be disposed of in the course of a pmnons 
Sheriff Barclay did not say whether on any such 
points an appeal should be competent If so, thsn 
who could form any notion of the expense and de- 
lay which would attend any action t If not, it 
might be found at the end of a case that all the 
expense from the closing of the record had been 
thrown avray. There is less chance of such resulfei 
where there ia an easy and cheap appeal interposing 
a consideration of the case by two Jndgsa. We rxe 
not to be held as maintaining that the conBtitntioii 
of the Appeal Court is perfect Our views have 
already been expressed on this matter;* but most 
certainly the appeal now allowed from the Sheriff- 
Substitute to the Sheriff, is to be preferred to no 
appeal at all It serves as an iomiediate check, 
affords an additional stimulus to care and attention 
on the part of the Sheriff-Substitute, and gives ad- 
ditional confidence both to the public and to practi- 
tioner& It would be no compensation to the pubUc, 
while depriving them of this remedy, to give them 
an immediate appeal to the Supreme Court Lord 
Mackenzie, who took part in the discussion, bore 
testimony to the delay and expense of that tribunal, 
and in doing so, defended the present Appeal Court 
as at once satisfactory, and more expeditious and 
cheaper than an appeal to the Court of Session. 
Mr William Bums also expressed his dissatisfisctioii 
with the proposed change, and brought before the 
section a scheme similar to that stated in the article 
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refenrad ta He was followed by Mr Sheriff Bell of 
Qlttgow^ some of whose yiews, we oonfess, seem to 
08 somewhat starUmg. He appears to have attacked 
the office of the Sheriff at the outset, on the ground 
that the patronage was in the hands of the Crown, 
and was generally exercised for political reasons. Is 
this tme only in regard to the appointment of local 
Judges? If this is an objection at all, it applies to 
all the jadicial institutions in the Kingdom. There 
are few appointments without reasons, and conse* 
qaently the same objection might be urged against 
all If the Sheriff be appointed for political services, 
lor what reasons would the SherifEb-Substitute— 
who in the proposed change would be Sheriffii with- 
out appeal except to the Supreme Court — be ap- 
pointedl At present the Sheriff has the patronage; 
in the proposed state of things that patronage would 
be transferred to the Crown. There is nothing, 
therefore, in the objection itself nor is there any 
remedy for the supposed evil in the proposed change. 
The main objections, however, urged by Mr Bell, 
were the delay which it is said is occasioned by the 
appeal; and second, The alleged unsatisfiictoiy result 
of a single Judge sitting on appeals. It was said 
that two or three months often elapse before an 
sppeal- is disposed o£ This, we believe, to be cor- 
rsct; but it is an abuse not necessarily incident to 
the present system. Lord Mackenzie stated that 
when he was Sheriff of the County of Ross, he 
advised and returned eveiy case transmitted to him 
within eight days, and there is no reason why every 
Sheriff should* not follow such an example. The 
more serious charge, however, upon the present 
system was that it was unsatisfactoiy to the public, 
so much 80 that the only remedy lay in the ultimate 
advocation of many of the cases to the Court of 
Session. We dte Mr Bell as a witness on this poiut 
In opening last winters session of the Court at 
Glasgow, his Lordship is reported to have said — 
'' The great majority of the 950 cases brought into 
" this Court in the course of last year were subject 
" to advocation to the Court of Session; but it is 
'' satisfactory to be able to state, as showing the con- 
^ fidence which the community feels in its local in- 
" stituLtions^ that there have just been seventeen ad- 
'' vocations." It is difficult to understand how, in 
the £ace of this state of matters, it could be asserted 
that the public were dissatisfied with the present 
syatem, and would prefer an appeal to the Supreme 



Court, without the intervention of any intermediate 
Court of Appeal As a measure of reform, the change 
would be a delusion and a snare. How, for instance, 
would it work in a Court where the practice is, in 
the absence — ^it may be unavoidable—of an agent for 
either of the parties, to decern in terms of the libel, 
or to dismiss the action, vrith expenses, without a 
word on either side) Again, preliminary pleas- 
objections stated in the course of a proof-— questions 
as to whether a proof should be allowed or not — are 
all matters upon which it is better to have the opinion 
of two judges than of one. It would be a miserable 
remedy to substitute for this an appeal to the Court 
of Session. Instead of extending our local Courts and 
increasing their usefulness, the abolition of the office 
of Sheriff-Depute would serve only to exalt the Sheriff 
Substitute — to make him in many cases absolute — to 
introduce to the ordinary Court very much of which 
Sheriff Barclay complains in the Small Debt Court; 
for with the expense and delay which attend pro- 
ceedings in the Court of Session, many would sub- 
mit to injustice rather than go there. We cannot 
spare any part of our local institutions to please 
any one. On the contrary, it should be the en- 
deavour of all well-wishers, to a system which has 
so long and so much benefitted the community, 
rather to increase the weight, and thereby augment 
the usefulness of our local tribunals. These ends 
never could be effected by shutting one of the most 
important Courts, but are rather to be accomplished 
by adding to the number of the Judges in the Court 
of Appeal, and retaining the same simple, cheap, and 
expeditious mode of obtaining the judgment of that 
Court. 



THE LEGAL PROFESSION AND SOME OF 

ITS GRIEVANCES. 
The medical profession is, in the great majority of 
its followers, the worst remunerated and most toil- 
some of what are called the learned professions. It 
is perhaps from this fact that its members seem most 
alive to any supposed attempt to infringe upon their 
independence, or by public act to extort services 
without a consideration. The return which they are 
required to make without recompence to the registrar 
of each district is considered a burden too heavy to 
be borne; an outcry is immediately raised against the 
ii^ustice of exacting services without compensations- 
deputations, generally a most fruitlees resource^ lay 
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Biage to every man who is anppoeed to have inflaenoe 
with the goTernment or weight in the Houses of 
Parliament— memoxials are presented — and some even 
lefuse to obey the law and get into difficolties with 
the public prosecutor. It is quite refreshing to wit- 
ness so much etprit de oorpe — so much natural and 
oommendable unanimity of opinion and unselfish 
sympathy as this wicked attempt of the Legislature 
practically to set at nought the golden rule that 
^the labourer is worthy of his hire/' has erdked. 
Beflecting upon this, we were naturally led to con- 
sider the condition of the profession to which we have 
the honour to belong. Very much on the principle, 
fat expenmenitum in tih a)f7>ore— on which, by the 
way, to some extent it is popularly supposed the 
younger disciples of the other profession to which 
we have referred ''walk the hospitals,*' the junior 
members of the legal profession accept, without 
grumbling, and dischaige — ^let it be said to their 
credit— with, great diligence the onerous duties of 
agents for the poor in civil as well as in criminal 
cases. There is not much reason to complain of the 
good old law which assigns to every poor person 
agents and counsel, so that lus case may not suffer 
from lack of legal wisdom. Bat then sometimes — 
nay, very frequently — ^the proper objects of parochial 
relief are quietly handed over to the agents for the 
poor, and a suit, which is really for the relief of the 
parish, is conducted in name of the pauper "without 
£m or remuneration." No great outcry has ever been 
made about this, although in some districts inspec- 
tors of the poor have received a wholesome lesson upon 
the subject Then, there is what is known as the 
attorney-tax; a tax to which, it has been said, all 
young practitioners are opposed, whUe the majority 
pf the seniors — ^because, we suppose, they have less 
time and more money — are quite indifferent It is, 
however, a tax, over and above income and every 
other tax, to ^ich solicitors and attorneys are com- 
pelled to submit, on the principle, we suppose, that 
it is very much like spoiling the Egyptians, or se- 
curing for the country a portion of ''ill-gotten gear.** 
Of this still we do not much complain. The pro- 
fession is very quiet and patient under the burden; 
they have got accustomed to it Having got upon 
our grievances, we have still another — ^we speak to 
our provincial brethren — ^in comparison with which 
the others are as nothing. It a well-known rule — ^it 
is almost an libuse of the word to say a principle— of 



our law that a provincial solicitor employing a writer 
to the signet^ or a solicitor in the supreme courts to 
conduct a suit there, is responsible for the oosts in* 
curred. It is difficult to understand how or why « 
rule which, session after session, has subjected ao 
many to heavy losses, should have been so quietly 
borne. How it had its origin, is easy to ascertain; 
but we pass that^ and the wonder still remsins, 
how it continnes to exist It is a fisct, within the 
experience of all provincial practitioners, that a ease 
in the Court of Session is never a source of profit 
It entails a good deal of labour, a most palpable 
amount of reaponnbility, and to them at least it Is 
attended by no appreciable benefit Edinbur^ 
agents and counsel absorb all the benefit; for the 
auditor of the Court of Session has an inflexible rule, 
according to which he allows a very small crumb to 
the " agent in the country." If he attempts to ohai^ 
his client, the client grumbles, and perhaps with good 
reason, because in such a case a victory becomes very 
like a defeat All this is bad enough, but when we 
add to the minimum of remuneration the oft-tinies 
costly distinction of being primarily liable for the 
Edinburgh solicitors' account, we have anything but 
an enviable idea of the position of a country solicitor 
with a large number of "going pleas" in the Court 
of Session. Seriously, it is one of the most absurd 
rules that ever obtained. In every business and 
profession men are or should be thankfol to any one 
who brings them customers, clients, or patients— 
always providing that the act is kindly and honestly 
meant; and it is a great iigustice to repay the 
friendly act by making the doer of it responsible for 
the solvency of the friend he recommends. Thia^ 
however, is the law as it now regulates the relatum 
between a lawyer in the provinces and his oorrea- 
pondent in the metropolis. Many a one haa been 
rained by it; and there is no responsibility sgainst 
which a young practitioner requires to be more on 
his guard. It requires no legisbtive interference to 
protect him; but let eveiy one at the outset of his 
correspondence make it matter of contract that he 
shall not be personally responsible. Thie^ however^ 
should by no means interfere with the utmost care^ 
that his correspondent is in no way deceived as to 
the character and means of his client. He must 
carefully communicate all that he knows, and spedallj 
guard against being made, however innocently, tha 
cause of another's loss. 
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LEGAL EDUCATION IN ENGLAND. 



It may be of some interest to our readers, in oon- 
neetion with the eflbrts of Mr Bannatyne and others, 
for improving the state of Legal Education in Glasgow, 
to learn what haa recently been acoompliBhed in this 
TCspect in England. In doing so, we avail ourselves 
of a work newly published on ''Education for the 
English Bar," * which gives an account of the early 
hiskny of Legal Education in England, and of the 
recent improvements adopted by the English Inns of 
Court. Though these establishments seem to have 
been originally provided with endowments for the 
purposes of L^ Education, they had long ceased 
to afibid to students of the law any formal legal 
teaehing. At the Universities there were chairs of 
dvil law; but there was little or no instruction 
given till the time of Bladcstone, who first delivered 
the Bubatance of his celebrated conmientaiies in the 
shape of lectures, as a private instructor, at Oxford, 
from 1753 to 1758, when he was elected to the 
newly-founded Yeuerian Chair of law at that Uni- 
versity. Since Bhickstone's time there has been 
veiy little Legal Education either at Oxford or Cam- 
bridge. When there have been professors of law, 
there have either been so few students as to diain- 
dine the profiBSSor from any formal teaching, or no 
students at all, so that, until within a few years^ the 
whole chairs of law at the English Universities were 
sinecures. At the Inns of Court legal teaching had 
dwindled into a mere set of fonns. On this subject 
we can quote a graphic account by the present Lord 
Chancellor (to which Mr Smith has not adverted in 
his work), given by his Lordship when examined in 
1846 by the Committee of the House of Commons, 
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on Legal Education,* in these words: — ^ Anciently 
at the Inns of Court there were the means of acquir- 
ing information in jurisprudence, and before any 
candidate to practise at the Bar was allowed to do 
so, his proficiency was tested. There were lectures 
given under the name of readings in the Inns of 
Chancery and in the Inns of Court; ihere were 
meetings at which questions were debated before the 
benchers or superiors of the society by the students; 
and there were exerdses that were performed by the 
students from time to time during their curriculum* 
About the end of the seventeenth centuiy those 
readings, meetings, and exercises fell into disuse, or 
were continued merely as matter of form; and since 
then all that has been required has been that the 
candidate to be called to the Bar should be of lur 
character; that he should have been a certain num- 
ber of years upon the books of the society; that he 
should have kept a certain number of terms by eat- 
ing a certain number of dinners in the hall each 
term, and gone through the form of performing what 
are still called exercises, but which consist of a mere 
farce of a case being stated and a debate on each 
side; but the parties being stopped by the time they 
have read three words of the case or the argument 
on either side, the case and the argument being fur- 
nished to them by on officer of the society." 

The earliest efforts subsequent to this state of 
apathy made by these institutions for the furtherance 
of Legal Education was their sanction of the cele« 
brated lectures, delivered by Sir James Macintosh in 
1799, on the '' Law of Nature and Nations." His 
efforts seem never to have been followed up, and it 
is not till 1833 that the Inns of Court took the sub- 
ject seriously in hand, when the Inner Temple ap- 
pointed two lecturers to deliver weekly lectures during 
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tenn, one on the " Principles of Qenenl Jurisprur 
dence," and the other on " Law as administered in 
the Supreme Courts." These leetores proved nnsoo- 
cessfnly and were disoontinned in abonttwo yeaia 
Li 1845 the' other Lms of Conrt appear to have 
joined in a movement for a general appointment of 
lectnrersy accompanied with examinations, on jnris- 
pmdenoey equity, common law, and conveyancing. 
From that time up to 1852 the lectures were regn- 
larly given by various gentiemen of eminence, and in 
1852 the present more matured system of Legal 
Education was established, ^y it the four Inns of 
Conrt have acted in concert in tiie maintenance of five 
readerships in jwitprudene$ and cwU law; the law 
of real propertff ; common law; equity; andconaUlU' 
tional law, and legal kidory, and regular lectures on 
these different subjects have since been delivered. 
There are three conrses of lectures on each depart- 
ment in three separate terms^ vis., from 1st to 
22d December, 11th Janua^ to 30th March, and 
15th April to 31st July; each reader having 
also private classes for the instruction of students 
in a more detailed fonn and for regular examina- 
tions. These lectures and examinations are con- 
nected with honours, certificates, and prises of 
some value, inasmuch as the most diBtingnished 
student at each public examination has conferred on 
him a studentship of £50 per annmn, tenable for 
three years; and passing witii honours abridges the 
period required for being called to the Bar. Even 
this system is supposed to be capable of improvement, 
for during the lost year a committee <^ the four 
Lins has reported on the still further extension 
of Legal Education, and the propriety of establishing 
a Le^ University, very nearly adopting the plan 
recommended by the ParUamentaiy Conunission of 
184G, which, as being a change likely to be canvassed 
among ourselves, we here d^ribe in the words of 
Mr Smitii:— 

The comnuanoners state that they have oome to the 
condosion that *^ there onsht to be a test both of the 
genotil and the profSeflnoDalknowledge of every candidate 
for the bar." In another part of the Report they give 
their opinion that *' considerable advanta^ would rmlt 
to the W as a liberal profesBion from a better reooguiied 
and more definite and permanent combination of the Inns 
of Conrt in reference to l^al education and examinations 
than exists at present in respect of the Council of LBgal 
Education, and that the Inns might be united in a 
University, still preserving their independence respec- 
tively as distinct societies with respect to their proper^ 
and internal arrangements.'* The Report snpphes heads 
of a scheme, acooiding to which a university shodd be 
constituted, with power to confer degrees in Utw, to 
consist of a chancellor, barristers-at-law, and masters df 
laws, with a senate of thirty -two members, eight of whom 
i^onld he elected by each Inn of Court; the government 
of the university to he vested in the chancellor and senate. 
It 18 proposed that there should be first an examination 

greliminary to admission; the requisite for which should 
e a competent knowledge of English history and Latin 
(students who have become bacbdors of arts, or inceptors, 
or bachelors in law, at some university in the British 
dominions, to be exempted). 

For the call to the bar, or a degree in laws, exsmina- 
tions are proposed to be held twice in every year, and 
thdr subjects are divided into two brandies, as fol- 
lows: — 



Fint branch. 

a. Constitutional Law and Legal History. 

b. Jurinpmdenoe. 

c. The Roman Civil Law, 
Seamd Inrand^ 

a. Common Law. 

b. Equi^. 

c. The Law of Real Propsurty* 

A certificate from the senate of having pawed a salia- 
frctory examination, in at least one sulgMt in eadk of the 
above branches, is made the requisite fbr a call to the 
bar. The scheme provides that osndidates for honooia 
shall be entitled to certificates of honoar, if deemed hy 
the exsminen to have pansod creditable examinations in 
aU tiie snljeotsof «ta<r branch; and to the degree of 
master of laws, if they shall have passed a like examina- 
tion in 022 the sobje^ of both brandies; and further, 
that at each examination a stodentdnp of fifty gmneaa 
per annum, to be held for four years, be awarded to the 
master in laws who has passed the best eiaminatimi. 
Candidates for this studentshio are required to be ex- 
amined in both brandies at the same time; but other 
candidates might take their examinatioiis in the two 
branches, eith^ separately or together. 



ADDITIONAL LAW CHAIRS. 

At the Third Statutory Meeting of the Genend 
Council of the University of Glasgow, held on the 
2d mstant, Mr T. 0. Wri^t proposed the fiollowing 
motion :— - 

** That it be remitted to the Committee of Council to 
consider the expediency of increasing the number of 
chairs in the Faculty of Law, and to report to next 
general meeting of what sulgeets, if any, additional 
prafesK M rships ought to be instituted." In submitting 
his motion, Mr Wright observed that as some memben 
had that day ex p re ss ed a wish that no remit should be 
moved for unless some ground was stated for granting 
it, he would, in a fow sentences, expkin the resaona 
whidi induced him to make the present motion. It had 
been said with reference to one of the departments of 
sdenee taught here, that it was in a somewhat anomalous 
position, and he thought that might truly be said of the 
Faculty of Law. It had but one Profossor. In 1713^ 
a chair of Civil Law had bera founded, and up to thin 
time the Faculty of Law had embraced but one Pro- 
fessor. The FrcSGesBor of Law, from the necessity of the 
case, had, for many years past, confined his prdeotione 
to Scotch law— embracing munidpal and conunerdal 
law — and to feudal law and conveyancing. These 
lectures necessarily extended over two sesnons. In this 
way the study of dvil law was not pursued, and, indeed* 
it could not, under the drcumstanoes, be wdl attended 
to, because no sinele Professor could be expected to d»- 
chaige duties whidi would require at least the servicei 
of t&ee. The changes which had occurred since tiia 
Faculty of Law came into existence were very great, la. 
one department, particularly, it may be said that a new 
sdenoe of law had arisen. When the Faculty of Law was 
instituted, this country had no commerce, but since then, 
as every one knows, the commerce of the country had 
become immense, and consequentiy there had oome into 
existence a great body oi law, known as the law merdiant^ 
This was one instance of the changes which had occ ur red. 
The students who attended thia Universitjr were now in 
want of a complete course of legal instruction, and were 
necenitated to resort to other universitieB, and that, in 
many instances, at great loss and inconvenience. Even 
with the limited means of instruction provided here, the 
students of law numbered, he understood, nearly 100 an- 
nually. Many of these remained during two noHskw, 
over which the present course was extenoed, but if the 
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oome were mdn complete, theee Btodenti wonld eitber 
attend more then ano den in eech leaioD, or xemam 
longer el the Uniyeni^. In tfaJi way the UniTeraitj' 
wonld reoehre ee well as oonlier benefit mm the ezteneion 
oftheooQreeoflegalBtndj. For many Tears the neeee- 
ritr of an moreeeed l^gal cniricnlnm had been leoognfaed 
in England. There, while in the two great Uniyenities 
the dementi of law were taofl^t, of late yeare, in the Inna 
<^CoBrt, pr a fo w anih ip and toctoreehipi had beeneetab- 
Jkjod^ wherelqr » gnat Taxietr of aabieotB were eyite- 
maticallf tanght, inohiding Ctril or Roman Law, the 
HiitoiiT of the Froffreai of Jnriapnidenoe, and Intema- 



Bj^Btem 
T^ookii 



at the extent of the Soienoe of Law, and itasreat impor- 
tanoe aa defining and affecting the dutiea andobligatiana 
of every member of aooiety, he mbmitted that the 
nlgeet of extending the means of legal edncation waa 
one wen worthy the oonaidermtion of the GoanoQ. 

Mr J. G. Hamilton eeconded the motion, whioh waa 
agreed to, along with the following additiffli, proposed by 

Mr Galbhaith, namely, **That it be renoitted to the 
Committee to consider the expediency ot conferring 
degrees or diplomaa in law, ana to report to the next 
meeting of ComiaiL** 



INSURANCE OFFICES AND DAYS OF GRACE. 
(From the [EngUih'] SoUdior^ Journal and BeporUr.) 

A QUKRXQV has arisen le s pee tin g the effisot of "dm 
of graoe** in poKcies of insurance against fire. The 
ezfeensiTe premises of Messrs Goodhart & Co., destroyed 
hj the recent fire at Umehonse, were insored in sereral 
oflkses. Tbe fire oconrred during the fifteen days of 
grace allowed for renewing the poUcy, but before the 
poIioieB had been renewed ; and the premimns for renewd 
were tendered after tbe fire, within the fifteen days. 
Some of tiie ofiUses haye aooepfeed the premium, uid 
admowledged their liability. Other offices interested 
hsTe dedined to accept unconditionally the tender of the 
premium, and haye made a public statement in explana- 
tion of their refiisal, to the efieet that they have not 
repn&ted their liability under the policies, but that 
ther haye infbnned Messrs Goodhart & Co. that, on their 
giymg an aonrance that it was their intention to have 
renewed the insurances without reference to the oocur^ 
rence of tiie fire, the offices were willing to accept the 
renewal of the policies for the current year. 

Whateyer yiew the offices may take of their position 
upon prindples of honoar or polio^, we haye no hesita* 
tion in sayioff that their inquiries respecting Messrs 
Goodhart & 0>.*s private intentions are quite imperti- 
nent to the question oi legal lialnlity. The rights of 
the latter were defined in point of law at the time of the 
fire, and were incapaUe of being varied \sf any subse- 
quent expresrion of intention. Their previous uioughts 
and intentions reroeotmg the renewal of the polides, if 
not communicated to the company so as to aasome the 
Ibnn of an agreement, are quite immaterial. The 
simple question fer them is, have they a right xmder 
theffponcies to be insured Mainst the fire which has 
happened within the fifteen &ys, upon the subsequent 
teno^of the preminms? If they have, there cannot 
be the least shadow ot didionesty in exacting it notwith- 
standing they may have intended to discontinue the 
pdides in case no fire had happened. On the other 
hjkn^l^ supposing the companies to have held out represen- 
tations in their prospectuses that they construed thdr 
pdidea in this sense, they are bound in common honesty 
to make good such representations, notwithstanding a 
eoort of law should construe the policies differently. 

The question of legal right depends so exclusively 
upon the exact terms of the polides, and on the effect 
ofany ad?ertiaementi md prospectuses which may have 



been previoudy issued by the companies, that it is quite 
imposnUe, in the absence of precise infi)rmation on these 
Qgcnmstances, to form any jud{gpnent respecting it. But 
there is sufficient authority in sunilar cases to justify the 
supposition that, when the dispute is reduced to a strictly 
legal form, it may receive a rapid and easy sdution. 

A fire policy in the ordinary fbrm insures, subject to 
the conditioiui, against loss by fire for a year from the 
date of the insurance, and afterwards from year to year 
so long aa the insured pays the yearly premiums, and 
the insurer agrees to accept the same. Upon theee 
simple terms there is no question about the duration of 
the insurance, or of the option of tiie insurers to reitise 
a continuance of it. But there is oommonly appended a 
condition rdating to what are called ** the days of 
grace " in some swdi terms aa the following :^-*^ that all 
future payments, so long aa the directors shall agree to 
accept the same, shall be made within fifteen days after 
the expiration of the year, or the benefit of the policy to 
be fondted.** The e£foct of such a condition upon the 
plain terms of the policy was dedded in the esse of 
TarUimi v. StaniforA, (h T.R 695,) where the loss had 
occurred within the fineen days, and the premium for 
renewal was subequently tendered and rdused. The 
Court entertained no doubt that the insurance did not 
extend to the fifteen days b^ond the year; and that 
the insurers had a right to decline the renewal; and it 
fbrther explained that the only effect of the allowance 
of the fifteen days was to save the expense of a new 
policy and a new stamp, in case of renewal. 

In consequence of this decision, the Sun Fire Office^ 
amongst others, issued an advertisement expresdy in- 
forming the public "that all persons insured in this 
office l^^ pdhaes taken out for one year, or for a longer 
term, are and always have been considered by the 
managers as insured for fifteen days bevond the time <d 
the expiration of their policies;" and in the case of 
Sahfin v. Jamef, (6 East 571,) the effect of this ad- 
vertisement upon a poUcy with the condition described 
above became the subject of judidal deddon. Lord 
Ellmborough, in delivering the judgment of the Court, 
stated that the combined eflbct of the condition and 
advertisement was to give the parties an option for 
fifteen days to continue the contract, or not, with this 
advantage to the insured, that if a loss sboold happen 
during uie fifteen days, the office could not, after such 
loss, determine the contract; and that the effect of 
recdving the premium was to give the insured an in- 
surance for another year, to be computed from the 
expiration of the former, and not from the expiration of 
the fifteen days. He further summed up the general 
effect of the whole as " an insurance for one year, and 
for so long as the parties please; provided the insured 
pay the annual premium within fifteen days of the 
expiration of each year, with a restriction of the office 
alone fhnn determining the policy after the year during 
fifteen days of the fdlowing year, in case a loss should 
happen during that period." 

llie two cases above cited were commented on and 
ftilly sanctioned by the Court in the recent case of 
Simpson v. Tke Accidental Death Insurance Company^ 
(26 L. J. C. P. 289.) That was the case of a policy of 
insurance against acddental death or injury, renewed 
annually by payment of the premium on a certain day, 
or within twenty-one days after, so lonj? as the company 
should accept the same, subject to the follow in^^ amongst 
other conditions: — First, provitWJ the premium should 
be paid within the twenty -one days, the }>olicv should 
not be void, notwithstanding the ha]ipcninK< bt'lore the 
expiration of them, of the event uptu which ihv jolicy 
should become payable; fourth, that in fvcrv case 
where a new premium should bi'Cimie livable, the 
directors Should be at liberty to ti-riiiiiiatv the r;»k tv 
refusing to accept the preniium. The Court h«U that 
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ilie fbartli oonditbn mm BobsttntiaUy the nme as the 
juomI oondhaon in fixe poUcieB wt oat aboTe^ end not 
being qnelified by anj aayCTtiBoment or atipalBtion ainii- 
ler to toat in the case of Sahin t. Jame$^ was to be oon- 
atnMBd aocording to the ease of Tharleitm t. SuaUfinik^ 
ae giying to the dizecUm the right of xenewing the 
poljcj or reftuang to do ao at their pleasoxe. 

The law, then, teems clear that the eflbct of the fifteen 
daya allowed by the aiding condition, reaerring the xjght 
of the insoreia to decline a renewal, does not engage 
them to insore during that period, bat only pnmdea 
againat a lapae of the old poliey in caae both partiea 
agree within that time to a continnance of the inaarance ; 
but where the inaoreia have engaged, by adrertiaement 
or otherwiae, to inaore daring the fifteen daya, and aodi 
engagement ia aoffidently embodied in the transaction, 
th^ are boond by it; and the mode of carrying it into 
eflMt ia by a renewal of the poliqr te another year firam 
the expiration of the preceding one. 

The important qoeation remaina how &r insorance 
oAcea are Doand by the advert M esttents and proqpectoaea 
promiaing extended insorance and other adTantagea, 
which tfiy hold forth to the paUic ibr the porpoae of 
attracting boaineaB. When theae are incorporated or 
BoiBcient^ referred to in the polipy as terms of the con- 
tract, no qneation can ariae except as to their con- 
atrnction. Bat where the policy ia comj^leted without 
any reference to sach previooa repreaentatmna, the qoea- 
tion ia more extenaive and of greater difficohy. The 
Judgment of Sahm y. James^ deciding the oonstroction 
of SDch an adrertiaenient, waa opon a apedal caae, in 
which it waa agreed that the adyertiaement ahoold be 
taken as binding, and no qnestion was raised as to its 
forming part of the contract. 

The point haa been diacoand with reference to the 
ondertaking firequentdjr foand in the proepectoa of com- 
paniea, ^^that mL pdhdea ahall be indiapotable, except 
HI caaee of fraod." In the caae of Wood v. Dwarru^ 
(4 W. B. 262,) the Coort of Excheqaer held that the 
insorer might aaaert by way of emiitaUe pleading that 
the policy waa made opon the £uth of aacn proej^ctoa; 
and that the company were boond by it in eqoity, 
ahhoogh no reforence was made to it in the written 
polioy. A aimilar qoeation aroae in the case of WheiU 
tan T. Hardiiiyy (5 W. R. 784,) and the judgment of 
the minority of the Coort of Queen's Bench expreaoed a 
alrong diment from the caae of Wood v. Dwnris^ on 
the groond that its e£foct waa to control the operation 
of a written contract by external matter. The peciae 
point adjjodged, howcTeif was that the mere pobbcation 
of such a proapectos, withoot proof that the insored 
knew of and acted opon it, waa not aofficient eridence 
that the policy waa made opon the fiiith of it Lord 
Campbell, C. X, differed from the judgment in thinking 
that the publication of aoch an advertiaement was alone 
aoffident eridenoe whence the juiy might infer that the 
insured acted opon it; and he also differed as to the 
opinion expreaaed upon the caae of Wood v. Dwarris, 
llie judgment was reyeraed in the Exchequer Chamber, 
but on ifTounda not bearing upon this p(»nt. The 
question, therefore, how far companies are bound by 
tne puUic adyertiaements and proapectuacs by which 
they haye induced persons to deal with them, but which 
are not afterwards exprenly referred to in the policy, may 
be considered ss still open to reyiew in a court of error. 

Life inaurancea differ ao widely in their nature from 
inaarancea againt fire and other accidents, that they do 
not throw much light upon the subject. They are not, 
like the latter, contracts to indemnify against uncertain 
loeaea and eyents, but to pay a certain aum of money 
upon the happening of an event which is uncertain only 
in point of time, in consideration of the insured paying 
the premiuma punctually at the times appointed. The 
insorers, after undertaking the policy, have no further 



option as to reoeiying the premioms; but on fiulore of 
toe insored in payment of the preminm at the day ap- 
pointed, the insorers are rdeaaed, and the whole aoca« 
molated yalne of the pohcy is lost Dm of grace hay* 
here a definite meaning in mitigating the severe conse- 
^oenoes of a non-payment at the exact day, and allow- 
ing a farther intervsl, daring which the insored may 
xeviye the forftited n^; bat it seems Ukelv that & 
wookl xeqoire a mo<m s tr i w igBr exptfriim of the inten- 
tion of the partiea than the mere aUowanoe of thadaya 
of grace, to hold the insorers lisUe daring the extended 
interval, in case of the life hS&oM before the payment 
of the premiam. The effect of the oaoal aUowanoe of 
the daya of mob where the death occorxed before the 
payment of the preminm, waa incidentally diac o sBo d in 
the case of PrUekard r. MenSumti Lift In auram t 
Soeieiy (27 L. J. C. P. 179), bat not decided. YHDm, 
J., in hia jodf^ment aaid, "1 think it would be wiae for 
pexaons inaormg not to raiae thia qoeation. My pra- 
aent impreanon ia, that the thirty daya axe aOowed only 
with rderence to inaoxance for ftitore yean, and thai 
with reference to aoch only ia the company boond to 
reoeiye the premiom, and to go on inaoring, and that they 
axe not boond to do ao onleaa the peraon insored is aUve.* 
The moral to be drawn from the above esses is, 
that the poblic ihoold be very carefol in dealing with 
insorance oflBoea, to aee that all the advantaoea oflfered 
by adyertiaement or proapectoa are entered in plain 
terma in the policy. Thia latter docoment ia gene- 
rally Battled with great experience and deliberalion 
by the office in ita own interest, bat rather haati^ 
and inoonaiderately accepted by the inanrer, who is 
very moch at the men^ of the office aa to tiie terma 
and oonditiona impoaed opon him. In the comnetition 
for boainem, officea vie with each other in holding 
oat indooementa in the ahape of extended insoranoe, 
indiqpatable liability, and the like, in order to attraol 
insorers, no allaaion to which afterwarda finda ita way 
into the poli<^. OlBcea which are condocted on 
honoorable prindj^ act op to the letter of aoch 
rop rc ecn ta tio na. To act otherwiae ia, no doobt, ex- 
tremely diahonooraUe; but the experience of the law 
coorta onibrtanately proves that it is not oncommon, 
and points to the abeolate neceenty for the insorer to 
obtain the frillest k^ secority for all soch promises. 
In any event, there is no foir redprociy where the in- 
sorer, in return for his premium, is Ittt to dej^eod solely on 
the honour of a board of directors for the equivalent* 



(hr TBS BAVKXURcr Law of EvaLAn) asn SooTLAin. B^ 
HsvBT GLASBVoan Bxu^ Advocate^ and JBheriff-Sobatiiale 
of LaaackBhire. AIm^ 
Exnoiaia ur BANxauncT, Ain> tbx Bxat HsAn or Lna- 
xKixo thisb; coxaianirT with Secubitt. By Gnoann 
ACLOJO Eaaov, Acooontant in Bankropb^ in Rmtland, 
Glasgow: Jamea Maciehoae. 
TBxsx are tha titles of two papers read by the aothoca ai 
the late Social Sdenoe Congreee in Glaegow, in the aaetion of 
" Jttrisprodenoe and Ameoament of the Law." lliey ara wall 
worthy of being iiaparately puUiehed. In Sheriff Belt'a paper 
we have a dear ezpoeition, by contrast and compariaon, of the 
two eyeteme of Baakraptoy in England and Scotiand, while 
Mr Ewon's deals diiefly with the finandal part of the qneation. 
Though brie^ we know of no other pnUioation from which ao 
latisfaetoiy a view of both aystenw can be found, and we 
heartily reoommend it to all who may be interested in tiia 
aimpliftcation and cheapening of bankruptcy proce e dS ng i in 
both ends of the Iiland. Aa Scotsmen we are gratified wiUi 
the superior simplicity and economy of our own system, made 
80 apparent in the SherilTs paper, idthough we think with hiaa 
that it is capable of still further improvement Toonri 
neighbours this publication may be made of easeatial 
now that they seem resolutely bait on the refonn of bank- 
ruptcy proceedings; and we think no better deed could be dona^ 
by some earnest law reformer, than to aend a copy to vntrr 
member of Pariiament and Chamber of Commerce in Englaad. 
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Is maj Mem pramaftora to nofcioe the tenns of 
Bin Ubre its details an finally adjusted by the 
Town OomieiL Bat^ on the other hand, onr remaiis 
may be of nune practieal utility and may be more 
likely to meet with an mipiqndioed reception if 
offwed now, before the Goipontion is folly committed 
to the Bin, either in its present or any other modi- 
fied ibrm. 

We ahan take up the danses not in their order in 
the Wlf but in the order of their practical import- 
anee to the dtiaens of QhMigow, and to the public at 
huge; and we shaU begin with the sections having 
nfinenoe to dweUing-houses and other buildings, and 
the Dean of Guild Gooit Of this Court we haye 
repeatedly ei^pfinsed our opinion. It is absurd in its 
eo nstitntio n snd fiuilty in its procedure. Its com- 
mon law jurisdiction extends to questions of servi- 
todes^ disputed boundariei^ and an manner of con- 
ipentioiial restrictions on the use of property — a dass 
of cases ioTolTing the nioeat and moat difficult quee- 
ticoa of real property law. The gentleman who no- 
aunaUy fills the office of Judge of the Court, is not, 
as mij^t reaaoDaUy be expected, an experienced 
lawyer, is never indeed a lawyer at all, but a mei^ 
chant He ia supported on either side by three or four 
gntfamen deputed horn the Merchant^ House, snd 
as many from the Incorpoiated Trades of the City, 
sn sa competent to act as his advisers in the oidinsiy 
exarase of lus jurisdiction as to conduct a competi- 
tive eoEsaunation in Sanscrit or Chinese^ But in 
resnty the Dean and hia brethren form merely the 
enunnental portion of the Court— the real Judge is 
neces s arily the Town Clerk aa legal assessor. 

It wiU at <moe be admitted that the presence of 
the Dean of Qnild and his brethren in the Court is 
of no use, but it may be said at least they are hsrm- 

TOblL 



less, if not veiy ornamental appendages— they do no 
mischiefl But this, we conceive, is a gross srror. 
By the present system, though the whole actual ex- 
ercise of the jurisdiction, and in some measure the 
legal reqwnsibility for its proper exercise, is confided 
to the Town Clerk, yet the judgments go forth to the 
public not ss his judgments, but as those of the 
Desn of Quild. This is dearly wron^ The person 
who is the reel Judge should possess that dignity in 
the eyes of the public^ and should alio bear the whole 
responsibinty to the public for his judgmenta^ In 
the sbsence of this inducement and this check, it Is 
vain and indeed unreasonable to hope^ except in rare 
and exceptional in«fc—»<^ that the duties of the 
office win be peiformed with adequate seal, leanings 
and ability. 

The mere presence of the Dean and hia brethren 
in Council on the Bench operates as an actual ob- 
struction of business. BeUeving, as they naturally 
do, that they are put there for some purpose, and to 
do something, they interfere in the debates by putting 
questions generaUy utterly irrelevant, and giving 
opiniona on topics on which they sre utterly unin- 
Ibrmed, thus causing considerable loss of time both 
to themselves snd to the practitioners. 

On these snd other grounds, we have always 
thought that the jurisdictbn of the Dean of Quild 
Court ought to be transferred to the Sheriff or that 
the Town Clerk or some other competent party, 
should be constituted Judge of the Dean of Guild 
Court These views we believe to be almost nni- 
versally entertained in the profession. 

To our surprise, we find from the proposed BiU 
that it is intended not to restrict or tiwisfer, but to 
extend this anomalous jurisdiction of the Dean of 
Guild:— 

o 
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**OOClSXnL Eveiy penon who intoidi to erect 
any building within the dty, or to alter any building 
of which he is not the sole proprietor, or to alter any 
building of which he ia the sole proprietor, in a 
manner which will affect the exterior dimensiona 
thereof, or to alter any apartment which is registered 
in pnrsoanoe of the provisions hereinafter contained, 
shall make application to the Dean of Gaild for a 
warrant to do so, and shall prodace along with such 
application a plan and sections of esch storey of the 
bnilding which he intends to erect or to alter, and of 
the intended alterations thereon, and a pUm and sec- 
tions of a plan of the land on which snch boildings is, 
or is intoided to bo dtnated, and of any Turnpike road 
within the city, or any public or private street or 
oonrt adjoining thereto, and of the sewers in soch road, 
street, or court, and of the private sewers formed or 
intended to be formed and connected therewith, and 
shall state in such application whether any apartments 
in the said building, so intended to be erected or to 
be altered, and if any, which apartments are not in- 
tended to be let or used for the purpose of sleeping 
in, and shall distinguish such apartments on the said 
plan; end the Dean of Guild shall cause the Master 
of Works and any other person whom he considers 
interested, to be cited, and allow them time to exa- 
mine the said plan and sections, and shall proceed 
to inquire into and dispose of the said application, 
and may award expenses to or agsinst any of the 
partiea** 

Even at present^ proprietors who are about to build 
find the procedure in the Dean of Guild Oonrt suffi- 
ciently expensive and vexatious. But the Polioe and 
Statute Labour Committee appear to think otherwisei 
At present, a proprietor requires to apply for a lining 
only in cases where he is about to erect new build- 
ings, or make such exterior alterations as may possibly 
affect the property of his neighbours, snd he requires 
to produce only ground snd elevation plana These 
plsas are borrowed up when the case comes to an end, 
and in most instances, can be used in constructing the 
bmldiog. In short, the property is lined, and leave 
to build granted in accordance with the actual work- 
ing plansr 

It is proposed that henceforth, in certain cases, to be 
afterwards adverted to^ the proprietor shall be bound 
to apply to the court before he can make even trifling 
alterations in the interior arrangements of lus house. 

He is also in all cases to produce, not merely as 
hitherto plana showing the intended buildings or 
alterations, not merely sections of the building and 
plans of each flat, but (1) a plan and uctiom of the 
land on which such building is or is intended to be 
situated ; (2) of any turnpike road within the city, or 
any public or private street, or court adjoining thereto; 

(3) of the sewers in such road, street, or court; and 

(4) of the private sewers formed or intended to be 
formed and connected therewith. Farther, he is to 
state in the petition, and distinguish on the plans. 



which rooms, if any, are to bo used as deepiog i^Mii- 
mentsL All these plans are to be lodged in all eases^ 
both of alterations and new erectiona No power ii 
given to dispense with them in any esse whera a 
lining is required at sll, so that where a proprietor 
wishes to make the most trifling alteration, to change 
a door into a window, w a window into a door, or to 
take down and rebuild a oosl-cellar, or a coach-house, 
he must lodge plana not merely of the ground and 
intended altemtion^ bat of the adjoLoing streeta and 
public sewers. 

Our objectiona to the additional oMigationa hy 
which it ia proposed, in this aeetion, to burden the 
proprietors, are— 

(1)l The increased expense, which would be con- 
siderable, and in many cases quite disproporiioiuite to 
the extent and character of the optestions. 

(2). That in ninety-nine cases out of a hundred, the 
additional plana would be useless. 

(3). The vexatioua interference with private action 
and private rights, without the prospect of any ade* 
quate good results to the public; and 

(4). As to the tecUom of the ground; becanae audi 
a phrase is ambiguous, and indeed unintelligible. 

We have exhansted the ^aoe at our command, bnl 
we shall return to the subject next month. 



ADDREJ3S ON LEGAL EDUCATION. 

Ah addre« '<0n Legal Education in Gla^^: ita 
Past History, Fkesent inadequacy, and the meana lor 
ita Extension," wsa delivered, under the auapioea of 
the ''Juridical" and '< Legsl and Speculative'' Sodetiea 
of Glasgow, in the Fsculty Hall, on Monday evening 
29th November, 1860, at eig^t o'clock, by KU^m^i^ 
Burrell, Esq., writer, Glasgow, to a numeroua audience. 
On the motion of John Nainnith, Esq., W. K Hodge, 
Esq.,— a member of the Council of Faculty— oc- 
cupied the chair. Mr Burrell, after sta^g that the 
public t^Miching of law in Glasgow may be said to 
have been coend with the foundation of the Univer- 
sity, and in direct connection with that remarkaMa 
era in the legal and legislative histoiy of Scotland, 
inaugurated by James the First, whom he styled tlia 
Scottish Justinian, gave a most interesting aoconnt of 
the numeroua and extensive legal reforms introdoeed 
by that monarch, tracing to lus efibrts and patrani^ 
the ultimate establishment of the Universities of 
Saint Andrews and Glasgow. After describing the 
exertions of TumbuU, Bishop of Glasgow, under the 
direct authority of King James the Second, and with 
the sanction of the illustrious Pope Nicholas V., in 
the estabUshment of the University of Glasgow in 
1450, Mr Burrell showed that law, both Canon and 
Roman, was regularly taught from the outset^ after 
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tlw method punned in the fiunons UniTenitj of 
Bologna, on the model of which the Pope directed 
the New Seminary to be founded^ and he gave a dee- 
eription of the qretem of canon law, as it waa ez- 
poonded by the ecdeeiaaticai lawyen down to the 
period of the Befonnation, noticing the eminent 
rtatewmen and lawyen who, during that period, 
•fcndied jmiapradence within ite walls. After an 
aeoount of the breaking np of the UniTeraity during 
the BeformatiQn troublee^ and ite re-eetabUahment 
under the Begent Momy, thon^ without any pro- 
iriaion being made for l^gal study, he pointed out 
that jurispmdenoe was not altogether neglected at the 
UniYersi^. He stated it as an undoubted &ct that 
the greatest lawyer Soodand ever produced^ Lord 
Stair, acquired all the legal education he ever receiTed 
within the waUa of the CoUqge of Glaagow, while 
lining the chair of logic there. He gave a quaint 
account firom a contemporary biographer of Stair's 
eariier life and residence in Qlaagow, from which and 
his after career he drew the conclusion that the 
eDdowment and establishment^ which shortly after- 
waids followed, of the existing law chair in the 
UniTcnity of Qlasgow was really owing to his ezer- 
tiona, thus claiming that illustrious statesman, eminent 
lawyer, and patriotic man, as one of the most distin- 
goished ornaments of the Qlasgow School of Law, 
and as a link connecting the older teaching of the 
proffession of the law with that existing in our own 
time; Mr Burrell then traced the History of the 
Law School from the times of Stair down — ^through 
its formal endowment in 1713 till the present time, 
giTiQg a most interesting and instmctiTe account of 
the varions eminent men who had filled the chair, of 
their frmctions and the success of their teaching, 
dwelling eqiedally on that of Professor Millar, of 
whose most eminent services and qualities he gave 
an elaborate and eloquent sketch, holding him out as 
a perfeot beau-ideal of the teacher of law, and one 
whose professional career afibrded the most valuable 
lessons to those who are now seeking to elevate, im- 
pcove, and hberaliae the education of the lawyer; and 
he concluded this portion of the subject by referring 
to the brilliant period in the history of the University 
and of this city while Mr Millar was Professor from 
1761 to 1802; during which time he was associated 
with Simpson, the mathematician; CuUen, the famoua 
physician; Bhick,thediscovererof the theory of heat; 
Htttcheson and Beid, the fonnden of the Scottish 
School of Metaphysics; Anderson, the real originator 
of the Me chanics* Listitntion; and such eminent 
scholara and teachen as Moor, Bichardson, Young, 
Bdbertson, and Jardine— names sufficient of them- 
selves to confer lustre and renown on any seat of 
baniog ; but b^ond and above them all rose the fiune 
MdioftiiMecftheniimetofSmithand Watt,who^ 



during the time Mr MiUar was pursuing his career in 
the University, originated and accompHahed their 
great works and inventionaL So that from the walls 
of the University of Glasgow have emanated the 
ideas of <«The Wealth of Naticma" and the invention 
of the Steam-engine — ^those mighty agencies which, 
having nnce received fdller development, may now be 
said to regulate the faX» of empires, the interests of 
commerce, and the fortunes of the human race. This 
truly was the Augustan age in the annals of Glasgow; 
and though her population, commerce, trade, and 
manufiKtnrea were amall compared with the enormous 
extent to which they have aince attained, future ages 
would look back with greater interest to that period 
when such illustrious men adorned her annals than 
to all her civic and commercial grandeur. Such con- 
siderations as these, in connection with the Univer- 
sity, should endear to us its very stones — ^remini« 
scences like these, so important in connection with a 
seminary of youthful learning, ought not to be 
disregaided as they aeem to be in the propoaed 
removal of the University — they conaecrate the 
locality-^ 

"Hie phhoe beoomM a dmns, 
And the hewt rum o'er 
With silent wozihip of the great of old, 
The de»d, yet aoeptred ■o^ereigns, who atOl mla 
Oor eixrita from their ims." 

In refennce to the aecond part of the addreaa^ on 
the inadequacy of the provision for legal education 
in Glasgow, Mr Burrell auffidently proved his ease^ 
by quoting the opinions of the University Ck>m- 
ndssionen in 1831 of a committee of the House of 
Commons on Legal Education in 1846, and of Mr 
Bannatyne, the Dean of Faculty, in his recently pub- 
lished inaugural addreas — all of whom condemn the 
existing arrangementa as utterly incomplete and inade- 
quate. 

In conaidering the third portion of his inquiry, 
Mr Burrell reviewed the achemes of reform propoaed 
by the Univeraity Comnusaioners, and now advocated 
by Mr Bannatyne, of which he stated he highly ap- 
proved, and hoped that they would be fully carried 
out, though he did not expect^ from reasons which 
he stated, that this would be for a conaidenble time 
to come. He then proceeded to mention the plan 
and improvements which he, with the utmost defer- 
ence to such high authorities^ ventured to recommend 
for immediate adoptioiL These were not attended 
with the difficulties that surrounded Mr Bannatyne'a 
intended change in the Univeraity chain ; they did not 
oppoae or prejudice hia project, but, on the contrary, 
would nurae a demand for the higher legal education 
which hia acheme would aupply; they did not inter- 
fere with vested interests — ^need fear no opposition 
from any existing authority — ^required no Legialative 
MMtioii or TreiBOiy gitntj endi fluDyi p oi n iw4 
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tlie advantage thai it would depend veiy materially 
oa the leoeptioD which they met firom the p re e en t 
aadienoe and thoee who wonld be infloenoed by their 
opinions and example whether the aeheme coold be 
eetaWiihed with immediate and complete aoooeai. 
The plaa itMlf was the reanecitatum of that depart- 
ment of the original aeheme of ''The Andenonian 
UniTersity/' devoted to the stady of kw, and whieh 
Mr Bonell folly deaoribed, characteriaing it^ though 
founded GO yeara ago, and doimant ever ainoe^ aa fiur 
in adyaoce of the time, even, if eetahUahed, now 
aaperior in its apparatna to any eadating Law Sd&ool 
in thia ooontry, and indeed, rivalling the more com- 
prehensive ayatema of the Continental UnivenitieiL 
It indnded Pro&aBonhips of Roman Law, Iaw of 
Scotland, Enc^ Iaw, the Law of Nature and Na- 
HaoM, Ecclesiastical Law, Commercial Iaw, and the 
Practioe of Iaw in the Scottish Coortflb Tluaacheme 
it was not intended to propose for entire adoption, 
or even to suggest the establiahment of any part of 
it without some modificationa The aoperior claims 
of the University of Glasgow most, be considered, 
and due sabordination to it observed, not only aa re- 
gards the ftTiMting arrangements for teaching law in 
that TJniversL^, but also to the improvements and 
alteratioua meditated by its fiiends and reformers, so 
that when their eflbits shall have proved snce o se f ol, 
the higher teaching to be enjoyed there will leave am- 
ple aoope for the mere elementary or apectal teaching 
now recommended. Li detailing the branches of Dr 
Anderson's scheme, proposed for adoption, the first 
and most important waa that of Oommerdal La» — a 
sabject second in importance to none of the others 
in a community like tlus^ dLrtinguished aa one of the 
chief seats of commerce in the empire — remarkable 
for the cultivation of aU branches of commerce, manu- 
facturing, mercantile, shipping; insurance, etc, where 
a lawyer, if he knows anything of his professbn, must 
at least know something of this department; so that 
it would be auperfluous to dilate on the necessity, or 
value of a minute and comprehensive study of com- 
mercial law. Next in order is the Lvm of Soodoand, 
It was suggested that this ahould be restricted to Con- 
vefonof^ till such time aa a similar chair can be 
erected in the University of Qlaagow. Then the 
Practice in the Scottiah Courts affi>rded a subject of 
great importance. Now that the local courts h*ve 
acquired such an amount of business, and so many 
members of the profession were devoting a large por- 
tion of their time to this branch of the profession, a 
■nffident demand would spring up for the teaching 
of all the technicalities connected with the pleading 
and conducting of cases in the supreme and local 
courtSb Next in order came EngUtH^ Law, as to which 
there could scarcely be two opinions. Our commercial 
•ad maritima law acei in a great meaaursi EngUah. 



We must consult Enf^Uaii twatisea and jndgineaABy 
and the aiimilation between the two sjstema waa 
now so frequent that nothing oonld be more advan- 
tageooa to the yoong student than soma sock meaaa 
oCatodyiQgthaEngliah]awaa£w aa it diffon from 
or inflnenoea the law of Scotland. Aa legaida tiM 
remaining brandiea— namely, Bumum Lam, the Lam 
i^Naimrt and Natiomt, and Xtdmia t iie a i Lmr^-h 
sidered that time, inclination, and opportonlty 
alike wanting for the imminfiatft adoption of thaaa 
dapartmentaythoQi^ as rqgaida Roman Iaw, nothing 
could be of greater advantage and importance to the 
young lawyer, forming aa it did the aooroe and IImiii- 
tain of the laws of every ctviliaed states more e^Moially 
of Scotland. It waa aoggeated for considention 
whether these three ahould not be amalgamated into 
one department, under the titb ci Geiia^ Jwritpm- 
dmee, as haa been done in the aeheme of legal edaca- 
tion recently established by the En^^Gsh Innsof Coort 
and the Incorporated Society of Attomeja of London. 
In conclusion, and in answer to the inquuy whiA 
might be made. Supposing thaaa suggestiotta wan 
to find acceptance, and the younger members of the 
profossion were dispooed to attend sock a coaiaa 
of Iflgsl training— that the arrangements of the Anders 
sonian Univennty, perfa^a with the aanetion of the 
Faculty of Frocuntors^ could be made available for 
the purposes^ where oonld we find soitable and quali- 
fied teacherat It was said emphatically, ^'Witkin 
the bounds of the legal profession in Glaagow." H« 
was not too sanguine either aa to the abiUtiea or aa to 
the inclination of the members of the Faculty in this i#- 
Bpad, but believed that if the matter wars prop e ri y 
gone about^ and it wore made dear that their awieaa 
were to be acceptable to l^gal studcnti^ there would 
toon be in the profession of the law as full and oon- 
plete arrangements for legal edncstionaa the siaterptD- 
foasion of medicine, so much to ita credit^ haa ao long 
afforded by its own siembers to its students in this 
locality. AdvertiQg to the foot already alluded to in 
the addreas, that the Chaiia of Medidne and Iaw in 
the Coli^ were revived at the aame time^ and that 
how, after the lapae of 150 years, there is still bat 
one Professor of Iaw; while in the same Univwmty 
the Faculty of Medicine embraoea no leas than twelve 
chairsi bendea nine similar chairs in the Anderaonian 
University; is there anytiung it waa asked, in the 
one prof eesion that requirea ao mnch more Umverslty 
training than the other, or ia it beeanae ''that debt" 
which, as Lord Baoon, aay% ''eveiy man owea to kk 
profession,** is better disehaiged by the memben of the 
medical than by the members of the l^gal profosdont 
After some more practical and detailed fiTplsnatinw 
connected with the scheme^ Mr Burrell jmn^^j^^ ^ 
addreai occupying nearfy two hours in dslxveiy, and 
which waa liataned to thfooghont by a 
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M idi wiee, wlio fraqnentij testified their approbation 
doxing its deliTety. On Mr Barrell resaniing hia 



Hr QoxDOK Smith, as President of the Jnridical 
Soeicfty, proposed a vote of thanks to Mr Barrell for 
hia elab<»ate and admirable paper. Mr Smith heartily 
approTed of the suggestion which had been made for 
the establishment of law chsirs in connection with 
the Andeiflonian UniTenity. He considered that 
tfaa fMilities for legal education were not only grossly 
deficient^ bat that if the effort were made among the 
members of the profesnon in Glasgow, gentlemen 
would bo Ibond not only willing bat abundantly able 
to famish the necessaiy instmction. In regard to 
the department of Mercantile Law, he knew no one 
man qoalified to become an instraetor than the able 
aathor of the paper which the meeting had jast heard. 
For his own part, he (Mr Smith) was willing at once 
to take action amongst the members of the society 
whom he represented, to initiate and support the 
morement^ for the porpoee of carrying into e£G»ct Mr 
Boirell's saggestionsL As one of the best means for 
giving poblidty to the soggestions, and drawing the 
attention of the parties most interested in the subject^ 
Mr Smith reqnested that Mr Barrell should allow his 
paper to be printed and publLdied. 

Mr Maoomb, the President of the Legal and Specu- 
lative Society^ had much pleasure in seconding Mr 
Smith's motion. He said that they must all feel 
much obliged to Mr Bnrrell for his suggestions in 
leCsrenoe to the improvement of law education in 
this dtj, and for thus bringing the matter forward. 
WhOe the details of the plan proposed by Mr Barrell 
mi^ reqaire consideration, he hoped that theyoong 
men of the profession would take up the matter, and 
endeavour at all events to have the scheme, in its 
gsnerai featoresy carried outL 



EVIDENCE IN CRIMINAL CASES. 
fFnm ike " Upper Canada Law JufwmaiV*) 
Lr tlie mother countiy, at the present time, there is 
a strong inclination to amend the law of Evidence in 
criminal matters, so as in the first place to allow 
husband and wife to give evidence for or against 
sadi other, and in the second place to allow a person 
aeeneed of crime to give evidence on his own behalf. 

The appamt necessity for one, if not both of these 
amendknents, has been fordby soggested by the ez- 
taordinary eircumstanoes attending the trial and 
sonviotion of the Bev. Mr Hatch, and the subsequent 
trial and convietaim of his aocnsen on the ohaige of 
ps^ny. 

JndgiBg ftom the result of this singdar case, it is 
iwsnnsbls to suppose, if either the aeeused himself 
m Ui irifi kad besn iOowed to (Its eridenoe iriien 



the accused wias on his trial, that there would have 
been no necessity for the legal ferce of two oonvietiona 
entirely opposed to each other, followed by two sen- 
tences of which the one was wholly inconsistent with 
the other. 

In the subsequent proceedings for peijuiy against 
the witnesses on the first prosecution, the accused 
was allowed to do indirectiy, that which the law 
would not allow directiy, vi&, to give evidence on his 
own behalf; and this, it is signed, has as well a ten- 
denqr to bring the administration of the law into 
contempt, as to impoverish and perhaps ruin innocent 
persons, when chaiged with crimes, the very name of 
which would cause innocence to recoil with abhor- 
rence. 

This is the line of argument adopted by the writer 
of an article headed ''Law of Evidence in matters 
Criminal,** first published in the BoMek Law Journal, 
and republished by us in this number of the Upper 
Canada Law Journal We must say that^ as applied 
to the particular case we have mentioned, there is 
much cogency in the argument; but at the same 
time we must not lose sight of the fact that laws are 
not made for particular cases, but for all cases; and 
the true criterion is, to determine whether the balance 
of mischief, as the law now stands, outweighs its 
long-settled advantsges in a public point of view. 
That there are such advautagea^ we presume the 
most sanguine law-reformer will not deny. So fiur 
as husband and wife are concerned, in a social point 
of view, it is an advantage that no cause of family 
dissension should be produced by the giving of evi- 
dence, either for or sgainst each other, in matters 
civil or criminal; and so fares persons acqnsed of 
crime are concerned, it is an advantage that public 
morality should not sufl^ by the sight of men en- 
deavouring to save their lives or their reputations by 
the conmiission of deliberate perjury. If a fUse oatii 
would prevent the conviction of a murderer or a 
highway robber, we venture to affirm that few such 
would find their way to the gallows or the penitentiary. 
It may be replied, that the statement of the accused, 
if untrue, would be enpoaed, and its want of truth 
made manifest by cross-examination or surrounding 
testimony from other sources. This is possible : but 
what we hesitate to endorse is, temptation to peijuiy, 
in cases where the inducement would be so strong sa 
to be slmost irresistible. We think that the man who 
would take the life of Ms fellow-man— destroy the 
chastity of his neighbour's wife or daughter — set firs 
to his neighbour's buildings— rob his neighbour's 
house — stesl his neighbour's properly, would not 
hssitate, in the hope of escape^ to add pequiy to hia 
other crimes, and so swell the calendar of crima 

While making these remarks, we have no desirs lo 
do m<»e thn to pnasnl the aigomsnts both for uA 
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against the proposed amendments, as they present 
themsdves to oar mind. We are qnite open to oon- 
^etion ; and if wrong in any view that we have yen- 
tared to express^ we shall be only too happy to be set 
right. We are no sticklers for things as they are— 
if improvements can be shown to as to be both ex- 
pedient and practicable. Bat we cannot help think- 
ing that amendments of the natare proposed should 
be approached with mach caation, and that more 
than one case like that of Mr Hatch should be ad- 
dooed as a motive for amendments of a charaeter so 
general, so sweeping, and so comprehensive. 



CRIMINAL PROCEDUKE. 

(From ihe ^*SoUcUors' Journal and Reporter,^') 

Wb latdy printed a paper which was read by Mr J. 
Campbell Smith, advocate, at the recent meeting of the 
National AsBodation in Glasgow, the desicn oi which 
was to contrast the modes of criminal procedure adopted 
in Enffland kdA in Scotland respectiyeiy. It was, more- 
over, Sir Smithes object to point out that each country 
might borrow with advantage from the jurinrudenoe of 
the other J and we believe that every unprejuduced person 
who considerB the subject cannot fail to arrive at the 
same conclusion. Both systems have in fact their 
aeknowlec^[ed exoellenoes, and their undoubted defects. 
Hieee have been thoroughly tested by centuries of expe- 
rience, and the obviouSy wise course would now be to 
assimilate, as far as possible, the criminal procedure of 
the two countries by retaining the good and rejecting 
the bad in each. We are aware that manv popular pre- 
judices must be overcome before this much to be desired 
consummation is likely to be attained. But looking to 
the great and beneficial changes which have recently 
been effected in the law, we entertain 8anf;uine hopes 
that steps will be taken before long for assimilating in 
its most important features the system of criminal proce- 
dure iobthe two countries. 

Mr Smith appears to consider that the great defect of 
the Enjp^lish system is the want of public prosecutors duly 
authorised to act on the part of the Crown, and to take 
the necessary steps to bring offenders to justice. It is 
but a short time since we called the attention of our 
readers to this anomaly in English jurisprudence. We 
pointed out the serious consequences resulting from it, 
and referred to the various plans that have from time to 
time been suggested for its removal. We need hardly 
say, therefore, that we entirelv concur in Mr Smithes 
views as to the superiority of the Scottish system in this 
respect. Let us teke for example the case of the Road- 
ie murder, which is now exciting so extraordinary an 
amount of interest throughout we kingdom; all the 
investigatioiis which have taken place respecting it, with 
the exception of the coroner's inquest, have be^ of the 
most anomabus description. From the arrival of Mr 
Whicher, the detective, on the scene, until the latest 
exhibition of Mr Saunders, all the proceedings have been 
singularly irregular, if not wholly unprecedented in our 
oriminal annals; and yet they have obvionsly arisen from 
the necessities c^ the case. The ooroner^s inquest having 
failed in pointing out the guilty person, it was literally 
the duty oi no one in particular to pursue the matter any 
further. Hence the interference of the executive autho- 
rities became not only justifiable, but inevitable under 
the circumstances. In Scotland, had the murder taken 
place there, no such necessity would have existed. It 
^ronU have been tiia duty of tbo offioer upon the spot, 



the pioenrator-fiscal, to have examined every witness, 
who could throw any "»^^"*^ of li^t upon the subject, 
uid to have continued his invest^tions so long aa a 
dumce remained of getting at the truth. Had sodi an 
offioer existed in Kng^and, there would have been no 
reason for the appointment of Mr Slack to perform the 
duties of a pubKc prosecutor, and we should have heard 
notiiing of the extraordinary proceedings of Mr Saunders. 
We entirely ame with what the Reootder of Warwick, 
Sir Eardley Wilmot, publicly stated the other day re- 
garding this case — viz., that it was another striking 
instance, if, indeed, one were wantiiu^, of the neoeanty 
which existed for the appointment of snch an offioer in 

llut while admitting that Scotland has the advantage 
of us in respect of her possessing a public ^osecutor, we 
cannot hdp thinking that there is one privilege posBeesed 
by that o^ser which is to the last degree unoonstitational 
and unjust. We all know what the practice is in Eng- 
land when a person is brought before a magistnte charged 
with any crime. After the witnesses haveall been heard, 
the prisoner is asked whether he has anything to say in 
his aef ence, but with the caution that whatever he does saj 
may be used in evidence against him : but until the whcde 
case against lum has bem heard, no one has a ri^t to pot 
a question to him. It is otherwise in Scotland. Mr Smith 
informs us that, — "As soon as possible after his apprehen- 
sion, and before he can take aavice, which, indeAj is jftvt 
out from him^ the accused is tsken before the sheriff or 
other magistrate, who teUa him what the crime la with 
which he is charged; that the procurator-fiscal, who ia 
present, is to ask him questions about his participation 
m that crime; and that ne need not answer them unless 
he please, but that his answers will be taken down and 
may be used as evidence against him.'* This treatment 
of a suspected person is certainly opposed to all our Eng- 
lish notions of justice and fair play. Why, in the first 
place, should he be debarred from all advice while onder^ 
going his preliminary examination? Upon what prin* 
dple should counsel be denied to him when ne ia 
before the magistrate and allowed to him iriien he ia 
before the judge? In truth, he haa more need of l^gal 
advice during the first sta^^ of the proceedings than dur- 
ing the halt. He is questioned by the public proaecator 
while before the mag^trate, but at the trial he undergoes 
no such (odeaL As to the questioning pfooess of a per^ 
son niddenly accused and compelled on the nionient 
either to answer everything, or to wear by his silence, at 
least, the appearance of guilt, it is a species of monl 
torture whioi is a stsnding reproach to the law of Scot- 
land. It may be said that the practice is conducive to 
the interests of truth, but we have grave donbta upon 
this point. Guilt]^ persons, and more espedalhr old 
offenders, often exhibit the utmost codness and aeU-pos- 
sessbn in courts of justice, while the innooent are as 
often bewildered and confused, and may by their un- 
guarded answers insure their conviction. Mr Smith ex- 
presses himself strongly upon this bbt, aa he justly tsns 
it, upon the law of Scotiand; and we sincerely trust with 
hun that it will soon be swept away. 

Mr Smith would also follow the example of England 
in creating a court of criminal appeal. In the ahaenoe 
of such a tribunal he tella us that the criminal law of 
Scotland is in a state of singular confasion and uncer- 
tainty. Indeed, we can haraly understand how snch a 
state of thinfli can continue to exist in any country irims 
law bears we semblance of a science. *' One set of 
jud^," he says, " decide tiiat an attempt to steal ia not 
a crime, and another that an attempt to pick pockets is a 
crime. The High Court decides that selling a pledged 
article without authority ia not theftj and a jodse on dr- 
ouit lays it down to a iury that it la theft One ju4ga 
tells a jury that before tney can oonviot a modier of iB« 
Itttlcidei there must be pmf of oonpleta ttrlag bM, m 
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tiie jiBdM of England always do, and the woman is 
aoq^mtted; and anoUier judge does not lay down that 
kw, and, after eridenoe pr^isely the aame aa that on 
which the other waa acquitted, a poor wretch is conricted 
and Bentenced to ]penal senritade or to death," etc. If 
ioeh ia the uncertainty of Scotch criminal law, we do not 
wonder that Mr Smith shonld adrocate the creation of a 
eoort of appeal. 

SeotUmd might also borrow with advantage from 
Trngland the ancient and important institation of 
cotouct' inqnests. It has been said, indeed, that 
these investigations would be saperflnoDs in a coontry 
which maintiiins an efficient staff of paUic prosecntors. 
But we have heard Scottish lawyers of experience express 
a strong Oj^ion to the contrary, and we can ttsQy per- 
ceive that in cases of murder the coroner and Uie public 
jKOKcaiar might mutually aid each other in arrivmg at 
tiie truth. Upon the whole, ScoUand has much more to 
boRow from England with reference to criminal proce- 
dme, than England has to borrow from Scotland, if our 
netghbonrs can show us how to estabhdi an efficient 
system of public posecutors, we shall be greatly obliged 
to them. If, on tae other hand, they wouM barrow more 
largely £rom our principles of criminal law, create a 
court of criminal aroeal, and introduce coroners' inquests, 
we cannot but think that their system of jurisprudence 
would be vastly improved. 



Thb CoTSfrucT OF Laws in Cases of Divobcx. By 
Patbick Frabxb, Advocate. Edinburgh: T. & T. 
Clark. 1860. 

Iir this pami^det Mr Eraser treats, but rather in a 
polamical than in a didactic way, the conflict of the 
Laws of England and Scotiand on the subject of Divorce. 
Hie questions discussed are unquestionably of the deepest 
interest and most vital consequence to both countries, 
and wen deserving of the most serious and dispassionate 
consideration. The per/ervidum ingenitan of Mr Eraser 
hsB, however, we fear, been too strongly stirred by the 
u nwa rrant a ble discourtesy and contempt of the principles 
of aD international law as recognised among all civilised 
mtjons, displayed by the English Courts in their deal- 
ings witfa Scotdi divorces, to allow him to deal temper- 
aielj and impartially with these important questions. 

So long as Mr Eraser is dealing with the decisions of 
the English Courts, from the atrocious case of Lolly 
downwards, his argument is triumphant. It is not 
equaHj dear, however, that his view of what ought to be 
the proper extent of the jurisdiction of the Scotch Courts 
is sound. This, in his opinion, is correctiy stated in the 
19tfa section of the Lord Advocators recent Husband and 
Wife BiU:— 

"XTX. It shall not be competent to raise and prosecute 
an action of divorce, unless, first, the dofander has his 
or her domicfle in Scotland ; or, secondly ^ ihe action leing 
one for divorce on ike ground of adultery, Ae adtdtery was 
eontmitted in Scotland, and the defender has been person- 
aUy died in Scotland; or, thirdly, the action being one 
iat divorce on the ground of desertion, the defender hss 
dessrted the pursuer at a time when the pursuer had a 
domicile in Scotland, the pursuer continuing to reside in 
Scotland until the action is raised; and the domicile 
iMnin vefened to shall be held to be the domicile accord- 



ing to the law of which the suocearion to moveable eststa 
would be regulated in cases of intestacy.** 

Now, the Lord Advocate himself found it necenary , on 
a recent occasion, to bring a Bill into Parliament, which 
has now pasKd into law, to prevent Englishmen from 
coming to Scotiand for the purpose of getting rid of their 
debts by obtaining sequestration after a re^dence there 
of forty days. To allow an Englishman to get rid of hit 
wife by coming to Scotiand, and raising an action of 
divorce after acquiring a domicile by a residence for a 
similar period, seems at least equally objectionable. We 
are far from maintaining Lord Campbell's view, that the 
action should not be sustained unlesB the husband's 
domicile of succession be in Scotland, but certainly resi- 
dence for a longer period than forty days should be re- 
quired. 

Mr Fraser^s answer to Lord Campbell's proposal, that 
no divorce should be granted by the Scotch Courts, ex- 
cept where the husband's domicile of succession is in 
Scotland, is quite conclusive. What is the domicile of 
succearion of a given person ? is often a question of the 
greatest difficulty; and it would be most undesirabb to 
have it introduced as a preliminary question in many qf 
our actions of divorce. Mr Eraser's illustration of the 
difficulty of the question, in the case of the learned Lord 
himself, is too apt and too amusing to be omitted:— 

"But generalities have far less effect in ar^pmenl 
than examples. A great succession suit is dearlv m store 
for Scottish lawyers. At the risk of scaring tne game, 
I shall state a case that will prove not uninteresting to 
the learned Lord who is so much in favour of the law d 
domicile. In what country is the Lord Chancellor 
domiciled? Of course, so prudent a man has made hit 
will, and ^signed, sealed, and delivered' it accordinff to 
the law of England, with which he is familiar, and wnich 
he has too easily assumed to be the law of his domicile* 
If the rule established hr the Privy Council in Stanley v, 
Bemes be correct, which requires the formalities of exe- 
cution of a will to be acconling to the law, not of the 
place of execution, but of domicile, then the will of this 
high functionary stands somewhat in peril. His domicile 
at the present moment is clearly in Scotland He is a 
Scotsman by origin, — ^was educated in Scotiand, — and 
only left it in his manhood to push his fortune in Eng- 
land. No doubt, he has spent m that country a consider- 
able portion of his life; out his affections were alwa^ 
centered upon his native land. He has two peerages in 
his family; and both the tities are taken from the county 
of Fife. The title of his son is *Stratheden,' and lie 
himself is * John Baron Campbell of St Andrews.* When 
leisure came with high honours, and a successful career 
was crowned with wttlth, where was it that he took up 
his local habitation? Not in England, where his fortune 
had been acquired, but at Hartri^, in the county of 
Boxbursh. It is true that he still holds the office of 
Lord High Chancellor; but he is Chancellor not of Eng- 
land alone, but of Great Britain. The Great Seal 
accompanies him to Scotiand, and he is only in London 
when the cruel necessity of business compels him to sever 
himself from the land A his affections. This is the case 
of Hog V. Lashley, where a Scotsman went to England, 
and returned laden with spoil, to buy an estate in Scot- 
land, still keeping up some connection with the mercan- 
tile house in London, through which his fortune had been 
acquired. The domidle of origin was there held to be easiKy 
acquired,— just as, in other cases, it has been held to be 
with difficulty lost. In the case of Sir Hugh Munro, he 
had been absent in England for eleven vears; his estab- 
lishment was in London. *There were his carriages, his 
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tenilnrej hii plate, Us pietara, his lifanrj, hii wliwi; 
eifrj article of ive or enjoyment in life aoooraing to the 
way in which he choie to hje;* and yet he irai held to 
be a domiciled ScotBiiian. ^There mint be rarideiioe and 
intention; raridenoe alone haa no effect per m, altfaoofl^ 
it ma^ be moit imp^tant ai a ground from which to 
infer intention.' There must be, ai Yoet taji, the 
^propoutum iOieperpetuo moramdL' Bardj it cannot be 
laid tiiat this distingnished indiyidual, whose acts indi- 
cate soch a hearty attachment to the ooontrr of his 
lathers, has any intention of perpetual rerioence in 
England. Wb hoqsehold gods axe at Hartrigse; and 
the only clrc i nnslanoe in favour of the Engbsnoksnidle 
is the accident of being an officer of the GoYemment, 
which many Scotenen are, and which might cesse in a 
dby by lebelfion in the camp. The mere pomesnon of, 
and residence in, a hoose in Lotidon, or ue holding a 
temporazy office, does not create a domicile. Thedistinc- 
tion between residence and domicile is dear. There maj 
be reiidenoe witiumt domicile, and domicile withoat resi- 
denoe; residence is p reserved by the act, domicile by the 
intention; and the intention for a Scottish domicile, 
cannot be mistaken. 

**In the efaicidation of this case (which may occor in 
reference even to a qnestaon of l^tim, sapposing that 
the hint is taken of executing the will acooraing to the 
formalities of the law of both ooontries), some corions 
information may be obtained in the inquiry after the 
intention. All the correspondence of the Chancellor for 
years will be ransacked; and the biographiea of his two 
great contemporaries, now in his eacrUoirej will be made 
flood evidence in the suit. Hie naasagea which describe 
flielove of oonntry, especial^ on the part of the Chanipellor 
of the Edinburgh Umvenily, will make thcK interestinff 
documents rdevant in the question of intention; and u 
that renowned personage happen to be the survivor, the 
world will be favoured with a commentary upon his own 
biography by himself/* 



Bscisiovs or ths Sufbemb Coubts or England 
ANi> Soan;.ANi> on the Liabilitt or Propbxxtor8, 
Mastbrs, and Scbvants roR Kbparation op In- 
juries ARI8IN0 prom Accidents and the Neou- 
OENCE OP Parties. Condensed and arranged by 
William Hat, Writer. Dundee and Edinburgh. 
1860. 

The title of this book describes correctly its contents — 
a merit far from being univennl in the tHle-pages of the 
law books of our day. It contains, in an abridged form, 
the decisions of the Englieh and Sootdi Courts upon one 
of the subjects out of which a very large proportion of 
the litigation both in our Supreme and I/x^ Courts 



arises. His reports are in most cases considerably abfars* 
viated, bat m all that k esMsitial is rstainsd, this k a 
merit instead of a defect To evei^ practitioner snoh a 
colleetion is convenient snd useful, while to the practi- 
tioner in the rural districts, who hss no access to 
sive libniies, it is invafaiaUe. 



Address on the Art or Pleadiho. Delivered to Ilia 
Glssgow Legal and Speculative Society on Sept 29, 
1860f by Lord Advocate MoNCRiErr. 

Tbm Legal and Speculative Society have done weQ In 
siking, and the Lord Advocate in ^ving his peraustioii, 
to publish in a sepsrate form this aiimirable Addrem. 
It wss a hi^ppily-chosen topic ss add re ss e d to such an 
audience, from the great change in court p ro oedur e now 
so snooesifuDy and thorongfaly esfeshlished. A new ena 
for the p ro f e ason dates from the paanng of the Sheriff 
Court Act, so that now, practitionenB in the Courts are 
really entitied to tilie designation of Advocates, Pleadeta— 
and Procuraton, Solicitors, do not accurately indiesto 
their en^loyment, or rather they, like the js of hem hi im 
America, embrace both branches of the prof esnon. lb 
study the Art of Pleading is then of primary import- 
ance to all who practise in the Sheriff Courts; and in 
exact proportion as this srt is studied saentiflcaOy, m 
will be the success of the pleader. The Advocatele Ad- 
drem is therefore weU-timed. It k supe i fluuus to add 
that the subject k treated with popular skill and phikao- 
phic breadth; and the Address leaves the impresrion that 
the profeesion of the law k something more elevated, 
than a deadening and haHening practice tenda to make 
ua suppose. 



ADMISSIOK OF PROCUBATOBa 

NOTICE or ADMUBION. 

Alexander Forbes, writer in Elgin, was adssitlsd a 
procurator before the Sheriff and Commisnry Coorta oC 
Elginshire, on the 29th October, 1860. Chambeca, Higk 
Street, Elgin. 

The following gentlemen were, on 4th Deoembsi^ 
after the usual sTsmination, admitted procurators betos 
the Sheriff Courts of Ayrdiire:— Mesm James DicUai 
writer, Irvine; Thomas Kerr, Sheriff Clerk Depute, Ayr, 
and Matthew Parker, Ayr. 
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18tr Notxmbbb, 1859. 

FIRST DIVISIOK. 

PxTBE Pbim b ose, AdTocator, v. M*Kbiuib & Com- 

FANT, ReBpoadenU. 
AdToeation — Competenex of. 
Xms mm an advoeation of an action from the Sberiff 
Cooriof GlMgow. Tbe rwpondentB had sued the tdvo- 
oator fo payment of two bills, bat they alleged they had 
bean aoeepted for the aooommodatkm of a third party. 
The le^Kindenta were in ponenion of one of the billi, 
and the Sheriif-Sabatitate (Bell) held the premmption 
vaa that th^ had retired it. The edvocator averred 
that the aeoond bill had been retired by the party for 
wboae accommodation it had been accepted; and a proof 
of this averment was allowed by writ or oath of the 
ponnerL It was objected that advocation was incom- 
petent where the proof waa limited to writ or oath, 
nader the 40th aection of the Jodicatore Act 6 Gea IV . 
taf. 120. The Court aoatained the objection, and dia- 
the advocation. 



19th Noysmbbr. 

SECOND DIVISION. 

Tarn GuLSQow aki> Lokbondebry Stbam Pagkbt 
CoMPANT, Soapendera, o. Thb Clyj>£ Soifpino 
CoMPAKY, Chargera. 

Appeal to Hooae of Lords— Suapenaion' of Charge. 
It la within the diacretion of the Coart to aiat procedure 
in an action which haa been appealed to the House of 
Lorda, though no order for aervice had been obtained; 
hot founding on Hendenon^ 28th Jan., 1802, M. Appx. 
V. Appeal No. 1, thia auapenaion was dismissed. 



2l6T NOVRMBER. 

HIGH COURT OF JUSTICIARY. 
Wm. MacKKN7iK, Suspender, v. Col. Wm. Maberlt, 

Respondent. 
Poach]ng--Convictaon— 2 & 8 Will. lY. c. C8. 
Lr September laat the auapender had been twice con- 
victed under thia Act, but in neither inatance had a 
written complaint been presented, no warrant had been 
granted, and no record had been made or preserved. 
The atatntory convictions were the only evidence of there 
having been a charge at all. It appeared that the sus- 
pender had been apprehended by a servant of Col. 
Maberly, taken before a Justice of Peace, and within 
two honrs after reaching the Justioe^s bouse, had been 
ssnt to ptiaon. The Loid Justice Clerk said, ^l am I 



clear thai a PCTion anwdiended under the seoond isetioii 
of the Act cannot be proceeded against without a written 
complaint for offsnces committed under the first tee* 
tion.** The other Judges eonourredf and the sentenoM 
were suspended. 



2l8T NOVBXBBB. 



HIGH COURT OF JUSTICIAST. 
Archibald Coyle, Suspender, v. John Kesma, 

Bespondent. 
Suspension ^Is rogue and vagabond a uomenfitriif 

CoYLB AMD Tnoiflsoai were in July last charged befora 
the Police Court of Glasgow with having, actor or act and 
part, wickedly and fisloniously attempted to ateal a gold 
watch fh>m the pocket or custody of Dougal M*Coll, and 
with being rogues and vagabonda. The charge craved 
that, on being convicted of the said crime, they should be 
imprisoned. The Bailie found the charge of attempting 
to steal not proven ; and that of being a rogue and vsga* 
bond not proven sa againat Thomson, but found Coylo 
proved to have been a rogue and vagabond, and con- 
victed him of aaid crime, and adjudged him to be com- 
mitted to the prison of Glasgow for sixty days. Bogue 
and vsgabond is not found in the sections of the Glasgow 
Police Act (6 & 7 Vict., c. 99), which enumerates the 
offences punishable under the Act. Coyle suspended, 
and argued that being a rogue and vagabond waa 
neither an offence under the Glasgow Police Act nor at 
common law, and the conviction waa ultra viru of the 
Magiatratea, and not within the terms of the statute. 
The respondent maintained that harbouring vagabonda 
wsa a police offence, so waa being a vagabond. 1579, c. 
74, recognised being a vagabond as an offence, and re- 
ference was made to TaiCs Justice^ Ml ; Barclay** Digeitit 
voce Vagrant or Vagabond; Hume, 1447; Etch j* Goif 
V. Burntt, 15th March, 1819; J, Shaw J. H,, 201. The 
auapension waa incompetent — the remedy ahonld have 
been by appeal to the Circuit Court. Gray v. M^Giil^ 
27th Feb., 1858; 3 Dicino, p. 29. 

The Lord President — **The precedure waa entirely 
wrong, and there could be no doubt of the competency 
of reviewing a caae in that poaition. The Magistrates 
were out of their statutory authority altogether»-the con- 
viction cannot stand. I do not know what is the deii- 
nition of a rogue and vagabond, and I have not heard 



one. 



» 



Lord Justice Clerk — "My opinion is that being a 
rogue and vagabond is not known as an offence in the 
law of Scotland, and that there is no warrant for inflict- 
ing the sentence in respect of conviction of such a charge.*' 

▲ 
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LoHi DeM aad Cowaa w«ra of opinion thai *'oar prac- 
tiee gmi a good deal of ooantaMoee to logne and Taga- 
bond hmmg a food diaige at oomflMm kw.** 



28oKo 
FIRST DIVISION. 
Fsm I>tsir« Soipondcr, v. Ths Liquidaxobs ov ths 
WBtTEXxBAn, Chaigen. 

>parUicf J* 
charged bj the liqiddatota of the 
Bank, aa '^Peter I>nfv, marchant in Glaagow, 
of the firm of William Drev, marchant in 
Qhagov," fo payment of caUa on thirty-flTO aharoi, 
standing in name of **WiDiam I>r0V, merchant in Glas- 
gow." For the ehargera it vas stated that William 
Drew, the aoqiender's father, had died in 1838— that 
hk borineai had, ainoe his death, been carried on by the 
Bitpwi^ff and hii brother Alexander, aa a firm under 
the name of William Diew— that in 1844 the firm had 
applied fat, and obtained, the ahaiea, and the loqpender 
had iigned the oontract with the name of William Drew. 
The sospender atated "that he had no recollection of 
efw haying signed any deed of co-partnery of the 
Weitani Bank.*' He was ordered to give in a minute, 
admitting or denying his aobactiption. In his minute 
he **adhered to hia statement on record, that be had no 
TCCoUection of haying adhibited his signature; that the 
rignataire is not like that which the complainer would 
write; and that he does not admit it to be hia hand- 
writing.** The suspension was nuuntained on theae 
gronnda. It waa erroneously aasumed that there was a 
firm of William Drew, and that Peter Drew was a 
partner. The warrant did not call William Drew a 
firm; and the ofiioer could not assume it. 

The ihares were bought from the company, and the pur- 
chase waa yoid fronsthe director's reports, being false and 
firaudulent. The note was paned on caution. Tlie 
suspender reclaimed, insisting on the note being pasaed 
without caution or restricted caution. 

Lord Frericlent — '^A nice question is raised in this 
form, whether a decree, taken against William Drew, 
which does not, on the face of it, imply any plurality of 
persons, or a society, is a ground for charging the 
partners of a firm carryiug on bosincss under that 
name; that ia, whether although it may be the proyinoc 
of a menenger to find out who arc the partners of what 
ia €x facie of a decree a firm; it is also hn proyince to 
find out whether a decemiture ex facie against an 



bankrapt was snl^ to the joiiBdkstion of the Coarts fai 
Scotland. The other groonda atated for recall were (1) 
the dtfajgnation in the petition was defectiye; (2) the 
seqnertratkn wm franddently obtained; and (3) there 
WM DO mandatory for the cooconing craditoia; and 
1 these had been reouttod to the Lord Ordinaiy. The 
first and second of these were only insisted in. 6ill% 
designation, aa giysn in the Gaseiie, waa, "William 
Gill, aometime rending at Paik Villaa, Bichmond, in 
the County of Sorxey, and now rending at Tobermory, 
in the adand of Mull, and County of Argyle." Thiade- 
signation wm alleged to be defectiye and imperfect, aa 
Gill waa a barrister, and best known by that dengna- 
tion, had fiyed in chambers in lineoln^k Inn, at Baya- 
water, and Hamburgh. That be had giyen this defee- 
tiye designation in order fraudulently to steal out a 
diacharge of the eUiuM of hia creditors. The Lord 
Ordinary lefmed the petition for recalL Thepetitionar 

reclaimed. 

Lord Justice Cleric—" In awarding and recalling as- 
questration we are not eierciBing any discretion We 
have the statute, and the statute only, for our guide, and 
are bound to disregard all oonsiderationa of mere equity 
and expediency. I am of opinion that we cannot sus- 
tain these grounds for recaU. Whateyer ia a good da- 
signat ii?" for a summons or any other formal writ, ia 
good designation in a petition for sequestration, 
allegation founded on seems to me totally inaufl&cient to 
support a ease of fraud. I am therefore for repelling 
that olgection also.** 

Lord Cowan oononrred; I^otd Benholm dissentient. 



85th KOVSMBBB. 

FIBST DIVISION, 

Hbvbt Saxdkbsok, Suspender, v. Tbos. Lkb8 axd 
Wm. Bbowst, Bespondents. 

Public right— Golfing— Senritttde. 

In 1670 Lord Lauderdale granted a charter of Novo- 
amut in iayour of the Bailiea and conununity of Mnasal- 
burgh, by which they hold the links of that burgh. The 
burgh property is presently held by tr u s tee s under a 
priyate Act of Parliament. By a dauae in that Act, the 
claim of the inhabitanta to the priyil^e of recreatiye 
exercise and golfing on the links is specially rc s oiv e d . 
In 1851 the trustees feucl part of the links to the respon- 
dent Brown for building purposes. The suspender, as 
one of the inhabitanta, a burgess and a member of the 
Golf Club of Musselburgh, presented a petition for inter- 



dict against Lees, aa the clerk to the trustees and the re- 
indiyidual is against a firm or against an individual. I Rpondent Brown, to prevent the tmsteM granting fartiier 



think the note should be passed only with caution/* 
The other judges concurred. 



29d Kovbmbbb. 

SECOND DIVISION. 

JosBFn JoKL, Petitioner, v, Wm. Gill, Respondent. 

Beeall of Sequestration— Lnperfisct designation— Fraud. 

Tbis was a proceeding on petition for recall of a seques- 
tration. On 10th June Uist, it was decided that the 



feus, and Brown proceeding with his building. The 
suspender alleged that frx>m time immemorial the bnr- 
geases and inhabitants hod used the links in the manner 
roseryed in the Trustees' Act, and that the feu would de- 
prive or limit the right. To avoid a jury trial, parties 
agreed to certain admissions— on the one hand, that oer* 
tain portions of the links had been feued and built on in 
1809, that it had been used for races, and the paatuxage 
waa usnally let ; on the other, that firom time immemosial 
the links had been uaed by the inhabitanta aa alleged. 
The suspender then maintained that the right in the 



COUBT OF SESSION REPOBXa 



MagiitrateB, now the trastees, vas qualified by the im- 
memorial poneoion and xae aa averred by the inbabi- 
tanta^ and they, the MagistrateB or tmsteeB, ooald do 
nothing incooaistent therewith. The Court affirmed this 
Yiew, pesBed the note, and granted interdict. 



25th NOVEIIBEB. 

SECOND DIVISION. 

Mrs Douqlab GuTHBXBor Ubik, Suspender, v, Robbrt 
LuMSDBN AMP Othebs, Liquidators of the Western 
Bank, Bespondents. 

Contributory — Calls — ^Illiquid Claims. 

In September, 1853, the suspender had twenty shares of 
the Western Bank registered in her own name. Her 
son succeeded his fitther as agent in Kilmarnock for 
that Bank, and, as security for him, she transferred her 
twenty shares to the Bank. He ceased in October, 
1856, to be the Bank's agent. The shares remained in 
the Bank's name till August, 1857, although the sus- 
pender averred that she demanded the re^transfer in 
October, 1855, on her son ceasing to be the Bank's 
agent. At the date of the re^trausfer, the shares were 
valueless, and worse, as they entailed great liabilities. 
The Bank was then known to be in difficulties, and it 
soon after stopped payment. In December, 1857, the 
Bask was registered, and resolved to wind up, and in 
February, 1858, the liquidators were appointed. The 
decree now soaght to be suspended was obtained in 
December, 1858, for a call of £100 per share, under the 
6th Section of the Joint Stock Companies' Amendment 
Act (1858), 21 and 22 Vict., c. 60. The grounds of sus- 
pension were, that the shares had been held by the Bank 
as security for her son, and the delay in re-transferring 
the shares, as well as the mala fides of the directors, the 
loBses and mismanagement of the Bank, and tlie fidae 
and deceptive balance sheets. Held, by the Court, 
that aa the claim for damages was not so stated as to be 
insttantly liquidated, it must be held as illiquid, and 
oonld not be pleaded against a call made by the liquida- 
ton, under the Winding-up Acts. 



2d December, 1859. 

FIRST DIVISION. 

Mb8 Babbaba Bobertsok or Grant v. Gbakt's 

Trustee. 

Intestate Succession — Scmel Hceres Semper Harct, 
Robert Charles Grant, advocate in Aberdeen, died 
on 22d March, 1823. A few days before his death he 
had executed a trust settlement, conveying his lands of 
Balgowau and others in trust for charitable purposes. 
His father, Charles Grant, was then his nearest heir, 
and he threatened a reduction ex capiti lectin unless the 
trustees agreed to proposals which he made. The 
trustees did agree to these, and Charles Grant ratified 
bis son's settlement, and, on the re- conveyance, the 
trustees were infeft in August, 1823. Charles Grant 
was the lather of the pursuer, (who was born on ISth 
December, 1824) but was only legitimated by the 
marriage of her parents on Sd July, 1827. This was an 
action of reduction of Robert Charles Grant's trust 



settlement, Charles Grant's ratification, his titles, and 
those of the trustees. The grounds of reduction were, 
that Charles Grant's right, as heir of his son, was de« 
feasible, and became so by the pursuer's birth. The 
defence was, that the deeds granted by Charles Grant, 
the then only existing heir, validated the titles in favour 
of the defenders. The Lord Ordinary (Neaves) sus- 
tained the defences, and dismissed the action. In his 
note, he stated that there was no case on the point; but 
that there was a train of authorities which was explicit, 
and seemed to fix the kw, and he quoted—5ratr, 8, 5, 
50; Bankton, 3, 5, 56, and ErsJdne, 8, 8, 76. The 
pursuer reclaimed, when minutes of debate were ordered. 
Parties cited the following authorities:— £tocZ;iPOocr# 
case noted in Stair^ 3, 5, 50; Bruce v. Melville, M. 14, 
880; Mauntstewart, M. 14, 903; MacKinnon, M. 6566, 
5279, 5290, 5, B. S., 849; BelTs Principles, 1642; 
Craig, 2, 18, 41; Inst, 3, 2, 6; Di//., 88, 8; C. 1, Sec. 
8, and C. 88, 16, S. 6; Pothier Tr, sur sue, Vol. I., 9; 
Mare's Slair^ 323; Morton v. JCglinton; G BeWs Appeals^ 
186. 

Lord President — "The point we have now to deter- 
mine is the efficacy of the deeds granted by Charles 
Grant, as heir of bis son Robert. Assuming Robert to 
have died intestate, Charles was the heir of Robert, 
and, as such, entitled to take up the estate by service as 
heir. I think that preposition was not disputed. The 
question raised is as to the character of the right which 
he took up, and the power it gives him over the estate. 
Is it a limited or defeasible right? Defeasible by coming 
into existence of a nearer heir, and in the meantime 
limited, so that till the possibility of that event is ex- 
cluded, he has no power of disposal over the property. 
Or, is it a right under which he has a power of disposal 
which may be exercised by him like any other heir? I 
am of opinion that in this case the reduction is not well 
founded, and that the Interlocutor of the Lord Ordinary 
is substantially right." 

Lords Ivory and Deas concurred; diaaentient, Lord 
CurriehilL 



2d Decembeb. 
FIRST DIVISION. 
J. A. Stewart Kicolson v. Sir Michael S. Stewart. 
Testate succession — Entail of pro indioiso share — Com- 
petency of— Conditional possession — Exclusion of heir 
in possession by birth of nearer heir. 

Sir Tuomas Nicolson, Bart, of Camock, at his death, 
held that estate in simple. He left three daughters, 
who were served heirs portionors. Ilelenor, the eldest, 
was married to Sir John Shaw of Greenock. In 1711 
she executed an entail of her pro indivisio share in favour 
of her only daughter Margaret, wife of John, afterwards 
Sir John Houston, and the heirs male that shall not suc- 
ceed to the estates of Greenock or Houston, and so on of 
any subsequent marriage. A supplementary deed of en- 
tail was executed in 1722, altering certain of the substi- 
tutions, but these were not affected by the present action. 
Margaret Shaw, wife of Sir Jolm Houston, succeeded to 
the estates in 1722. In 17^15, as the result of previous 
judicial proceedings. Lady Houston's share of Carnock 
was separated from those of her sisters. As the eldest 
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ImIt portioner, the obtained the MaiMion Hoom, end, bj 
purchaie, eertein otlier portioiie of the eetate. Ladj 
Houston's sistesB never diqK»ed the share of the estate 
which had been deolared to belong to her. Sir John 
Houston, LadyHonstim^s only son, married Helenorm, 
eldest daughter of Charies, Lord Cathoart. Sir John 
having died without isne, John Stewart, hk nephew bj 
his sister Helenar, wiib of Sir Bliohad H. a Stewart of 
BfaidhaD, suoeeeded hinu He wm served heir in qwdal 
to his unde, and wm infeft in 1768. John Stewart 
having su c ceeded to the estate of Greenock, propeUed 
Gamock to his brother, Houston Stewart, in 1768. On 



the proeuratorj contained in this deed he obtained a 
Crown Charter, and was infeft thereon in 1764. He was 
su c ceeded by his son Michael, who was served heir and 
infeft in 1786. Sir M. S. Stewart succeeded to Greenock 
in 1812. In 1813 he conveyed Camock to his son 
Michael, and having expede a Crown Charter, he was in* 
Ibft thereon. In 1 825, Sir Michael succeeded to Greenock, 
and Camock was daimed by his younger brother, Ad- 
miral Sir Houston Stewart. The present Baronet was 
shortly afterwards bom, and Camock fell to him. He 
possessed it till 1888, when be succeeded to Greenock. 
J. A. Stewart Nicolson, the present Sir Miehaers im- 
mediate younger brother, was served heir in special to 
his father, and was infeft in the estate of Camock. In 
1851, Mr J. A. Stewart Nicokon sold Camock to his 
brother Sir Michael for £50,000, but as his tide was an 
entail, the sale was under the condition that he should 
have his power to sell declared. He accordingly the 
same year raised an action of declarator, and Sir Michael 
prennted a suspension as of a threatened charge. Mean- 
time Admiral Sir H. Stewart had brought a reduction of 
the disposition of 1813, and the titles following thereon, 
on the ground that the snocefirion previously appointed 
had been thereby altered. He became also defender in 
the declarator. The declarator and suspension were 
ecmjoined. 

The late Lewd Handyside, befcne whom tiie actions 
oame to depend, decerned in the Admiral's reduction in 
terms of the conclusions, assoilxed the defenders in the 
declarator, and sustained the reasons of suspeusion. Mr 
Kicolson reclaimed. Before the reclaiming notes were 
heard, a son was born to Sir Michael, and appearance 
was made for him in the processes. He was thereafter 
sisted as a party, and lodged defences. The Court re- 
mitted the declarator and suspension to the Lord Ordi- 
nary, as well as the Admirals' reduction. The record 
was opened up in the declarator and suspension, the 
Minorca defences, and an additional note of pleas in law, 
were admitted. The other cases were debated before 
Lord Handyside, who, in the declarator and suspension, 
and Admiral H. Stewart's reduction, in substance re- 
peated his former judgments, and in the Minor's action of 
irritancy and reduction, pronounced in his favour. Mr 



particuhtfly MaeKinnonVi ilitt case, settled two points 
in taihped suocesrion, (1) if there wss no heir m visrs, 
the nearest heir in eristenee was entitled to servo and 
take up the succession; (2) a nearsr heir coming into 
existence befeie the estate was aold, the remoter heir 
who had served, was bound to denude; but where tfa» 
heir served had sold the estate, the nearer heir coming 
Bubsequentiy into existence, wsa barred from ehaBenging. 
It was contended on the other side (1) that the deed of 
1711 was a valid entafl. It wm competent to entail ft 
pro wdknao ahare of an estate; (8) the deed of 1763 was 
not a new entaH, it only pnpdiM the sueoession; (3) 
Mr Nicolson waa never troly fiar of the estate. Heooold 
only be conditionally fiar until the appearance of ft 
nearer heir, or all poaribility of one waa erhanstsd. The 
argumenta fior the minor were substantially those urged 
against Mr Kioolson by the other parties. 

Lord President— ''The question is, whether an entail 
of a pro mdiviio portion of lands can competently be mads? 
On that point I do not think there is room for doubt. I 
think it is competent so to entaiL It was so held in tho 
case of Stirling. I stated in a former case, that I adhered 
to the law laid down in the authocitieB aa to intestate 
succession. In regard to testate succession, I think tha 

authorities lead to a different result. I think th^ recog* 
nise a distinction — a distinction which I am not prepared 
to say, is altogether groundless. Whether it would be 
snlBcient were it new, is a different question. But I see 
the basis of a very strong argument that a party taking 
an estate, under a qfiedal deatination, has a possession 
limited by the condition that he shall poeeess no power 
over it, beyond that which is consistent with the course 
of succession pointed out in the conditions attached to the 
conveyance. I see ground for arguing that in such cir* 
cumstances, the party gets a conditional and qualified 
interest in the estate; and after that distinction haa been 
sanctioned by repeated judgmenta, I am inclined to think 
that if this case turned upon that, I would give effect to 
it. If thatbesOfitisuDoecessarv togointoany forther 
questions as to the interestB of the party in this estate, 
for if this alone is a quality of his possession, it is dear 
he had no power to sell. If, then, it was incompetent 
for Sir Michael Shaw Stewart to have purchased it, so 
that if the entaU of 1711 and 1722, is said to have foUen 
by reason of the division, and the deed of 1765 ia hdd to 
be an entail invalid, I think the sale cannot atand. Jml 
either view of the case, therefore, we must arrive at the 
same conclusion, that the suspension against payment of 
tho price is well founded, that the declarator is well 
founded, and that the reduction is well founded." 
The other Judges concurred. 



3d Drcembeb. 
FIRST DIVISION. 
The Aberdeen Town and County Bank, Appellants, 
V. Tub Scottish Equitable Asscbakcs Compant, 
Respondents. 

Sequestration — Service — ^Declinature of Judge. 



„. , 1 • J T -x* . , , 1^ The Lord Ordinary may renew an order for service in a 
Nicolson reclaimed. In a wntten argument, ordered by ' gequestration, which from some reasonable cause has not 
the Court, he maintained three pcnnts— ^1) An entail of * * * * 



a pro iudivito share of an estate was ineffectual, and, if 
so. Lady Shaw's deeds of 1711 and 1722 were invalid; 
(2) If the deeds of 1711 and 1722 did constitute a valid 
entail, theee were superseded by tlte deed of 1763, and 
that not having been recorded at the date of the sale of 
Camock, the sale was good; and (3) the cases quoted, 



been carried out. 

Lord Deas had stated at a previous hearing of the 
causic, that he was a shareholder in tlie respondents 
company, and raised the question whether he waa entitled 
to decline; after consultiog the other Judges, the Lord 
President said the Court was of opinion that the declina- 
ture of Lord Deas ought to bo sustained. Dedinatnrs 
sustained. 
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8th Bbcbitbib, 1869. 

FIB8T DIVISION. 

John Eebtloch & Others, Petitionen, v. 0. Stewart 

AND Others, Respondents. 

Trust — Nohile Officium^ exercise of. 

TuR petitioners, trustees of the late Stewart of Friar- 
land, pr e s en ted a petition craving powers from the 
Court to borrow £8000, on the security of the trust 
estate, to pay cslls of the h'quidators of tlie Western 
Bank upon thirty shares of that bank held by the 
trustee. The Lord Ordinary dismisaed the petition, on 
the ground that the authority asked could not be com- 
petently granted under the summary application. In a 
note he pointed out the reasons of the distinction between 
fisctors, loco tutoris, tutors dative, and tutors nominate, to 
whom powers of sale were sometimes given— (Somervil/tf, 
14 S. 451; Crawford, 1 D. 1188; Bellamy, Sd November, 
18$4; Morrison, 19 D. 493; CampbeWs Trustees, 1 i>. 
163, i' Henderson, 3 D. 10)19; Erskines Trustees, 13 th 
May, 1829) — that these were officers of the Court, whose 
duties were defined by the law itself, and the Coui*t had 
the power to say what the extent of their powers were. 
In applying for extraordinary powers, by law and custom, 
it was by summary petition the application was made. 
The case of trustees is different. Tb^ derive their 
power from the Trust Deed alone. The Court may 
interpret it, but they cannot confer any power which is 
sot implied in the Deed. The petitioners reclaimed. On 
advising a Minute containing the grounds and authorities 
on which the application was founded, which had been 
ctdered by the Court, and submitted to the whole 
Judges, the Lord-President (who delivered the ojnnion 
of the Court) said — ** We are of opinion that it is not 
competent for the Court, in the exercise of its nobUe 
Ojficium, to confer such powers on the trustees.^ 

The petition was dismissed reserving to the petitioners 
to adopt any other course of procedure to which they may 
be advised. 



8th Dbckkbrr, 1859. 
PIK8T DIVISION. 

Patrick Graham v. William Dowdt. 
Proof— Donation. 
Tde rspiesentatives of the late Mr Williamson applied 
to the defender for payment of £50, "being the amount 
of cash advanced and lent by Mr Williamson to the 
defender." The defender denied that he had received 
any such loan. In answer to a letter the defender 
wrote— **I beg to state that whatsoever I got from the 
lata Mr Williamson I received as a present, with a 
hearty welcome, as a gift.** The Sheriff-Substitute and 
Sheriff held that the loan was established, but the Court, 
without hearing the defender*s counsel, recalled the 
Interlocutors, and sssoilxied. 



IStb Decembbr, 1859. 

FIRST DIVISIOy. 

ttxv. Wm. Graham v. Be v. Wm. Smttii. 

Patronage — O^ilm—Jas'tievolatunu 

Vowra Lbith was erected into a parish by Act of 

ParHament 1606, e, S7, and the f Mrooago was eontered 



on the ''haill inhabitants." On the death of the last 
incumbent, the pursuer and defender were candidates 
for the cure, and they lodged, on 4th sad 5th October, 
1858, with the Moderator of the Presbytery, deeds of pre* 
sentataon. The pursuer's presentations were signed hy 
910, and the defender's by 1900, inhabitants. Patrons, 
by 10 Ann, c 12, must ti^e the oaths of allegiance and 
abjuration, and subscribe the sssurance befcne presenting; 
sad, by 5 Greorge I., cap. 29, every person, before bmng 
licensed to preach, or ordained a minister, must take 
and subscribe certain oaths pointed out in the Act before 
the Quarter Sessions or the Sheriff, of which the Clerk 
of Court is to grant a certificate. Any patron pressnt* 
ing an unqualified person, the presentation shall be void, 
and shall not interrupt the lapse of the period within 
which he may present. The Act 21 and 2i Vlo., cap. 
48, substituted a single oath for the oaths of aUegianost 
supremacy, and abjuration. This Act was paaasd on 
33d July, 1858. Those patnms who presented after 
28d July, took the oath prescribed by the last Act 
The presentees, with their acceptances, produced ccrtifi* 
oates, Mr Graham, that he had taken the oath pre* 
scribed by 21 and 22 Vict., c. 48, and Mr Smith, that he 
had taken the oaths of aU^;iance and assurance. It was 
agreed to sist farther procedure in the Presbytery, to 
allow the questions between the presentees to be settled 
in the Civil Court, andtliis action of declarator was raised 
by the pursuer, to have it found that he had been pressnted 
by a migority of the patrons; that the defender had not; 
that he had not taken and subscribed the oath appointed 
by 21 and 22 Vic., cap. 48 before his aeceptsnoe, and 
within the six months allowed by law for filling up a 
vacancy in the church end parish, and wss debarred 
and ezelnded from accepting thersot The Lord Ordi* 
nary (Neaves) found the pursuer's o^jeetion to the 
defender's presentation not relevant; that although h 
waa neoesssry for patrons to take the neosBsary oaths, 
the proof of having done so wss not restricted to any 
certificate, but might be instructed by other habile evi- 
dence, and he remitted to Mr George Boss, advocate, to 
examine the presentations and relative oaths, and to 
report The pursuer recUumed and argued that the 
only evidence of the defender having qualified, was the 
certificates lodged with the Presbytery, and these showed 
that he had not qualified. The defender maintained 
that what the law required was the £Mst of the oaths 
having been taken, and if a certificate were indispenaablsi 
a presentee nught qualify before ordmation, snd he was 
not limited to the six months. The Court adheredi and 
refused the notes. 



14TI1 Decbmbbd, 1859. 

SECOND DIVISION. 

WiLUAM Smith v, Allah & Pothtxr and QtatES. 

Deposit— Contract of— Bonded Warehouse— Sale— - 

Delivery. 

Gkorok Fiklat, a spirit dealer in Gkagow, oideNd 
from the pursuer, a distiller at Benrinnes, 9 casks aqua. 
They were directed— "Duty«Free Warehouse, Allan k 
Poynter*8 Bond, Ana Street, Glai^w," and on tbs 
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17th BECEIfBRR, 1859. 

FIRST DIVISION. 
Dakirl Macfarlaste V, Tho Lord Advocatb. 

Excise— Leakage — ^Remission of daty— Joziadictioii of 

Conrtof 



left-hand corner of each of the cards, bearing the ad- ^ The other Judges ooncorred, and the Coart found 
dresB, were tho words, "George Finlaj.** The casks accordingly, 
thus addressed were received by the defenders on 80th 
January, 1854, and warehoused by them. In their 
books the whisky was entered In name of Finlay, and 
the warehouse rent was charged to him, but both with- 
out his knowledge. Finlay bad received no order for 
delivery of the whisky, but ho had received an inToioo 
in tho usual terms, describing tho quantities in each 
cask, and the mode of transit to Ghisgow. The pursuer 
drew a bill on Finlay for the price of the whisky; but 
this was not accepted. Finlay became bankrupt. The 
pursuer, in May, 1854, placed the unaccepted bill, with 
the discount, to the debit of Finlay. Previous to his 
sequestration, Finlay had repeatedly applied to Steren, 
the pursuer's Glasgow agent, for an order for delivery of 
the whisky, which he refused to give. Tliis was, how- 
ever, not known to the pursuer. On 6th March, in 
consideration of an advance of £60 by R. Buchanan of 
Glasgow, Finlay gave an order in his favour on the 
defenders. On 12th April Buchanan sold the whisky to 
Ewing, and granted him a delivery order addressed to 
the defenders; and the duty having been paid, tho 
whisky was delirered by the defenders to Ewing. The 
pursuer sued the defenders for the iralue of the whisky, 
amounting to £82 5s Id, and an issue was adjusted to 
try the question whether, having received the custody 
of tho whisky, they had wrongfully parted with it? The 
case was tried before the Lord Justice Clerk and a jury. 
A special verdict was returned, which embodied the 
facts already stated. On the practice of the trade, the 
Jury further found, that keepers of general bonded 
warehouses arc not in use to deliver to purchasers of 
whisky (though known to them), whisky warehoused in 
the manner proved in this case, without requiring a 
delivery order from tlie distiller, or authority from him, 
other Uuin is implied by his sending the casks addresBod 
in the manner proved in this case; and as matter of 
practice between the parties, that whisky so warehoused 
had never been delivered until paid, and an order for 
delivery produced. The jury found that the defenders 
had parted with the custody of the whisky; but did not 
find whether, in so parting with it, they hod acted 
wrongfully. 

On motions to have the verdict entered, the de- 
fenders maintained that the sale to Finlay had been 
completed, and the property had passed to him. The 
goods were addressed to him, and the case was the 
same as though they had been sent with an address by a 
carrier. The carrier would be justified in delivering to 
the party to whom they were addressed. 

Lord Justice Clerk — ^^The relation between the ware- 
housekeeper and the de|x>8itor was, that they were bound 
together by the contract of deposit by which the deposi- 
tory was bound to keep the goods in safe custody for 
behoof of the depositor. The depository, in such a con- 
tract, is no more entitled to part with the goods to any 
one, except the depositor, or some one having his autho- 
rity, than to destroy them or apply them to his own use; 
and as I cannot find, in the special verdict, anything 
amounting to such authority, we must deal with this as 
a verdict for tho pursuer, and hold that in imrling with 
tho whisky, tho defenders acted wrou^^fally." 



The pursuer sued the Lord Advocate, as representing 
tho Commissioners of Inland Revenue, for payment of 
£50 7s 4 Jd, tho price of a quantity of whisky which had 
been seized and sold by the Excise for payment of cer- 
tain duties on 140 gallons of whisky, which the pursuer 
had refused to pay. The pursuer, in July, 1856, sold 
ten puncheons of whisky to Messrs Black of London- 
derry, and on their arrival had been deposited in a 
duty-free warehouse. When in the warehouse, it was 
discovered that from leakage only eight gallons remained 
of the 140. This had been caused by a number of small 
holes in one of the puncheons. In terms of 11 and 12 
Vict., cap. 122, sect. G, application was made for a re- 
mission of the duty. The Commissioners caused inquiry 
to be maile, but declined to remit, as in their opinion it 
was not a case of unavddable accident such as the 
statute contemplated. Thereupon the pursuer raised 
this action. 

Tlie Crown maintained (1) that the power of remit- 
ting duty was confined to tho Commissioners of Inland 
Revenue, and they having investigated and refused to 
remit, the Court had no jurisdiction; and (2) assuming 
the Court had jurisdiction, the pursuer was not entitled 
to succeed, in respect the loss had not arisen from acci- 
dent, as he alleged, but was caused by his negligence 
and Wtant of care. 

The Lord Ordinary in Exchequer Causes (Ardmillan) 
sustained the defender's first plea in law, and disnussed 
tho action. 

The pursuer reclaimed, but the Court adhered. 



17th Decembeb, 1859. 

FIRST DIVISION. 

Tub Duke of Argyle (Ca11ender*s tutor-nominate) r. 
James Robertson & Others. 

Mussel-scalps — Sea-shore — ^Fishings. 

This was an action of declarator, conjoined with an ad- 
vocation of a judgment of the Sheriif of Ai^le in a 
process of interdict at the pnrsucr^s instance against tho 
defender and others, fishermen in Campbelton. In the 
petition for interdict it was craved that the defenders 
should be interdicted from carrying away, disturbing, or 
interfering with the mussels or mussel brood on the aea- 
sliore of the lands of Ardkinglass and others, which lie 
along the shores of Lochfine, and are tho property of the 
pursuer's ward. ^Ir Callender is infefl in these lands, 
** with Dahings, and in tho lands of DanderawQ and 
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otbera, with salmon fishings and other fishings as well in 
nit as in fresh waters;*' but there is no express grant of 
the mussel scalps which lie, ex adverso, of his lands, nor of 
those of his superior the Duke of Argyle. The defenders 
maintained that a clause cum iiiscatlombus could not 
carry right to tako oysters, mussels, and other shell-fish, 
even with forty years* possession — ^that a special grant 
was necessary— tliat the pursuer had not possessed for 
forty years — ^that the mussels having been taken below 
high -water mark, the pursuer could not exclude the 
public, because he had no grant of the sea-shore, and 
that the public baying from time immemorial taken 
mussels, they wore entiUed, without interruption, to con- 
tinue to do so. 

On a proof being led, the Sheriff-Substitute decerned 
in faTonr of the petitioner, and interdicted accordingly; 
bat on appeal the Sheriff recalled the interlocutor and 
asBoilxied the defenders, reeenring to the pursuer to bring 
a declarator. The declarator was brought and conjoined 
with tbo advocation, and the Lord Ordinary (Mackenzie) 
sustained the defences in the declarator, and assoilzied 
the defenders, and repelled the reasons of advocation and 
remitted nmpliciUr to the Sheriff. 

The poFBuer reclaimed, and cited Mia$ Erskine of Dun 
T. The Magistrates of Montrose; Ilumt^ p. 558; Stair ^ 2, 
3; Grants M. 12, 801; Portland v. Gray^ 15th Nov., 
1882; bat ihe Court adhered. 



2l8T December, 1850. 

FIRST DIVISION. 

AsDBSW Bbown, Advocator, v. Jobk Scott and 
Mandatory, Kespondents. 

Poinding the ground — ^Tenant — ^Proprietor — ^Heritable 

Security. 

Scorr and Mandatory raised an action of poiuding of 
the ground against Brown, the advocator, and others, in 
the Sheriff Court, Glasgow. Brown was described as 
" tenant or occupant" of a self-contained house erected 
on a piece of ground over which Scott held a bond and 
disposition in security. Pctrio the owner, who had 
granted the bond, was also one of the defenders. The 
conclusion against Brown was limited thus — ^^ but in so 
&r as relates to the said Andrew Brown, to the amount 
of the rents only which may be due and payable by him 
for his occupation and possession.** Brown entered ap- 
pearance, and the record was closed on the summons 
•nd a minute. In his minute the advocator denied that 
he was a tenant. He had been in terms with Petrie in 
1857 to purchase the property ou certain conditions. 
Under that agreement the advocator had entered into 
posEession, although the conditions had not been ful- 
filled. The house was defective in essential particulars, 
asubuussion had been entered into in October, 1857, 
Petrie became bankrupt, and his trustee did not sist 
himself in tlio 8ubmi:s8ion, nor did he adopt the agree- 
ment of sale. The advocator could not therefore obtain 
implement of the agi'eement, and it was at an end, and 
he had been warned and was ready to remove. He had 
aldo sustained damage by Petrie'a uon -implement. In 
any event the pursuer could only stand in the same 



position as Petrie, and could not approbate and repro- 
bate the agreement. The Sheriff-Substitute repelled tlie 
defence, to which the Sheriff, on appeal, adhered. 

Brown advocated and argued that as the concluaiona 
against him were only for rents due, it waa a sum- 
mons for nothing, as he was not a tenant, and cited 
2 Bell Com, 59; Erskine, 2, 8, 83; Collet v. Bahrmino^ 
M. 10,550; HdCs Diet, v. PoiudUng of the Ground; Camp^ 
heWs Trustees v. Paul^ 13th Jan., 1835; Graham y. 
Gordon^ IGih Jan., 1843. 

The respondents contended Uiat rents were duo for 
occupation, whether the occupier was tenant or not, un- 
less it could be shown that he was entitled to sit for 
nothing. 

Lord President — " The advocator says he is not tenant, 
did not enter as tenant, and was not in possession as 
tenant; and that being so, I think the limitation in the 
summons puts an end to the case as regards him. It 
will not do to take equivalents in a case of this kind. It 
will not do to say that if he is not due rent he is due 
something else in its stead. That is not the question 
before us. It may be competent for them yet to bring 
an action of maills and duties, but it would be suffering 
an undue laxity of procedure in diligence to hold that 
this gentleman is in any way liable under this summons 
08 framed. I am therdbre for advocating the cause, and 
recalling the interlocutors of the Sheriff." The cause 
was advocated, and the advocator assoilzied, with ex- 
penses. 

Lords Ivory and Curriehill concurred— Lord Deas 
dissentient. 



22d December, 18d9» 

FIRST DIA^ISION. 

Lord Somervillk and OrnERs c, Bodert Smith. 

Bight to fish for salmon or trout— Interdict. 

Lord Somrrvili.r and others, his tenants, presented a 
petition for interdict against Smith, "from trespassing 
on his, the petitioner's, lands, or from fishing tberelroiki 
in the river Tweed, and from wading therein, or from 
standing on the property of any other person through or 
along whose lands the said river flows, within the 
boimds of tlie petitioners* salmon fishing." 

Lord Somcrville is proprietor of Lauglee, on the leffc 
bank of Uie Tweed, and has the right of salmon fishing 
from Newstead Mill to Gala Mouth on the Tweed. Mr 
John Smith and Mr Kcid are proprietors of lands on the 
right bank of the river, opix)6ite to those of Lord 
Somerville. ^ir Kobcrt Smith is a son of Mr John 
Smith. On 11th Juno, 1855, he was fishing with trout 
rod and flies from I^Ir Boid*s property, and in a salmon 
cast, when Purdie, a watcher of Lord Somerville*8, who 
Wtis fisliing from the other side, dc^iircd Smith to cease; 
but as lie refused to do bo, the petition for interdict was 
presented. Smith stated in defence — (1), A title to 
salmon and other fishing docs not include trout fishing. 
(2), A right of trout fi;shtng is inherent in every pro- 
prietor of lauda on the bank of a stream. (3), That tliia 
right ijS communicable. (4), That at the time in questioa 
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he was fishing fdr trout, and with tront tackle; and (5), 
that he was so doing with consent of his father and Mr 
Reid, the pfoprietors of the grounds over which he was 
fishing, and whose rights he was exercising. 

The Sheriff-Sahetitute pronooncod an artienlate In- 
terlocutor, and allowed hoth parties a proof. On appeal, 
the Sheriff altered and limited the proof of tho peti- 
tioners to tho facts contained in article 4th of their con- 
descendence, which was snhstantiallj that part of the 
prayer of the petition given aboYC, and to the defender 
a conjunct probation. From tho proof it appeared that 
Smith had not been wading, that he had been using 
tnmt tackle, and in a salmon cast Tho Sheriff-Substi- 
tute prononnoed an Interlocutor repelling the defences, 
and continuing and confirming the interdict. The 
Sheriff adhered on appeal. The defender then adyocated. 
Tho Lord Ordinary (Ardmillan) recalled the Interlo- 
cutor and interdict, and rcfosed the petition for interdict. 
The pursuer reclaimed. 

The proceedings were intended to raise the question 
whether the proprietor of salmon fishings bad or had not 
an exolnsiye right, not only to fish for salmon, or other 
fish of the salmon kind, but also the right to fish for 
traut, and to exdode any neighbouring proprietor who 
had no right of salmon fishing, to fish for trout, cyen 
from his own lands. 

Lord President—'*! cannot help thinking that in the 
present position of matters it is very difficult to sustain 
the interdict which has been gran tod. I am not aware 
of any law for holding that fisliing in a salmon cast is an 
illegal act on the part of a trout fisher under all drcum- 
ttances, and whateyer be tho nature of his right. 

** Salmon fishing is an important right. TIio fisli may be 
in Tsrious parts of tho riycr, and the salmon fisher is under 
no restraint, that I know of, in regard to where ho fishes 
in the river. Nor am I aware of any law for restraining 
a trout fisher from fishing for trout whercyer they may 
be found. It is aaid in one of the pleas here, that the 
proprietor on one side is not entitled to cast his line be- 
yond the centre of Uio riycr. I am not aware of any 
law for that either. But on the particular ground hero 
taken by the Sheriff, I do not think tho interdict can be 
supported, and therefore it must bo recalled." 

The other judges concurred. Interdict recalled and 
petition dismisaed. 



24tu Dscemdeb, 1859. 

FIRST DIVISION. 

J. & B. SMirn V, J. & G. Aixmak. 

Lien — Usage of Trade — Right of Retention. 

On 8th October, 1857, J. & B. Smith sold to William 
Smith & Co. a quantity of goods, which were sent to 
Aikmans* to soour and finish. On 21st October W* 
Smith & Co. were sequestrated. J. & B. Smith & Co. 
preMUted a petition to the Sheriff craying that Aikmans 
should be ordered to deliyer up the goods. It was 
ayerred in this petition that W. Smith k Co. had been 
guilty of fraud in purchasing and taking deliyery of the 
goods, with the knowledge that they were insolyent. 
YT* Smith & Co., and their trustee, though caUed, did 



not appear, and were held m eonfessod. Aikmans ap- 
peared and stated that they had for years scoured and 
finished goods for IV. Smith & Co., and particularly for 
fiye months in 1857, for all which they owed the sum of 
£255, and that they held the goods in security of the 
general balanoe due them. They also ayerred a special 
practice with the bankrupts, and a general usage and 
practice of the trade, to hold a lien over goods for pay- 
ment of a general account, and pleaded their right to 
retain. J. & B. Smith ayerred that the debt due by 
the bankrupt was one unoonnectod with the goods in 
question, and for which they could only claim as 
creditors. The Sheriff allowed a proof as to the usage 
ayerred, which, on haying been taken, the Sheriff-Sub- 
stitute found tho usage established, and Aikmans entitled 
to retain, to which the Sheriff, on appeal, adhered. J. 
& B. Smith adyocatcd. They argued Chat it was a 
general rule of Uiw that there was no lion or right of 
retention in security of a general balance, unless a usago 
of trade to the contrary was establiafaed ; but the usage 
proved was uncertain — local and recent. 

Lord Curriehill deliyered the opiuion of the Court — *' It 
is not disputed that the law itself, apart from usage, does 
not warrant a claim on the XMirt of a manufacturer of re- 
tention of goods in his custody, save for payment of tho 
expense of performing the operation of scouring on the 
goods in dispute. To that extent it is oonceded that the 
claim of the scourers is well founded; but is retentioa 
avaiUble for a prior account, in yirtue of an ezoeptioiial 
rule alleged to haye been introduced by the usage of 
trade? That depends on the proof. It is not established 
that there is a universal usage applicable to the whole 
country, that scourers have a right of retention diflbrent 
from what the law allows. In order that what is law in 
this country generally shall not rcoeiyc effeot in any par- 
ticular locality, the usage requires to be long, oontinuous, 
and inyariable. The party founding on tho usage baa 
failed to proye it** 

The Court advocated tho cause, and recallod the In* 
terlocutors. 



8rii OcTonKtt, 1850. 
CIRCUIT COURT, GLASGOW. 

Robert Fobbestkr, Appellant, v. John Lavo, 

Respondent. 

A second-hand Bookseller is a Briber, and requiroB a 
licence under 6 and 7 Viet, cap. 09. 

Tns appellant was charged, at the instance of tho re- 
spondent, before the Glasgow Pohoe Court with a oon- 
travention of the 105 section of the Glasgow Police Act, 
6 and 7 Vict., c. 09, in so far as he did *^ carry on the 
trade or businesB of a broker or dealer in seo(md-hand 
goods or articles by purchasing a book, without haying 
obtained a licence from the magistrates.** The appellant 
admitted haying purchased the book without haying 
taken out a lioenoe, but he argued that dealing in second- 
hand books viras not a yiolation of the Act. He waa 
convicted and fined in Is. Forrester appesled to the 
Circuit Court, but the appeal was dismiiwed; the Goori 
holding the dauaes of tho Act applied to dealeni iii 
fleoond*handbooka« 



BEPOBTS OF OASES 
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DIGEST OF ENGLISH CASES. 



Mth OoVOBBBy 1850. 

BHBBIF7 GOUBT, OLASQOW. 

(Mb SKniFr Bill.) 

K. P. AT.WAWP B B Dick ard Jobv EABsroar v. Willux 

WLRAM Jjn OlBEtUL 

A ffM ti mM it—Hhfd PniwMiM.— IF%cr« «i ammttmt, a 
€mUtor on m eifa/c^ wot cmp2oyMi te Att |)ro/eM»oiuiI 
eqNia^jr om inuite cm ik$ ttUMte, and ngited a eompoiiiUm 
eemirmel alomg wUk the rai of the erettiion, rteeivet after- 
wmtdehOe from the nueiheai f^ the halaiaee ofhietUbt.-^ 
ffetd, im a eemfttiikm wink the cauUemer in the eomponiian 
eemiraei, daiadagfor the cnypoeiiiem paid fty htM, thai the 
aaid hiOe were ntd an iUeifai prrferenee. 
TtOB WM a oompctitkn Mnong arrottfln for afundJii wudia, 
ooMbtiiig of £211 8i lid, being the beluioe of tlie prioe of a 
|gop » tj wbkh belonged to the oommon debtor, WUIiam 
Ml^een. There were fbnr erresteriy bat two of them were 
mdj thrown out of the oompetition, on the groond that their 
uieeliuente were not duly reported, and the competition 
Ihveafter cune to be between Jeremiah Borrows, beker in 
Glaegow, end WllUem Lyon MThon, aooountant in OUagow. 
The oommon debtor, Mlieen, became inaolTent in the end 
of 1855, or eariy in January, 1856. The claimant, M'Phan, 
WM a creditor to the extent of £90, and the oommon debtor 
weoft to him to get hie mriitance at a profemiontl aooountant. 
Hie claimant^ Bonows, it ebo a ereditor to the extent of 
M40% lie Sd. By Mr M'Phmi*t ezeriioni, the oreditote 
■ g t eed to eioept of a oompoeition of 5i per ponnd, on oon- 
dition that the claimant, Borrows, and Jamet M'Lean, 
bffothar of the oommon debtor, ihoold be oaationert for the 
Mmpoaition; and they undertook this obligation, and signed 
the aeoeaaery oompoeition bills. When these became doe, 
the oommon debtor fiuled to pay them, and the bulk of the 
paymentt have fallen upon the claimant, Borrowt, and it is 
for these payments he claims in this multiplepoinding. 

It is alleged by Mr Borrows, that the ckimant, M'Phun, 
lad him to rely opon the som forming the fund m medio as a 
aeearity for the oompoeition, and that accordingly on tho 
fliflore of the oommon debtor to pay the bills, he raised dili- 
gBBoe^ ami attached it by arrestment. Mr M'Phun, however, 
had already attached a part of the fund himaelf, although he 
had got payment of the composition of 5s per pound upon his 
debt, having obt^ned from the conunon debtor biUa for the 
balaaoe^ amounting to £75, which the cUimaat, Borrowi^ 
aOcgas to be an illegal preference over the other creditors. 

On the other baud, ^e claimant, M'Phun, all«<;ed tliat he 
got the biUs from the common debtor after be had Mgiicd the 
esmpneition contract as a voluntary gratuity, and not in con- 
ieqwire of any promise made before he signed the contract. 

A praef having been led by both partiee, the Sheriff-Sub- 
stttnte proiioimced the f«iUowiug Interiocutor:-- 



I Having heard paitiaa* prooontot^ aad nnuBad oonddaMti 
tion of the ptoof, produotloiii^ and whole pcooMs: Tinds thai 
the fund in medio, aa oonaJgned in the h«ids of the oink of 
Courty is £210 8s 5d, less £5 Is 6d, being the expenete Ibaad 
doe, aad paid to the nominal raisers on 15th March, 1858, 
conform to certificate on the copy inteilooator sheets: Fiade 
that the claimants, M'Gavin and others, who daim the som 
of £28 lis 4d, were admittedly the first aneattn; but tha 
arrestment used by them was not reported fbr a period of 
eighteen months, or thereby, and not till after toe other 
olaimanta had used aad duly reported their arrestments, aa 
the clerk's maikiogs on the back thereof insteuct: Finds thai 
by the 18th seo. of the Act of Sederunt of llth July, 1889, 
it is made imperative on the offiosr exeouting an aimatmsnt 
to "return forthwith an execution of arrsstment to the deik,* 
and when this is not done^ an aireetment^ though snbeeanently 
need, if timeously reported, first, is preferable, aa was aeddea 
in this Court on 5th December, 1854, in the M. P., JlaUrap 
V. Ifutcheeon and othere: Therefore idf^ses to prefbr the said 
claimants, and dismissss their chum: Finds that the claimant^ 
M'Phun, who oUims for the sum of £88 6s lid, admittedly 
used aireetments prior in date to those used by the only other 
daimaaL Borrows: But finds that the latter objects to 
M'Phun s daim in reepect, it is founded on bills granted to 
him by the common debtor, William M'Lean, after M'Phun, 
in common with M 'Lean's other oraditofs, had agreed to 
aooept of a composition of 5s per pound on his entire debt 
of wnidi, however, he is now endeavouring by means of said 
bills to operate full payment: finds that there wouM hava 
been great force in the objection had the claimant^ Borrows^ 
succeeded in proving his avenneiit, that M'Phun acceded to 
the composition contract only after coming to a private agree* 
meat with M'Lean, that he was to receive by bill or other* 
wise^ full payment of his debt: But finds tbiat this is not 
proved, M'Lean having deponed when examined as a witness 
i» cauM, that " M'Phun did not refuse to sign the oompoeition 
contract unleas I gave him bills for the balance; he signed it un- 
conditionally;'* and also that he doee not think that he (M'Lean) 
made a promise to pay him (M'Phun) in full before the oom* 
porition contract was dgned: Finds that M'Phun himself has 
diqponed to the tame effect, and that although McLean pro- 
mised tliat he should not lose by him, he did not remind oim 
of that promise, or get the biUs from him till several months 
after the coiuiKisitiou contract had been signed: Finds that 
there it nothiug to prevent a particular creditor aooepting 
additional iiayments vduntariiy made after a compod t ion 
contract has been carried through: Therefore repels the ob- 
jections to tho said claim, and prefers the daimaut M'Phun 
2>niH0 loco to the said sum of eighty-three pounds five shillings 
and eleven pence, and prefers Uie doimant Borrows, whose 
debt couAderably exceeds the whole fund in medio, to the 
balance of taid fund, and authorises the derk of Court to pay 
the respective sums accordingly : Finds, in the whole circum- 
stances, no expenses due by the claimant. Borrows, to the 
claimant M'Phun: But finds the daimants M 'Gavin and 
other?*, liablo to both the other claimants in the expensee 
occAtiouoil to thcni by tho taid cl^m for M 'Gavin and 
others, being iiu^isted in: Allows an account, or scconnti^ 
of expenses to be given iu, and remits the same to the auditor 
tu tax and report, and decerns. 

Oil appeal, the Slieriff adhered aimiiiieittt. 
For Borrows—J. Clahk. For M'Phun— D. Lixxox. 

A* 
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BHEMFP COURT ItEPOUTa 



28tb Octobkb, 1859. 

BHSBIFF COURT, GLASGOW. 

(Mb Bhbbifv Steatrhut.) 

Gray k Co. v. Stswart k Co. 

CompetiDg DUiggpoe PnUV-^Order— AjwigBatJon— Intinuk 

tion— -SUmp.— il fW/^r addrrutd to the holder of a fund in 

them term»^" I herAjf OMthorise yotc to pay A. the turn of 

tuBton potmdi, which deduct from the nun you owe me,"* hat- 

tn^ a penMff tlamp affixed — the jMfmmt uU having leen 

made—Held noi to operate at a tranefer of the fund. 

Opinion. — (1.) OireumitaMeet equivalent to forwudintimtttion 

of the transfer of a fund, (2.) (7^ Sheriff differing from 

hit SuUHtule) that the document wae tv^eienttif alamped. 

This wm an aetioii of multiplepoinding lirought by Jamet 

Ari>iiokl0, oork maaufMiurer, No. 14 Dunlop Street, GUf- 

gow, pnmiar aiid real raiaar, againai Jamea Boaa and Com' 

paaj, joiD«n» Phoenix Coort, Jackion Street, Glasgow, and 

Jamai JRoaii joiner there, the only known individual partner 

of nad company, aa tucb, and alao aa an individual, ooomkon 

debton, and David Gray and Company, wood merchanta in 

Glaigdw, John Stewart and Company, iron and tin-plate 

wirehooaemen, No. 20 Jackaon Street, Glaagow, D. Robert- 

•on and Company, lath aplitten, North Street^ Glasgow, 

Bobert Mintoab, journeyman joiner, reaiding in Glasgow, 

and Thomaa Snoddy, reaiding at No. 10 Portugal Street, 

Glaagow, alleged crediton of the nad Jamea Boae and Com- 

paay, and Jamea Boas; the fund tii medio amounting to the 

■om of thirty-nine pounds sizteen ebillioga and fourpenoe ater* 

ling. 

Appaanmce waa entered for aU the daimanta called; but 
lubaequently the competition waa reatrioted to the claima for 
Gray k Co. and Stewart k Co., the question of preference 
turning upon a icrutiny of Stewart k Co.*a daim, who averreu 

(1) That, on 10th April, 1858, the pfud Joroea Boea k Co. 
granted to the cbumanta a draft onler upon the eaid Jamea 
Aibuckle, for £10 sterling, then due by Uic aud Jamoa Roaa 
k Co. to the claimants. 

Anttcer for D. Gray k Co. — The document produced in re- 
finrred to for its terms. Quoad ultras not admitted. 

(2) The said draft or order waa of the same date duly pre- 
aented to the said James Arbuckle, who engaged and agroed to 
retain funds to meet the same; or, at any rate, that he would 
attend to it. 

Antwer for D. Gray k Co. — Not known and not admitted. 

(3) Of the said date (1 0th April, 1858) the claimants formally 
wrote to the said Jamos Arbuckle, intimating the demand of 
new, and requiring them to retain in their hands the amoimt 
of the said draft or order, and to pay the same to the claimants; 
which letter was accompanied with a copy of the foresaid draft 
or order, and the said James Arbuckle tliereujion agruu agreed 
to do so. 

Antwer for D. Gray k Co. — Not known and not admitted. 

(4) At the date of tho said draft, and of the prcscmtotion, 
demand for jiaymont, and undertaking by tlio holders, the 
sum, forming the fund iyi medio, bolongtng to the common 
debtor, was in ixwsesHion of tho nuMor. 

Antwer for D. Gray k Co. — Not known and not odniiitod. 
The draft or order founded on was in these terms: — 

"11 PliQjuix Court, 
''Glangow, 10th April 
"Mr James Arbiicklo, 

" I hereby aatlioriKo you to pay Mr John Stewart k 
Co. the sum of Ki-xtcon pounds sterling, which deduct from 
the sum you owe me. 

" Jamks Ross k Co.'' 
Stamp. 
(Initialed) J.K.&Co. 



The letter, intimating presentation of the order, 

these tenns:— 

"10th April, 1858. 
"Mr James Arbodile, Cork Mannfaotorw, 
" 14 Dunhyp Street, Glasgow, 
" Sib,— We toHiay presented to yon, at your place, an order 
on you, granted to ua by Messrs Jamea Rosaft Co., 14 Plyeniz 
Court, for sizteen pounds sterling, which you are bound to 
retain and hand over to ua, if there be as mndi in yonr haoda. 
We ahali eall next week, when the measuremonta are oom* 
plated, for payment. Undemoted you hftTo copy of our order. 
"Wear^RIJ^ 

" Yoor obedient Servanta, 

" JOHV SnwABT k Co., 
" Per Samvsl M'Lat.** 

Gray k Co. pleaded they were entitled to the fimd in media 
in preference to the daimanta, Stewart k Co., in rcapeet — 

(1.) The document founded on by Stewart it Co. is not ft 
draft or order, but a mere letter of authority. 

(2.) No protest was ever taken upon the said document. 

(3.) Hie alleged acceptance thereof by the nominal raiser li 
not binding, aa not being in writing on the document itaolf ; 
and 

(4.) Presentation for aooeptanoe^ though proveabie by panlt 
to the eflbct of preserving recourse, is to other efleota atiU 
proveable only by a protest 

Stewart ft Ca answered — 

(1.) The fund bdonging to the common debtor, now foming 
the fond in medio, having been held by the raiaer nt the date 
of the said draft or order, and when the same waa presented, 
and the aforesaid letter received by them, the said draif^ 
presentation, and letter, are equivalent to an intimated assig- 
nation, and have the same force and effect. 

(2.) The said draft or order having been presented to tha 
said James Arbuckle, and he having agreed to retain th« 
amount thereof on behalf of the claimants, they are perferabl/ 
entitled to payment out of the fund in medio, 

(3.) In tlie circumstances stated, and aa assignees of tho 
common debton, the claimants, John Stewart k Co., are en- 
titled to be preferrod to the fund in medio to the extant afore- 
said. 

The SherifT-SubsUtute, baring heani parties* proonmton^ 
pronounced the following judgment: — 



Having heard the procurators for the daimanta Gray k Col, 
and Stewart k Co., (no appearance being made for any of tho 
other parties,) on the dosed record, and having also heard 
those claimants on their resiiective competing daima, produo- 
tions, and pleas: Finds, that the fund in medio, which as stated 
in tho summons, and has not been objected to, amounts to £89 
16a 4d: ¥lndH the holder and real raiser, Arbuckle, liable ia 
once and single payment, and appoints the amount to bo 
consigned in the hands of the derk of Court within «ix days, 
and on such consignation being made, exonerates and dij*cbargea 
him thereof, and finds him entitled to expenses, of which 
allows an account to be lodged, and remits the aame to tiio 
auditor to tax and re{)ort, and appoints the taxed amount to 
be paid preferably out of the fund to be so consigned, and 
decerns: Finds, Uiat tho only daimanta who have lodged 
claims aro, (1,) Robert M'IntoKh, a journeyman workman, 
who claims one |)ound ten shillings as wages due him, for work 
done in the employment of the common debtors in March, 1858, 
for wliicb tlie common debton granted the writing No. 20/22; 
and which tho raigcr has produoetl in process. (^,) D. Robert- 
ftou k Co., livtii splittcrH, in (•lastgow, 'U'ho claim £12 and 
exixsnscs, tbo contents of a sinoU debt decree obloioed by them 
in absence, against the common debton on 17th June, 1858, 
and on the de{iendcnce of the summons arrcKtmoni was used 
in the ratser^s luuids on the 9Ui June preceding. The claimants 
I farther found on a letter dated Ist March, 1858, from the 
! common debton to the raiber, authorising the latter to retain 
£14 from the contract sum in his hands, due tho fMimmon 
I debton, and to pay the same to the daiuumts, and on a relative 
i letter from tho raiser to the clnimantti, dated the 9th day of 
the Fame montli. !>tatin<r tluvt lie would pay no moro money to 



SHERIFJ? COURT UEPORTa 



tha common debtor till tho daimanta wera aatiafifld, and ih« 
nid letter, decree, and execution of arreatment^ are produced. 
(3,) David Gray k Co., wood merchanta, Glasgow, who daim 
£89 128 2d, being the oontenta of a bill dated 1 3th May, 1858, 
drawn by tiie common debtor on the raiser Arbuckle, whereby 
they required him to pay the cUimants aaid sum ten days after 
dnte, for ralne received, which bill was presented for accep- 
tance on the 22d day of said month, and protested for non- 
•oceptance, and it was protested for non-payment on tho 26th 
day of that month, conform to the bUl and instruments of pro- 
test nroduoed; and (4,) John Stewart ft Co., iron and tin-jjate 
waraoonsemen, Glasgow, who claim £16, for which the 
oommon debton granted a writing, said to be a draft or order, 
upon the raiser, Arbuckle, of dato 10th April, 1858, which the 
daimanta aver was presented to the raiser same day, and that 
be agreed to retain nmds to meet the amount^ or that he would 
attend to it, and that on said 10th April the claimants wrote 
the raiser intimating the writing, and subjoining a copy tliereof, 
and that the raiser again amed to retain fundi to pay it, and 
the said writing is produced, and the rauer has produced the 
letter containing the copy thereof which the daimanta alleged 
they sent him: Finds, that at the rospectiTe dates of said 
writing, bill, and arrsstment, the fund in medio was hdd by 
the raiser; And in the competition Finds that the daim of the 
aaid Robert M'lntosh is denied by the other daimants, is 
imconstituted, and was not pressed at the debate, therefore 
repels the same, but in the circumstances finds no expenses 
due by him: Finds, that the arrestment and decree produced 
in support of the daim of Robertson ft Co. being potlerior in 
date to the bill and writing of the other claimants, Gray ft Go. 
and Stewart k Co., and in respect the claimants did not appear 
to insist in their daim at the debate, therefore repels Uieir 
daim: Finds, that the only parties who appeared to contest 
their daims, and to compete for the fund in medio, were Gray 
& Co. and Stewart ft Co.: Finds, that the daim of Gray ft Co. 
is sufficiently constituted by the bill, which the oommon debtors 
drew on the rwser, Arbudde^ and that it was duly presented 
lor acceptance and payment, and protested for non-acceptance 
and non-payment^ and that those steps were soffident m law 
to transfer the sum in the hands of the raiser to tiiese daimanta, 
as at the date of presentation of the bill for acceptance, on 22d 
Hay, 1858: Fmds, that Stewart ft Co.'s daim rests soldy on 
the writing No. 12/1, and on its validity as a tnmsferenoe of 
the fund in medio to the extent therein stated : Finds, that said 
writing contains no order or demand on the raiser, as hohler of 
the fund, to pay the amount^ and it is not therefore a draft or 
Older, having the effect of transferring the sum to the dumants, 
but fibds, that it contains an authority to the raiser to pay said 
aom, and which if he had paid he would have been entitled to 
claim credit for in accounting with the common debtors : Finds, 
tiiat a letter authorUing the payment of a sum does not re- 
quire a stamp, Umiphrfyn v. Bryant, 4 Carr and Payne, 157: 
Finds, that although the writing founded on was, and is 
m a in ta in et l to be, an order or draft, yet, because it is not ex- 
pressed payable to the hearer or order on demand, the penny 
atamp afiixed to it is inappropriate and insufiicient, and beuig 
(though not made payable to the bearer or order) a writing 
delivered to the payeea, it fell to be impressed with a bill stamp 
ooirespondiog to ita amount: Finds, thereforo, that whether 
regarded as a mere unfulfilled authority to \iaj, the said writing 
did not transfer the money therein to the daimants, or as a 
draft or order on an improper stamp, it is ineffectual to support 
Ibeir daim : Therefore, and for the reasons expreHsed iu the 
following note, repels the said daim, ranks and prefers the 
claimants Gray ft Co. to the fund in medio, after deducting the 
raiser's expenses as taxed, and in the competition finds the 
claimants Robertson ft Co. and Stewart ft Co. liable in expenses 
to the daimanta Gray ft Co., so far as each of said unsuccessful 
daimants have caused expenses, allows an account thereof to 
be lodged, and remits tha same to the auditor to tax and report, 
aod decerns. 

Kon.>>In this competition, the only point which requires 
oonsidention relates to the natura and effect of the document 
on whidi the claimants, Stewart ft Co., rest their daims. 
They, themsdves, describe this writing as " a draft or order/" 
tha competing daimanto. Gray ft Co., maintain that it is no- 
thing dse than a mandate or letter of authority. It is pro- 
per, tharefore^ to examine the precise language used; because, 
exactly as tha document is regarded on the one hand as a 
dlift or ordvy «nd on tho othor m a jnnodato or authority, 



will it have traasfemd or left unaffiMsted the fund intended to 
be operated on. The writing is addressed to the hdder in 
these terms — " I hereby authorise you to pav Messrs John 
Stewart ft Co. the sum of £16 sterling, which deduct from 
tike sum you owe me." It is important^ with roference to the 
provisions of the Stamp Acts, to notice, that the writing waa 
delivered to iitaopayeet to be used by them, that it does not 
order or requett, but authoritet payment, and on its face it 
is not expressed that the payment is to be made on demand. 
Now, although these differoncos may at first sight be deemed 
diadowv, and that an authority to pay a sum addressed to the 
debtor by the person to whom it is owing, may imply, and 
probably does miply a requett to pay, and that in law whero 
there is no term of payment expressed in an obligation, it is 
held to be immediately ixrestable; still, in the case of compet- 
ing diligence, strictness of construction is imperative, and the 
Court is not entitled to attach a meaning to a writing other 
than is actually expressed on its face. An authority to pay^ 
leaves it in the option of the holder to pay or not; a requett 
or demand makes it imperative to pav, and here seems to lie 
the distinction iu the present case; if the writing simply au- 
thmised the payment, smd the holder of the fimd did not pay, 
then it appears to the fe>heriff-Substitute that no power to en- 
force payment from the drawers is conferred on the jMjwei. The 
case is different where the writing orders, demandt, or requettt 
payment; the drawer of the draft creates in the payee a jut ere- 
diti, a right to exact fulfilment of the order, demand, or request; 
and in legal construction, when the draft has not been accepted 
or paid on presentation, the record of the failure, in a protest, 
trantfert the debt to the payee, ^2 JMFt Com,, page 20). 
Iliese distinctions have occurred in practice, especially in 
Questions under the stamp laws, and may be illustrated by 
tne following among other cases. A writing in these terma 
was found to require a bill stamp: — "We requett jon will pay 
to Messrs H. C. ft Son, or their order, out of tne fliat pro- 
ceeds that become due out of our stodc of gunpowder, now in 
your hands, £600, and charge the same to our account." Butte 
v. Swan; 2 Brod. and Bing, 78; and in the cate of Hum^rtye^ 
noticed tiupra, a writing conceived in the following form, was 
hdd not to be an or&r for payment of money requiring a 
stamp: — " I hereby authorite "Sir J. W. to sell the bricks or 
tiles landed out of the ' Hope,' and then, out of the proceeds^ 
to pay Captain R. H. the remainder of hU freight, £24 7s6d." 
The position of the writing will be placed in a still dearer 
light, by attending to the predse description of a bill or draft; 
and this description. Justice Story sucdnctiy furnishes in hia 
Commentaries on the Law of Bills of Exchange, (3d Ed., 1853, 
p. 46). Treating of tiie form of a bill, he says—" It wiU be 
sufiident if it be iu writing, and contain an order or direetion 
by one person to another person, abtolutely to pay numey to a 
third person, and cannot be complied with or performed with- 
out the payment of money." 

But suppose tho difficulty concerning the form and nature 
of the document in dispute was overcome, and that in the dis- 
posal of the question it could be considered as an order or 
draft, there remains yet another obstade to its validity undur 
the Stamp Acts. The writing bears a penny draft stamp, 
and no question has been raised about the appearance of the 
stamp^ nor whether it has been cancdled by the common 
debtor who signs it> although that seems open to challenge. 
An adhedve penny stamp does not, however, appear to be appro- 
priate for such a writing. By the Statute 17 and 18 Vio., 
c. 83, Voce, "Inland Bill of Ex(hamge, Draft or Order,** 
it is provided that, when tho writ was made "for the payment 
of any sum of money to the hearer or to order, on demand,'* 
that then a stamp denoting a penny duty should be impressed 
or affixed to it; but when not made payable to the bearer or 
to order, if the writing wot delivered to the payee, or to soma 
person on his or her behalf, then the same duty as a bill of 
exchange for the like sum became exigible, and the stamp 
ought Uierefore to have been threepence and not a penny. In 
the present case, the names of the daimants, Stewart ft Ok, 
are inserted as payees; the sum in the writing is not made 
payable to their order, it is not expressed payable on demand^ 
and it was delivered to them as iiayees. 

A question was raised at the debate whether, suppoaa 
Stewart ft Co.*s document was in all other respecii emtual, 
yet, as there was no proi^er evidence of notice of the draft to 
the holder of the fund produced, whether the transference of 
the debt to them which might otherwise have become effec* 
toal, was uot i&com^eto from want of ladi ovidtuotl Tbo 
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dAfaBanti, Qnj k Ca, mftintriimd Oiaft th* only oonpetanft 
•fidMioe of the intinailioii of radi * dnft to the holder, wm 
a Boterial pcoteit, uid wHboat it the snm in the writiiv wm 
not tniHiiBRed. Bat the SheriiF8abetitute hae been oneble 
to ooinoide with this mgament; the writing, it ie eDeged,wM 
pw— ited to the holdar on the nine dej thnt it wm gianted, 
and it is oertefai that it wm sntimated Sj letter, with a co^r of 
the writing anneied, on the erenittg of that day. Now, lodang 
to the oaMi, WaUaee t. DmUt, 27th May, 1853; and WaiCi 
Tnmtu ▼. Pimkmef, 2tst Deombar, 1863, dted by Stewart 
k Co., the Sheriff-Sabetitate thinks that if the writing itidf 
WM valid M a dr»ft> that the intimation g^ven wm faflkieat 
to tnnifer the debt No doubt, anoterial inetranent iemoie 
fimnal and ezaot m eridenoe of intimation, and ooght^ m 
matter of prodenoe^ to be the ooune followed; bot the in* 
dination of the Snpieme Gourt^ at least ktteri^, aeeaBB to 
hare been to admit an equivalent for the wtm hfilimm; in- 
deed, in an eariy eaae, the debtor*s prirato knowledge, lully 
proved, of an aarignnunt of the debt in his hands, wm held 
anflkiant without other intimation to bar him paying the 
amount to the oedent; LeUk, 16th February, 1703, Jfor. 865. 
But in WMatt v. WoUMj ease mtpra, the Court gave efleet to 
evideooe of intimation, otiier than a proteat, in oircumatanom 
apparently no atronger than in the preaent inatanoe. 

Stewart k Co. appealed, and after having heard partiM' pro- 
ooatofB, the Sheriff (Sir A. Aliaon) pronounoad the following 
Inteilooator: — 

Adherw to the Interioeutor oomplained of, in ao far m it 
finda that the doeument No. 12/1 wm inaofBdent to transfer 
the debt therrin mentioned, and prefors the claimants Grav 
& Co. to Uie fond m aieiito, with expenses m therein speoifieo, 
and dismimes the appeal. 

Non.— Two oljeotiona have been stated by the daimanta 
pra faw ed to the fimd. Gray k Co., to the daim made by their 
opponenta Stewart k Co., under the letter No. 12/1, the first 
founded on the Stamp Lawa^ and the second on the words of 
the aaeination or transfiBrenoe. The SberiffSubstttoto hM 
anstainad both objeotions, bot the Sherifr is of opinion that the 
last only is well founded. Esto, to tiy this point, that the oob- 
veyiag words are suffldent^ the question is, whether the penny 
■tamp affixed to the document is a sufficient stamp under the 
penny draft Stamp Act, 15 and 16 Vict, cap. 50. TheSheriff 
can aM no roaaon to doubt that the stamp wm snffid«nt, 
In respect the draft is an order to pay at sight, and not wX, 
or aft(Br a limited or apedfied time. It ia that which con- 
atitotM the line of diatinction between a draft or order require 
Ing only a penny stamps and a bill requiring an ad vaiortm 
\m atamp, aooordinff to the old law. A draft payable at 
a siven time after date requirea a bill stamp, bat a mere 
order to nay without saying anything about the term of 
payment, is good if impressed with a penny stamp. Bot 
thou^ the Sheriff thinks that the ol;!ieotion on the Stamp Laws 
b in this case unfounded, vet he cannot but hold that the 
dgeotion taken to the words employed in the draft is good. 
It is quite true that words amounting to an order or direction 
to pay, though couched in the most courteous or polite terms, 
audi M "plesM pay," "will you be ao kind m pay,** or tlielike, 
win be oonstniea by a Court of law m an imperative direction 
ao to do. But the words here employed, "you are autkcrited,^ 
cannot^ even according to the ordinary roles of construction in 
•very-day Ufo, be held aa an abedute mandate. They necessarily 
Imply a discretionary power in the holder of the fund to pay 
or not to pay m he shall see fit. He is antkori^ei to pay, 
but not tt^wned. It is hard to point to casss in the Englidi 
law to whidi other casss of eqoal authority may not be op- 
posed; bot upon the whde, the distinction aM>ve drawn, which 
u puiuly in conformity with common sense and reason, ap- 
pears to be established. In the case of JIuMpkrqfi v. Brand, 
4 OamiMfon and Fafn^» Rep., p. 157, it wm bdd by Chief 
Jm^dea lindal, who delivered the judgment of the Court, that 
the word "authorise ** could not make a draft which rwjuired 
a stamps and ihm Court cannot go far wn»^ in following so 
hi^ an authority. Separatim, it only remains to bo added 
that the offer made by Stewart ft Co., to prove by parde proof 
that the holder of the fund had Tcrbolly agreed to pay the sum 
in the draft, such ait it was, though it mi^^ht have reared up a 
good personal objection against him if he liad refused to pay 
after the promise, is irrelevant in a question with a third 
tHurt/ Wider a coui^Kting diUgeiicoj iraeing, that by the 



Mereaatila Law Amendment Ael» no diligence can be done 
againat a parW for non-aooeptanee of a bill, vnlem the aoeept- 
ance ia proved by writing on the bill or a relative doeoment; 
and this role by a paritv of reasoning, must be hdd applicable 
to a stamped draft whidi is pot in jNm oun with biQs, esoepi 
in the matter of the atamp^ where ao time ia ipewfied for tha 

For Gray k Co.— J. NjonnnL 
For Stewart k Ca—A. Bubbbll. 



30tr Octobbb, 1850. 

8HBBIFF COURT, GLASGOW. 

(Mb Shkbivf Bbll.) 

TbOlCAB I)0BVni*8 SlQUBBTBATIOV. 

Bankmplcy—Tkuateeship— Competitioii— Penonal Objedko. 
^Hdd, in a eaa^petitian, thai ii u a paod p t rmm a i a^fae- 
Han ta muaf ike rfatsMmft tkai he uaJbrmdp mu ^ fmar 

ihe hankrwpt whom Anas rfntsit. 

TR bankmpt*a brother, Danid Donin, eonveyed all hla eatatoa 
to four trustees^ one of whom wm BolMrt Mnrdodi. Daniel, 
had previoudy traded with his brother, under the firm of T. 
A D. Domm, and at the dissdntion of that firm, the estate WM 
left in the hands of Danid to wind up. This, op to tha date 
of this competition, he had not done, and it wm the t efose posd b te 
that the bankrupt might have a daim againat the ttu s tec a of 
Danid,MapartoerofT.I&D.Dotnin. IntheMdrenasataacea, 
the competitor, Biaeintyra, objeeted to the ^ipointment of 
Bobert Murdoch m trustee on the eatate of ThomM Donin, 
on the ground of his being already one of the four tiust e e s en 
the estote of Danid Domin. He maintained that Danid 
Domin having foiled to liquidate all the daima againat the 
estate of T. ft D. Domin, it would be proper for the t iu s te a^ 
under ThomM Domin's ssquestration, to look into this matter, 
and to aaoertain whatdaims, if any, the bankrupt had agssnat 
Murdooh and the other trusteea of hia brother Danid: that 
there werethusconfficting interests between the estatM of Danid 
Domin and the bankrapt^ and the claimant Murdoch had an 
adverse interest. 

The Sheriff, after hearing parties, auatainad thia psiannal 
olgection to Murdoch'a appdntment^ and pr e fer te d Madntyra 
to the oAioe of truatco. 

The foUowing ia the noto to the Sheriff-Sobatitute'a Inter- 
locutor: — 

Note. — It does not neceasarily follow that a trostae deet 
is porsooally disqualified becaose he is already trustee on an- 
other estete, with whidi there may be daims and ooonter 
dainis. But the drcumstanoes of this caae reaemble thoee 
which occurred in M'Leiah, 22d February, 1802, in which the 
Court hdd a competitor for a truateeship disqualified becauae 
he WM already trustee on the eatate of one Blair, "who had 
been engaged in a joint adventure with the bankrapt, tha ao- 
oounta between them remaininff nneetthML** In the preeeat 
instance there hM been no final settlement of acooimte be- 
tween the baukrapt and his brother Danid; and it ia, there- 
fore, inexpedient that any party now standing in Danid's 
shoes should akw be appomted trustM for ThMnaa Doniin'a 
creditors, sedng that^ if he were, he wookl be left to aaltte 
withhimsdf. 
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8HERIFFC0URT, LANARK^ 

(Mb Sbkbipf Veitcu.) 



Interdict— Trespass— llight of Way— Prescriptive Bight— 
In a iiMtMarjf (ti*£ilmliQH tg (he Skcnf fo ftare UU nti^^th 
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dgiU iaitrdided from impam iwg cm Am P«Utieim'$ pro- 
ftrtg, OK tnJUdk (kerupmiaUQUtgtd that a foolpatk had 
be» mmd amd frtqmUtd hjf ike pMie far upwarda of fortjf 
poaro-^Hddy tkat a mtihtio ris^i of waif eannoi be eon- 
ttUitted bf ftM iUooM. 

Tan WM an aotion to hiKwo fhtf rapondent intardictod from 
entering or traapMiiog upon any pari of the laodi of Clyde- 
groTe^ belonging to the petitioner. 

Tlie respondent averred, that for a period of oonudembly 
more than forty yean prior to the raising of the action, and 
befiire the date of the punoer^a aaaine, there eodated a fooi- 
path along the eait bank of the riter Nethan, from the bridge 
at Nethanlbot to the riTer Clyde; and which footpath waa 
und and fraqoented by the general pablic, and more partioa- 
hily by the inhafaStantB of Nethanfoot and Cnwdbrd, without 
intevraption, for the porpoaea of recreation, and also of ob- 
taining access to fish and bathe in the ri?ers Nethan and 
Clyde, and to wash dotbes, and for other purpoees. He 
denied that the footpath was made for the ezdosiYe nse of the 
'*s predecessors or their tenants, and averred that it 
used by the pnblio for their aooommodation and oon- 
dnriag the lifettme of the punoer's aathors, and with 
oonooripace ; and dted the following aathcrt- 
tiea:— Amr's IndUuta, Book ii, tit. 7, 8. 3 and 10; 
JBnkme (M*Alkm'$). ^ook iL, tit. 0, 8. 3 and 9; J%;yiifo» v. 
Bkgrig, 2eth January, 1854; Jwrid, toL xvL, p. 244; 1 and 2 
Yioi., a 119, sset. 15. 

nie porsusr pled that a servitude of right of way cannot 
be oonstitated in a snmmary form and by way of exception. 
There most be a dedaiator or other direct action to constitute 
the rights and he rdied on the following aathoritiea: — Djfee v. 
ifsy, 10th July, 1849; 2>Miaop, voL zi., p. 1266; Lord Sal- 
ioma V. Park, 24Ui November, 1827; IhaUop, voL xz., p. 89. 
Lord Ordmarjf*t Noto-SoMM/dero, 26th July, 1880, 8 8. ft D., 
pu605; Barda^o Di^etlt, mtoo "Rivera," " Poesession,* "Poo- 
sssBocy Action;* Napier on Prtocripliom, Appendix ofNoieo, 
No. 6. 

Hie Sheriff8ttbstitute (Vtttch) pranonnoed the foUowing In- 



The Shectff-Sabstitate, having heard partiea* procurators on 
the doeed record, and advised £e same. Finds, that this is an 
action of interdict to have the defender prohibited from trea- 
passing on certun Unds belonging to the pursuer Finds it 
established, by the titles in proooss, that thie pursuer is heri- 
table proprietor of the lands on which the alleged treepaas was 
committed: Finds it not denied by the defender thftt he did 
nae * footpath along the Nethan, fit>m the bridge ever the 
Nethan to the river Clyde: Bat &ids it aveired by him, thet 
this Cdotpath has been used by the public for purpoees of re- 
creatiop, alao flbr the obtaining access to fish and bathe in the 
riven Nethan and Clyde for more than forty years, and that 
tfaenfoce the pursuer is not entitled to intevfoe with the in- 
habitants of Nethanfoot and Groosford in the exercise of that 
fight: Finds, in point of law, and on the authority of the 
dedaioD in the caae of Djfee v. ^ay, 10th July, 1849, that 
audi n right cannot be acquired by use^ there bdng no such 
asrvitode known in the law of Gotland: Therefore, dedares 
the interdict perpetual: Finds the defender liable in expenses, 
of whioh allows an account to be given in, and remits the same, 
when lodged, to the auditor, and report and decerns. 

After hearing parties on the delendsr*a appeal* the Sheriff 
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81n Oozom, 1859. 
SHEBIFF COUBT, LAKABK. 

(Mb SHBBIFf VnTCH.) 

JoHsr MiLLAB V. Joav Auaf m (Ldghton's IVustee.) 
Interdict—Sequestration— Prdiminary Defence— Titie to 
Sue.— ileU^ thai a onb-Unant, who kao horroioed properijf 

hdomgmg to anotkerf amd wkidi kao hem oequettratod for Ae 
reni due by the mb^eMMl, ie entitled to apply for interdiet to 
prevent ite being odd. 

Thb petitioner and Bobert Goduane, ootton broker in 
Glasgow, were sub-tenauts, under the respondent^ of the ooal 
and limestone in the thirty shilling land of Netiier Canmar, 
now oaUed Bankhead. The lease commenced on the 1st 
December, 1867, and ended on 16th May, 1859. The mine- 
nls having been unprofitable, the rsspondent, in the month of 
October, 1858, used eequestration against the petitioner and 
Mr Cochrane, and Mr Cochrane was sequestratsd under the 
Bankrupt Sta tut es, some time thersafter. 

Amongst the artidea ssquestrated were a ''steam engine, 
with boilecs, etc., complete, lying at loading berth near the ndl- 
way," and it is alleged by the preeent petitioner that the said 
engine, boiler, etc., were not the property of himself or Mr 
Coohrane, but bdonged to Mr John Barr, contractor, Ar- 
drossan, and had never been on the lands of Bankhead, and 
never subject to the landlord's hypothec 

The respondent alleges that on 16th May last» he, with 
consent of the petitioner, presented a minute in the said 
prooeos of ssqnestration, oraving warrant to any IJosnsed 
auctioneer to ooUect the sequestrated efibots^ indnding the 
engine and boUer in question, into one plaoOi and to sdl the 
same forthwith by public auction, and apply the prooeeda in 
payment of the rents due and to become due, but it is denied 
by the petitioner that the minute appliea to the engine and 
boiler in question. 

The defonder pleaded as a dilatory defence— 
(1,) That the petitioner not having set forth that he ia pro* 
prietor of the engine and boiler, the action is irrelevant^ and 
assuming the foots to be as stated by him, he has no title to 
sue. (2,) The warrant of sequestration and sak, in question, 
having, been granted in a process to whidi the petitioner waa 
called as a party, and in which he did not enter appearance, 
he is barred pereonali exeeptione from oppodng its execution. 
(8,) The petitioner's right to sue the preeent action is, in any 
view, barred by Ids written consent to the warranty the execn« 
tion of which ho now seeks to interdict. 

The Sheriff-Substitute pronounced the foUowing Interkh 
cuter:— 

The Sheriff-Substitute, having heard parties|jirocnraterB on 
the preliminary pleas, and advued the same. Finds, that thia 
is an action or interdict to have the defender, as trustee of 
tike proprietor, prohibited from selliag an engine and boiler 
under a warrant in an action of sequestration for rent» on tlss 
around that said eaaamo and boiler are not tiie property of the 
defender's tenant : Finda it stated in answer, that the engine 
was in his custody and under his care; oeeondly, that the 
warrant of sequestration having been granted in a prneess in 
which the pursuer was called as a party, and in which he did 
not enter amarance, he is barred pereonaU exeq^tiome hoai 
interfering: Finda it stated in reply, that the defender had np 
right to ssquestrate property not bdonging to the petitioner or 
partner: Finds it stated, thirdly, tlwt the pursuer having 
given his consent to the action of asquestration, cannot now 
djeot to the execution of the warrant: Finds it stated in 
answer that the defender has no right to seU the artidas in 
dispute: Therefore, for said reaacna, and more espedally at 
the oraving in the petition for aequestmtion la, to have all 
artidoi^ 9to.| lying on tho iMidi H Bankhead saqiiestrBtod. 

a2» ' 
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wheraM it is admitted that aaid ongiiie, eta, serer wara on 
til* nid landa, and oonieqaeiitly ooiud not be coverad by the 
warranty repeU the preliminary pleai and makee aTixandom, 
when this uterlooator ahall have become final, to oloie the 
leoord. 

After hearing parties on an appeal lodged by the defender, 
his lordship, the SherifT (Alison) adhered. 

Aa, MOBUSOV. AH, DAVIDBOy. 



3l0T OOTOBIB, 1859. 

SHERIFF COURT, GLASGOW. 
(Mb Sebbxpf Bell.) 

Thomas FnrnaHAV v. G. E. Pbtebs. 

Compensation — Damages — Solatium — Master and Senruit — 
Foreman. — ffdd. Thai a matter it hovmd to take all fw- 
tenory preea/aiUmi to enturt ike wftiy of the worhmem em- 
ftoyoA hy him, Qfieitum — Ii a matter liabU in damaget to 
a workman for injwry tutlained hy him throtiffh the eardett' 
Mat or ne^igenee of a foreman or managerf 

This is an action in which the porsiier daimed the sum of 
£lffO, in name of compensation and damages, for injuries 
and pecuniary loss, sustained by him, on or about the 13th day 
of September, 1858, whilst in the defender's emfdoyment as a 
bboursr, cutting a trench for the reception of the Glasgow 
Corporation Water Works pipes in North Street, Anderston, 
of Glaigow, through the gross carelessness, recklessness, dete- 
liotion of doty, or want of skill of the defender, or of 
the gafier or foreman, or of hii manager — ^for whom the 
defender ii responsible — in consequence of their having 
fidled, on the date foresaid, to have "geared or ranced" the 
sides ct the trench, when the substratum was oomposed ct 
dry sand, and when the pipe— intended to have been laid 
therein— was too near its edge, or both or either, whereby the 
sides of the Ixenoh fell in upon pursuer, canying with it the 
pipe resting upon the west ride of it, and he was permanently 
iiyuxed. 

The record was made up by condescendence and defences. 
In his defences, the defender averred, inter alia, (1) That he 
did not personslly superintend the operations under his 
contract. That he employed for that purpoee skilled managers 
and foremen, to whom he had supplied aU the necessary tooli, 
tackle, and appliances, for efficiently canying on the work, 
and for seeuiing the safety of men engaged therein. 

(2.) Operations were begun, by the defender in the rity, on 
18th September, 1858. The first trench was commenced in 
Korth Street, on a line prerioosly laid down by the engineer 
of the Commisaioners. The edge of the trench was at least 
two feet from the line of pipes. 

(3.) Tlie novelty attending the commencement of the worii 
had attracted a great number of people around the workmen, 
and they crowded along the edge of the trench, on the day in 
question, as the work pr ogr e s se d. 

(4.) When the trench had been formed at the lower end of 
North Street, to a depth of between four and five feet, the 
west side suddenly gave way in consequence, as is believed, of 
the vreight of the crowd abng the edge of it, and the pursuer, 
who was then engaged in the trench, was caught by the fell, 
Bnd was, to some extent, injured by it. 

(5.) That " randng,'* (which is supporting the rides of the 
trench by |ilanks laid along them longitudinally, the planks 
being kept in porition by props,) is only oocarionally resorted 
to, and was not neceesary at the part of the trench where 
the aoddent happened, at the time of the accident. At 
•U CTCnte, if "rwicing" yru Bocoisar^ ou tfte uwario^ iu ! 
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question, there was sufficient timber on the ground availaUe 
for the purpose. 

A proof having been aDowed, and parties' proeuratorB heard 
thereon, it was argued for the defender that, asimming there 
had been negligence on the part of the defender's foremen, he 
was not liable to the pursuer on the principles established in 
the case of the BartonakiU Coal Company; that a master is 
not liable for injury caused to one of his workmen through the 
carelessness or negligence of a fellow-workman, and that a 
foreman or manager, was only a feUow-workman of a higher 
grade; and secondly, that, in point of feet, the pursuer had 
foiled to establish ni^Ugenoe on the part of the defender or hia 
managers. 

Hie pleas were repelled by Mr Sheriff BeU, who pronounced 
the following Interlocutor, finding damages due, and 
the same at £40:— 



Having heard parties* procuraton^ and resumed 
tion of the proof and whole process: Finds that the' defender 
entered into a contract with the Gbugow Corporation Water 
Commisrioners for laying water pipes in this dty, and it waa 
his duty under said contnct to cot trenches for receiving the 
pipes in and under the streets: Finds that the first trench waa 
opened for this purpoee on the 13th September, 1858, in the 
street called North Street, and the pursuer was one of the 
workmen employed by the defender to cut said trench: Finds 
that the defender, whose contract included the carting of the 
pipes to the ground where they were to be laid, had laid down 
along the line of said trench, on the west side of it, and 
between the curbstone and the trench, cast iron water pipes, 
80 inches in diameter, and at least 6 feet in ctrcumfereooe^ 
and weighing 2 tons 16 cwt. eadi, being, with (me eioeption, 
the largest water lapes ever laid in the streets of Glasgow': 
Finds Uiat, about 4 o dock P.M. of said day, and after the tmuh 
had been cut to a depth of between 5 and 6 feet, the ride of 
the trench upon whicn two of said pipes were Iving gave war, 
and the soil and pipes fell into the trendi at the part of it m 
which the pursuer and the witness, James Hart, were woriL- 
ing, and a quantity of the earth and one of the pipes fUl upon 
the pursuer in such a way that three-quarters of an hour 
elapaed before he could be dug out, when he was found to he 
so much injured that he was removed in a very precarious 
state to the Infirmary, where he remained several weeks, and 
has continued in an enfeebled condition ever rince, and Us 
eyesiffbt is much obscured, and it is not likriy that he will 
ever fully recover firom the eflfocti of the bruises he reorived, 
or tiiat he will ever be fit for hard work again: Finds that ia 
cutting said trench, rancinff — that is, supporting the rides by 
plantc^was not used, and the accident took place in conse- 
quence of the ride of the trench not being strong enough to 
stand of itself the heavy weight of the pipes that were Ijnog 
on it: Finds that in these cucumstances, and althooffh it is 
proved that it is not usual to ranoe trenches dug to a tupth of 
between five and six feet in good soil, there was a certain amount 
of negligence on the part of the defender, or of his foreman or 
manager, for whom he is responrible^ in not guarding against 
the giving way of the side of the trench near which the pipes 
lay, either by rancing or by removing the pipes fiurther off 
from the edge, of the expediency of which the defiender him- 
srif became senrible, seeuig that the evidence instructs that 
alter the accident rancing waa resorted to, and the pipes were 
removed to a greater distanoe ttoiai the ride of the trench: 
Finds it not proved that, shortly befbre the aoddent^ tiM 
pursuer was ordered by the defender's foreman to leave the 
part of the trench where the accident took plaoe; but finds it^ 
on the oontraiy, proved by the witnesses, William MHjkrady, 
James Hart, and the pursuer himself, that, not long befbre 
the accident, these pereons stated to the defender*s forenany 
Robert Watson, that they considered the trench dangerous 
unless it was ntnoed: Therefore^ and under reference to the 
annexed note^ repels the defence^ and finds the defender 
liable in damages to the pursuer, which, in the whole ciroum* 
stances, ssBCsses at the sum of forty pounds: Finds the defen* 
der also liable in expenses: Allows an account thereof to be 
given in, and remits the same to the auditor to tax and report^ 
and decerns. 

NoTB.— The case of the BartwtkUl Coal Company, JuU 

Ml 1858 [H'qy^^ R^rit yol. 3}, bjr which it wm tomk 
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tliat ft master or employer is not responsible for injury sos- 
tftined by ft workxnftn wrough the cftrelessness of » fellow- 
workman, has no applicability here. That case leaves un- 
toached the penonal responsilnlity of the master for his own 
nsgligenoe or the negligence of his immediate represen- 
tatiTO, SQch as his foreman or manager. That responsibility 
was distinctly recognised in the House of Lords, in the case 
oiPatenon, 8d and 6th July, 1854 (M'Queen's Reports, vol 
1, page 748), and there was no alteration of the law as there 
Udd down, by the subsequent dedsion in the BartonshiU 
Coal Company's case. On the merits, the case is not with- 
out some nicety ; but although the carelessness imputable to 
the defender*s foreman may not be of an aggravated descrip- 
tioD, considering that the method adopted in making the 
trendi seems to have been that which is genially fc^owed ; 
it is nevertheless impossible to get over the main fact» ad* 
nutted by even the defender's own witnesses, that the side of 
the trench would not have fallen in if it had been ranced, or 
if the pipes had been laid down farther from it. The very oo- 
enrrenoe of the acddent itself, as was remarked in the case of 
M'A^Uxyt Deo. 9, 1846, raises the presumption that there 
was some n^leot, and lays the omiu on the defender to show 
that it was a damnwn fatale, which no precaution could 
have prevented. An attempt has been made to prove that 
the pipe must have been pushed in by some idle onlookers ; 
but this is not only disproved by the evidence of the police con- 
stable, Bobert Cummings, who was on duty at the spot, but is 
ixreoonoileaUa with the great weight of the pipes themselves. 
Thie evidence is somewhat contFadictory as to the precise die- 
tanoe at which they lay from the edge of the trench ; but as 
they lay between we curbstone and the trench, and as that 
was a space, according to the deposition of the d^ender's 
witness, Kobert M'Neul, of only four feet broad, the proba- 
bility IB, considering the siae of the pipes, that they extended 
to within a foot of the edge. The p<uice coustable, who is a 
perfectly neutral witness, says: — "I consider that the piijes 
were lying too near the trendi." "The sides of the pipe that 
fen IB were on a line with the edge of the trench when it fell 
in.* "Next day the pipes were removed to the opposite side 
<rf the rtreet, where they were much fartlier from the edge of 
the trench." "The bank would not have given way if the 
trends had been properly ranced." " The trench was ranced 
all the way the day after the acddent." The defender's 
witness, Matthew Brown, who was a sergeant of police, and 
in North Street an hour or two before U&e aoddent, says : — 
"At (me o'dock I turned a good many people off from look- 
ing down npcm the men working, and told them they should 
be cautions, as the ground did not seem very strong." If the 
ground did not seem strong, this was another reason why 
some means should have been used to support it under the 
ineasoiB of so sreat a weight ; and this obligation was all the 
greater, as it is suflSdenUy proved that the pursuer and two 
of his fdlow-workmen stated to the defender's foreman their 
Ibar of an aoddent if something was not done. Finally, the 
defender himsdf seems to have admitted his liability in the 
case of the labourer James Hart, who was injured at tiie same 
time as the pursuer, though not nearly so severdy, and to 
whom he made an allowanoe of lOs per week, for ten weeks, 
and afterwards a payment of £5. 

Both parties appealed, and, before the appeals were heard, 
tiie oase of Addie and othen v. Lennan having been dedded 
by the itfonse of Lords, the report of that decision, as given in 
the Timet, was dted for the defender at the debate. The 
ff fw^iff (Sir Archibald Alison) pronounced the following Inter- 
locntor, adhering, but assessing the damages at £80: — 

Having heard parties' procurators under the mutual appeals 
nposL the Interlocutor appealed against, proof adduced, and 
i£ole prooeas — Adheres to the findings, in point of fact, con- 
'--' — ^ in the Interlocutor under review; and, in addition, 



f ^f^Am it proved that the defender was a contractor, largdy en- 
gaged in contracts for cutting trenches, laying down pipes 
thxongh the streets for bringing in water to dties and towns, 
both in Scotland and Englimd; and in particular, had a con- 
tract with the Corporation Water Commissioners for the City 
of Glasgow for laying pipos through the streets for bringing 
in the water from JjoSa. Katrine to the dty, and that the de- 
fender had oianagers or overseers under him for superintending 
the work: IFInds that the pursuer was one of the workmen 
fpployed ott the oocMion liboUed iu wssisting to put the pipes 



in the ground in North Street: Finds that the defender was 
not personally present on the spot at the time that the aoddent 
libdled on took place, and that Messrs Simpson and Watson, 
the overseers employed by the defrader, were, generally 
speaking, skilful and careful managers, experienced in making 
trenches of the kind referred to in process, and that it is not 
usual, in the general case, in good soil, to "ranee" trendies or 
excavations for drains or pipes intended only to be six feet two 
inches deep, whidi is alleged was the depth of the trench in 
the present instance: Finds it proved, on the other hand, that 
the soil through which the trench or excavation was to be cut 
at which the pursuer was working, and where the catastrophe 
in question oociurred, was generally of a dry and in some 
places a running sand; that Uie trench there was ordered to be 
six feet two inches in dep^, and that at the time when the 
ndes of it gave way it had actually been cut to the depth of 
five feet or thereabouts; that at the side of the trancfa, the 
ades of which were perpendicular, and in a space four feet 
wide between it and the kerbstone of the pavement^ there were 
laid the immense cast-iron pipes intended to conduct the main 
supply of water from Loch Katrine to Glasgow, which 
measured three feet in diameter, and, at least, nine feet in 
droumference, and wdghed each of them two tons sixteen 
cwts., and were of sudi magnitude that in some places the 
outer extremity of the pipe overhiug the ndes of the trendi; 
that a crowd of persons, attracted by the novdty of the under- 
taking, was hanging about the sides of the trendi from an 
early hour in the morning, amounting at times to 200 persons, 
insomuch that it was necessary* in an early part of the fore- 
noon, to send for a police constable to keep them off; that, 
from the combined operation of these various causes, the trench 
became so obviously dangerous that a fellow-workman of the 
pursuer's, who was also serioudy hurt along with him, stated 
to Watson, the defender's manager, that it was daafferous, 
and should be ranced; but that the said manager told him *'to 
mind his own business," and go back to his work, or leave it 
altogether; but that soon after the manager, admitting so fiur 
the danger of the trench thus pointed out, told the workmen 
not to go deeper with the trimch at the particular spot where 
they then were, and to work farther on, and that the day iJter 
the catastrophe happ«ied, tiie whole trench was ranced, and no 
further catastrophe occurred: Finds it proved that the defender 
himself was personally present at the place where the trendi 
was being cut at one o'dock of the day on which the catas- 
trophe occurred, when the huge iron pipes were lying at the 
nde, and the nature of the sandy soil through which the trench 
was cut was apparent, but that he gave no orders either for 
randng the trench or moving Uie heavy pipes to the other dde 
of the street, both of which &ngs were done the following day: 
Finds that he again came to ttie spot within half an hour of 
the acddent occurring: Finds on these facts, in pdnt of law, 
in addition to those summed up in the Sheriff-Substitute's 
Interlocutor, that it is not necessary to consider whether the 
defender is constructively liable to tiie pursuer in damages on 
account of the negligence or culpability of the managers em- 
ployed by him under his contract, seeing he is proved to have 
been on the spot himsdf, and to have personally saperintended 
the arrangements for the cutting of the trench and. laying the 
pipes, and is, therefore, personally responsible for his own 
acts, on account of any negligence that may have occuned: 
Finds that the facts proved instruct negligence and want of 
due care for the protection and safety of the workmen em- 
ployed in the undertaking, on the part not only of the de- 
fender's overseers or managers, but of the defender himsdf: 
Therefore adheres to the Interlocutor under review, finding 
damages due, and dismisses the appeal for the defender; but 
upon the pursner^s appeal as to the amount of damages, in re- 
spect it is proved that although the aoddent happened on the 
13th Septcanber, 1858, yet at the date of the proof (9th Kay, 
1859), he was unable to go about his ususl work, that his eye- 
sight had been materially injured, and that he is permanently 
disabled for any heavy work, while before the acddent he was 
a strong, hale man of fifty years of age, earning wages at the 
rate of 15s a-week: Finds tiiat the pursuer is entitlwl to mora 
damages than the sum deconed for; modifies them in all to 
£80 sterling, as a solatium and compensation for the in- 
juries sustained by him and loss of employment, for which, 
with interest as libdled, decerns agdnst we defender, and 
finds the pursuer entitled to expenses as found due by tiie 
Sheriff-Substitntei Mid| quoad mrOf diBsuaNS both AppMlii 
Md deccnif, 
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NoTB.-~Than if no claa of cmm wUch Me M onoa of 
more frequent oooorrenoe, more imporUmt to the parties oon- 
oemed, or more dittcnlt of deciaion to the judge, then tlioae 
Miring from aoddente in ooel pitt or other great works, 
happeninff to worionen in prosecution of ^eir employ* 
ment. The difUcolW arises mainlj from the law on that 
suhject being nt this moment in a state of traDrition, 
•rising partly fivm the cases themselves hariog, from their 
g re at increase in number of late years, oome to be much 
more nanowly iuYestigated than uey formerly were, and 
from the dootrines of the English law, and tbe distino- 
tioos it reooffBises, as shown in tbe decirion by the House of 
Lords in the SartmuhiQ Coal Company's case, having oome to 
be applioable to this country. In so fiv as can be predioated 
what the law is at thu moment, the distinctions seem to be 
these: — 1st, That where a stranger to a work is hurt or 
iqured by any person in the employment of another, the 
employer is responribie in every case for the injury done^ 
whsre it is done in the proeeoation of the wcvk or em- 
ployment oommitted. Thus, a master ia reaponrible for his 
coachman who culpably drives over a child on tbe street^ 
or a oonteaotor or builder whose workmen culpably let a 
■bone or a beam fall frmn a building on a person pasring on 
the street; Sd, Where a daim is made by one worionau in 
an employment for damages, on account of itgnriea sustained 
— M icHr a bucket being unskilfully lowered into a pit, or a rock 
being allowed to fall from a quarry by the mere negligenoe 
of (NBe of the workmen engaged at tlte woriK, the em^oyer 
is not liable ; 8d, That the employer, neverthdess, is 
bound to keep up good and sufikaent tackling and madn- 
nery at the work, wad also to establish such a system as 
will insure a bar and proper amount of security and safety 
to the woricmen employed. Thia last point appears to be 
deariy established by ttie deoirion in the Bartonshill Coal 
Co.'s case ; for the Lord Chaaoellor, in deciding it» ramariced 
upon the Scotch case of Sword v. CosMron, winch he hdd to 
hare been well dedded, that the "injury was evidently the 
result of a defective system, not adequatdy protecting the 
workmen, at tbe time (rf the ezploriona. The aoddent 
ooooxred, not from any n^ect of the man who fired the sbot ; 
but because the system was one which did not enable 
tbe workmen at tbe crane to protect themsdves by get- 
ting into a place of security." (M 'Queen's House of 
Lords* Cases, voL ill, p. 290.) The Chancellor, who 
l eierred to the well-known IScotoh case of Bryden v. 
SUworl, where the Houb6 of Lords, reversing the decision of 
the Court of Seerion, hdd "that the employers woe bound 
to taJce all reasonable measures for the purpose of having the 
shaft (of a coal pit) in a proper condition, and that when a 
master onploys a servant in a work of danger, ho is bound to 
exercise due care in order to have the tackle and nuushinery 
in a safe and proper condition, so as to protect the servant 
•gainst unneoeesary risks." These observations and cases 
apfiear to tbe Sheriff to come so dose to the case here on hand 
-~of a contractor employed in making a trendi, neglecting to 
have it ranoed, under drcumstanoes where that precaution 
diould obvioudy have been taken — ^that had he been called 
upon to dedde the case at the date of tbe Sheriff-Substitttte's 
Interlocutor (16th July, 1859), he would at once have affirmed 
that interloootor without alteration, holding it dear that 
there waa here a want of doe care for the suety and proteo- 
tlon of the workmen in the system adopted iu digging the 
trendi; and, therefore, that the master was legally responribie 
fbr the neglect of his foreman or manager, wMther personally 
p r e s en t or not. But rinoe that dedsion was pronounced by 
ms Lordship, the House of Lords, on 1st Au^t, 1859, have 
pronounoed a judgment in the case of Add%e and MtlUr v. 
ienmtm, from wbidi it would appear, from the report of the 
ease in tbe TVsiet, giren as an appendix to this note, that a 
ooalmaster is not liable for the acts of an underground manager 
or overseer, who n^igently left a stone hailing in tbe roof 
of a coal pit, which fdl upon one of the men working in the 
pit, and serioudy injured him, and which decision would seem 
to establish the nue that tlie prindple of a eollaberatew 
having no daim agatnst the employer applies even when the 
fellow-workman oigaged in the common ouployment was a 
man in authority, placed thwe by the master, whom tbe 
fttilerer was bound to obey, and bad no power to control 
But M such an extenrion of the role established in the 
BarUnuhill case appeara to be directly contrary to the prin- 
ciples of th9 ^tch bW| and U) many gasce quoted with 



approbation by the Lord Chaaoellor himself who pronooneed 
that decirion, the Sheriff deems it better in the meantime^ 
tiUhe aeeean authoritative r^wHof the case of Addie and 
Miller, (which is not yet published,) to waive deriding the 
present case upon the defender's oonstmctive liahility for the 
negligenee of the foreman, and to rest it enturdy upon the 
detows own proved want of doe care, for the asibCj of 
the workmen, in the system adopted in digging the trenoii, 
which appears to allbrd a dear ground of deririon irrespeo- 
tive of more doubtful matters in regard to which the law does 
not seem to be jet distinctly laid down in any autiioritative 
report of the deosions of the House of Lords. 

AppurDQC TO Note.— Ilie following report of the case, 
Addie and Otkam r. Lemum, reoently dedded in the Hoosa 
of Lords, but not yet reported in the books, appears In the 
TSmea of 1st August^ 1859:^"'nus was an appeal from the 
Second Division of the Court of Session in Scotland. Mr 
Andetaon appeared for the appellants. Hie lespondent did 
not appear. It appeared that the appeOants, Messrs Addie 
and MiUer, were coal masters at Boeehall and Olawow, and 
the respondent was in their eervioe as reddsman or Xaboorcr. 
He brought an action against his masters in the Sheriff Court 
of the county of Lanark to recover compensatiMi for injuiisn 
he had sustained through the alleged neg K geuee of the appel- 
hmts or thdr managers, by whose neglect a stone had fallstt 
upon him while emplujed in repairing a road in the mine^ 
which stone, he contended, ought to have bssn property sc- 
oured belbn he was sent to work there. Hie appeUanla 
denied the nMigenoa and thdr fiabiEtT. The Sheiiff-tkibefci- 
tute, belbn wiMmi the caee was heaid, derided that the ro- 
spondent had foiled in making out the alleged negligenoe on 
tlie part of the i^ppdlants or their managers. The Sherifl^ 
however, rovereed that dedsion, bring of opinion that thesw 
had been sodi neglwenoe proved on the part of the oioismii 
of the mine as would render the appellants tiaUe. The ap- 
pellants then tcik the case beforo the Court of Sesrion, cosi- 
tending that they wero not liable to the respondent for iiyuiien 
sostainsd by him through the negligenoe of a CBQow-servant^ 
and that the respondent was liable for such negligenoe. 'Shmt 
decirion was now appealed from. Hidr lorduipe, after hear- 
inff a fow words from the learned oounod on behalf of the ap- 
pellants, rovereed the deririon of the Court below, li«M8«w 
that the law both of En^^and and ft*»^itnd was dear that n 
master was not liable to his servant fbr injuries sustained by 

him in consequence of the negligenoe of a follow-eervant whom 
the master believed to be a competent person. Judgment re- 
versed without costs." 



Att, JOBVDUVBAB. 



Alt, RounRoas. 



7th Nox-xubeb, 1850. 

COMMISSARY COURT, GLASGOW. 

(Mb Shbbiff Bill.) 

Pjertnov— Mbb WfLHnjiiBA Aktoitia or Scorr. 
Executoi^Will— Domicile. ~il penan wkUe dmnieUti in 
BngUmd, exectded there a lad WiU emd TVslaaieiU <a Oc 
Enfflithforui, appoinlinff hie wife $oU tjceeuirix/ tkeret^fier 
having remwed to Seollamd, heaegvired a donueUe, and died 
Aere.—Hdd, in an application at the indanee of the widow, 
ffiring fgeet to Am Bn^itk Will, that ehe woe enOtlod to tU 
^iee of egoeeutrix nominate, 

A PBTiTioir at the instance of lire Wilhelmina Awirai^ gp 
Scott, relict of the deoeaeed John Scott, sometime of Man- 
chester, thereafter of Gksgow, was presented to the Coni. 
miamry, praying his Lordship to decern and ooofini Iha 
petitioner executrix nominate to the said deceased John SootlL 
in virtue of a hwt will and testament executed by hfan whi&n 
in Manchester, iu August^ 1853, in whidi the petitioner 
appdnted his sole executrix. 

The petitioner, in her i^pplicatkm, stated that the 

had, some time after 1858, removed to Glasgow, and died dead* 

died theroinl859, without having altered thewinmenticiiad, or 
left any other aottlcmont or writing t^UtivQ to tht dlspoaia oi 
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lui mmtm and etUto, and thai aha waa dedvoos of bdng oon 
firmad aa ma&tionwL 

The Conuniaaary having oonaiderod tlie applioatioii, pro- 
Boonoed an Intoilocator daoemiug tha petitioDer ezecatrix 
nominate of tha deoeaaed, adding the following Note to hia 
Intadoentor: — 

It appeaxa that the Comminary Cleik entertained aome 
donbt^ at which the Comminaxy-Depate ia not sorpriaed, 
wfaetbar the will prodooed, being in the fonn reqnind by 
the law of England, where the deoeaaed John i^tt waa 
d o mieile d at the time of making it, ia valid or probative in 
Soodand, where Scott waa domiciled at the time of hia 
death. Theie can be no donbt that a contract regarding 
]Boveablea» if valid according to the law of the place where 
ii waa made, ia vafid everywhere; bat it ia not ao certain 
that thia doctrine extenda to wiUa. On the one hand, it 
may be maintained that a will once validly made, according 
to the law of the conntiy where the party ia domiciled at 
the time, ahodd be held aa containing the will of the teata- 
tor, Botwithataading a aubaequent change of domicile, 
wUch ia not equivalent to a revocation ol the will either 

* OoPT lanELcxTOTOE BT LoBD Abdhtllav, th Muiaifli- 

BOIBDIVO FlBBIKO V. YOUMO, BTC. 

The Lord Ordinary having heard coanael for the partiea in 
the competition, and made avizandum, and oonaidered the 
oloae d record, productions, and whole prooeBB^ — aaaumiog, by 
oonaent of partiea, that the late Mr Young, a Scotchman by 
hirth, executed in eighteen hundred and twenty-nine, while 
reaident and domiciled in Demerara, the writing preaented aa 
hia WiU, and that he thereafter returned to Scotland, and died 
in Glaiigow in eighteen hundred and fifty-four, domiciled in 
Scotland, and leaviuff that writing in hia repoeitoriea, and no 
other Win, — ^Finda that Uie formal validity or authenticity of 
the writing preaented and foimded on aa the Will of Mr 
Yovng, ao executed by him in Demerara, mnat be determined 
by reference to the law of the colon v of Demerara: Therefore 
appointa the caoae to be enrolled, tnat the law of Demerara^ 
aa applicab l e to the aaid writing, may be aaoertained. Reaervea 
bH queatiana of expe naca . Jas. Cbaufubd. 

NoTB. — Hie fiMsta aufBdent f<v dlapoaal of the very important 
quuBtien here raiaed are few and uudiaputed. Tfyb late Mr 
Ikaiald Young waa bom in Scotland of Scotch parenta. Me 
went to Demerara about the year 1808, and reaided there for 
above twenty yean, having, during that period, come bade to 
Scotland for a time in 1 8 1 or 1 820, and returned to Demerara. 
In or about the year 1830, he quitted Demerara and returned 
to Scotland. He died in Qlaagow in November, 1854, having, 
at the date of hia death, recovered hia original domicile in 
Soothmd. On the 2d May, 1820, and while reaiding in 
Demerara^ Mr Young executed a Will, or document purports 
ing to be a Will. It ia not admitted, — but it acema to be the 
fur inference from the facta admitted, and it muat for the 
preaent be aaaumed aa a condition of thia queation, — that, at 
tiie date of the Will made in Demerara, Mr Young waa not 
enly reaident but domiciled there. SooUand waa aooordingly 
the place of the original domicile, and the jdaoe of the ultlmato 
dooueile, of Mr Young. On the other hand, Demerara waa 
tiM plane where the Will waa made, — and the place where, at 
the date of making it, the teatator had hia domicile. It ia, by 
ene aetof daimanta, allaffed that the Will ao made ia effectual 
according to the law of Demerara; it ia by another aet of 
dainumta alleged that the Will ia not holograph nor teated, 
and ia not valid according to the law of Scotkmd. 

The queation for pr e ae n t diapoaal— aaanming, by conacnt of 
bQ partMa, the preceding atate of fiwta — ia, by what law Is the 
Ibtnal validity of the Will executed in Demerara to be 
aaoaftainedt la it by the law of Scotland, the place of the 
taBtBlor*a domicile at Ida death! Or ia it by the law of 
Damecaray the place where the Will waa made^ and where, at 
the date <^ making it, the teatator had hia donucilef 

To thia queation, which ia one of extreme delicacy and 
diffionlty, aa vrell aa of great importance, the Lord Ordinary 
haa api&ad hia mind wi& much care and anxiety. 

llieaigamentaitheBarhaabeettelaboratoandingenioua — 
tha juiiapnidenoe of many agea and many uaiioua haa been 
iBBaaokedfbr t/iela^ precodenta and analogiaa^ and a multitude 
^B«tiioritic8y inatitutional and judicial, havo been roferrod to 



expreaa or implied, the rule of the brocard being OalUim 
noB amimmm mnUat qui tram mare eurritj on the other 
hand, it may be argued that a laat will doea not exiat until 
the death of the teatator, and that if he abataina from leav- 
ing written evidence of auch laat will according to the lavr 
of the country in vrhich he ia domidled when be diea, he 
cannot be hekl to have given expreaaion to hia laat will at 
all, the mere dronmatance of hia having yeaza befoce made 
a wUl whidi would have been valid in another countiy, if 
he had then died, being no evidence of what hia will waa 
in the countiy in whidi he vraa donucilad at hia death. 
Inatitutional writera diflfer in the view they take of thia 
queation. Stoiy, in hia Conflict of Lawa^ page 675, ia 
againat the ;ralidity ; Williama, in hia Treataae, Vol. lat, 
p. 324, aeema to take an opposte view. In the caae of 
Leitk, June 6, 1848, it waa held that a truat diapoaition 
and deed of aettlement executed in Scotland might be validly 
revoked, even aa regarded heritage, in Scotland, by a will 
aubaoquently executed in England in the Engliah form ; and 
in the caae of Fleming againat Ycmuj, preaently pending in 
the Court of Seaaion, the Lord Ordinary Ardmillan, iaaued, 
on the 9th March laat^ an Interlocutor Mid Note,* in 

on both aidea. The reeult of an attentive oonaideration of 
theae authoritiea ia, to the mind of the Lord Ordinary, that 
there ia no direct authoritative precedent — ^that there are 
conflicting opiniona among inatitutional writera of eminence, 
and conflicting obiter dicta of learned and diatinguiahed jndgea 
— and that be muat diapoac of the caae, aa a queation of prin- 
dple, according to Uie beat of hia judgment. 

In the broad and primary aapect of the queation, it ia 
certainly a queation of Bcottiah law. Thia la a auit in a 
Soottiah Court in regard to the eatate of a domiciled Sootdiman 
dying in Scotland. Had the csatate been heritable, there 
could have been no queation. To a deed conveying Soottiah 
heritage, thia Court would apply the rulea of Soottiah law. 
Tlie eatate being, however, moveable, the Soottiah law, reoog* 
niaing the prindple mehilia tequntttr per$omam, proceeda, in 
the exerciae of ita proper juriadiction, to diapoee of the queation 
of auooeaaon, and, if neceaaary, to diapoae of the authentidty 
and validity of the Will. 

There ia here no exdnaion of the Juriadiction of the law of 
ScoUand, and there can be none, in a Soottiah Conrt^ and 
on a queation ariaing aa to the auooeaaion of a domiciled 
Scotchman, the judgment muat be according to Soottiah law. 
A Will ia preaented; it ia the only writing purporting to be 
the Will of the deceaaod; the auoceaaiou ia teatato or inteatate, 
according to the validity or invalidity of that WUl; the 
SoottKBh Court ia called on to decide whether the auooeaaion ia 
teatate or intestate, and muat therefore dodde on the validity 
of the Will. 

It ia imp<Hiant» with reference to aome of the aigumenta 
uaed by the daimanta who niaintun tho inteatacy of Mr 
Young, to bear in mind that there ia here at preaent no 
queation of juriadiction, no queation of power or capacity to 
make a Will, no queation of tho effect of the Will (if it ia 
valid) on tlie ancceeaion. Tlie point raiaed rdatca entirdy to 
the formal validity, or in other worda, the authentidty of the 
writing preaented aa a Will; and the true queation, therefore^ 
ia— Shall thia Court, acting in ita own juriadiction, and in the 
adminiatration of its own lawa, apply to the adjudication of 
the formal validity or authentidty of this Will, made in 
Demerara, tlie ruloa alTocting auch a writing if made in thia 
country; or ahall thia Court, atill acting aa aforeaaid, aacertain 
and apply to tlie writing the rules of the law of Demeraraf 
If ex etmitate the rulca of the foreign law are to be here 
judidally recogniaed aa applicablo to the question raiMd in 
regard to the ^didity of the writing, then the recognition of 
theae rulea will be the act of the Soottiah Court, and the 
ap|4ication of tiieae rulea will be according to Soottiah law. 
The daimanta who maintain the validity of thia Will, on the 
sround that it ia efiectual according to tho law of Demerara, 
do not aeek to exdnde the juriadiction of the Scottish Couti^ 
or the opemtion of Soottiah law. Tlieir plea is, that, accord- 
ing to the law of Scotland, of which tho law in regard to 
foreign writera adopted ex comitate ffcntiitm forma a part, the 
writing, if effectual in Demerara, ahould be held to be 
eflbctual here. In the apt and expresaive language of Sir 
William Scott in the caae of Dalrymulc, the pontion of thia 
caae, if the jiIob of thow daimaBtii la BOund| may, mutotit 
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SHERIFF COURT REPORTS. 



tlM Utter of which he ■ajr8~<'The Lord Ordinary if of 
opinion that a testator makm^ a WUI, validly and effectually 
expreved in writing, according to the law of the phuse where 
it wai made, and of his own domicile when it was made, does 
not destroy the validity of that writing by snbseqoently 
diangug hjs domidle." In this state of the matter, and the 
Commissaiy-Depnte beinff at present only csllod upon to give 
elleet to the English Wil( in as far as it names the petitioner 
exeentriz, he considers he may do so with pr o piie ty to that 
extent, reserving all questions as to the validity of the Will 
to can^ the moveable saccession in Scotland, which is not 
the pomt at present tuh judiee, bat merely whether the 
petitioner should or should not be admitted to the office of 
executrix. 



Ael. T. G. WaiOHT. 



AH. 



mutandis, be thus put— "Being entertained in a Scottish 
"Court, it must be adjudicated according to the principles of 
"Scottish law applicable to such a case. But the only prin- 
"dple applicable to such a case by the law of Sootlaod is, 
" that the validity of the writing most be tried by referenco 
" to the law of the country where it was made, and where the 
"maker was then domiciled. Having famished this prin- 
"dple, the law of Scotland withdraws and leaves the logal 
"question as to the validity of the writing to the exdusive 
"judgment of the law of the colony." Thus it deaily 
appesn that no exdusion of Scottish jnnsdiction is im{died in 
the plea under consideration. 

Testamentary writings are much favoured by our law, 
{Er$k., 3, 2, 23,) because they express the intention of the 
testator, and favour is shown to his intention. The true 
source and seat of Will is in the nijnd of the testator; his in- 
tention is expressed in writing, ana sll questions in regard to 
the formal validity of the writing or the authentidty of 
expresnon of Will, must be carefully distinguished from 
questions in regard to the power, capadty, or right, of the 
party to make a Will, or in rq^ard to the consequences of the 
\Vill. In this esse, Mr Youug's power, capadty, and right, 
to make a Will is beyond doubt. In 1820, and in Demerara, 
or in any other place, ho could have made a valid Will, pro- 
vided only that he effectually expressed it. It is a condition 
of this question, that, when he made his Will in 1829, he was 
domidled in Demerara. It is all^;ed, and offered to be 
proved, that, according to the law of Demerara, the Will he 
there made is a valid and effectual expression of his intention; 
and this must at present be assumed. His Will, therefore^ 
springing from his own mind, was efiectoally expressed in a 
valid written instrument in 1829; bnt he never changed bis 
intention. He preserved the writing, he did not revoke or 
modify it; and it remained at his death the only expression of 
his intention. He quitted Demerara and returned to {:kx)tland, 
but he took with lum the writing wherein alone he had ex- 
pressed his Will ; and it is in these circumstances that the 
present question arises — Has this writing, effectual as a Will 
when made, lost its validity by the testator's subsequent change 
of domicilef 

Tlie Lord Ordinary is of opinion that a testator nudung 
a Will, validly and effectually expressed in writing according 
to the law of the place where it was made, and of his own 
domicile when it was made, does not destroy the indidity of 
that writing by subsequently changing his dcnnidle. 

According to the concurr»it opinion of all the greatest 
authorities on international law, a contract regarding move- 
ables, if valid according to the law of the place where it was 
made, is valid everywhere; ( Voet ad Pand., 1, 4, 2; UiUterwi, 
lib. 1, tit. 1, sect. 8; BouHenoit, vol 2, p. 458, 472; KenC$ 
Com., vol. 2, p. 457; Stonj, cap. 8, sect. 242; Fitfix, par. 72, 
p. 128; £rds., B. 3, tit 2, sect. 40; JUenziei Led. on Conety- 
OHcinfff pp. 140, 141 ; Wettlale on Priv. Intemat. Imw, p. 159.) 
There are many and strong reasons for hddiog that the same 
prindple is applicable to the case of Wills, and that a Will dis- 
posing of moveables, if valid according to the law of the place 
where it was made, is valid everywhere ; and many of the 
learned authors above quoted, particularlv Huber, BouUends, 
and Fcelix, are of that opinion ; but, on the other hand, there 
are some authorities tending to sustain a distinction between 
tiie case of WiUs and the case of contracts, obligations, and 
inch writings, and in support of this distinction the English 
tjiodiAQna in thv voimb of Cedkw v. th Mar^im o/ Ucrt/mt {k 



7tb NoyiXBn, 1859. 

SHERIFF COURT, GLASGOW. 

(Mr Shibiff Bill.) 

SnroLAiB k Co. v. Bald. 

Snbmiaion — ^Beferenoe — ^Arbiters— Contract — Jurisdiotion. > 
The manben of the OUttffow Com Trade Attoeiatiom adopted 
thefolUnoing as me of the Rdet of the Society: — " /» ease of 
" any disputee anting out of tranoaetiom eonneeted with tke 
" trade, the partiet AaU rtfer sudk diepmtee for t et tleme m to 
"any two membert of the Attociaticn, «Atc& two memben 
*'ihaU appoint a$ umpire a third arbitrator, who AaU he a 
** tnemher of the Committee,** In an action at the indanee of 
one of th^ membert againtt another, relating to a trade Atms- 
aetion — ffeld, that the arbiten not being named, the damoe 



Moore, 839,) Zichy-Ferrarit v. Crokcr (3 Curt., 468), and 
Bremer v. Freeman, 7th Mardi, 1857, (10 Moore, Z06J, have 
been strongly nrged. 

It is not necessary here to dispose of the question whethoTy 
in regard to the formal validity of a testamentary writing, the 
law of the place where it was made, or the law of the plaoo 
where the testator died domiciled, shall prevaiL The Lord 
Ordinary, though inclined to think that, in regard to the qoea- 
tion of the mere formal validity of a testamentary writing, the 
prevalence of the law of the place of execution has the strangest 
support in the prindples of international law, would bavo 
felt much diffidence and hentation in so dedding after the caae 
of Croker and the case of Bremer v. Freeman; but the point 
really raised in this case is different. 

The Will in the present case was not only good where made, 
but good when made. The pdaoe where it was made was the 
pkce of the testator's domidle. The law of the place of 
making and the law of the existing domicile at its date were 
the ssme. That law the testator could not have safdiy 
neglected; a Will, according to that law, was undoubiedly 
good : a Will according to any other law would not then bavo 
been valid. Had the testator died in Demerara after haviajg 
executed that Will, his succession, so far as regarded lus 
moveable estate, would have been ffovemed thereby. Why 
should it be otherwise now! Nothing has since ooeorred 
except a change of residence. There has been no revocatloBy 
expren or implied : there are no indications of a change of 
purpose, and sudi a change of purpose cannot be infjerred 
merely from the testator's return to Scotland, taking the Will 
with him. Ctdum non animum muteU qui trant mare eurnt* 

If a change of domidle destroys the validity of a Will, 

anotlier change will restore it, and a writing may be altec^ 

nately valid or invalid for years, varying according to tlia 

varying residence of the testator, and at last depeiMling for 

I its validity on the acddental locality of his ultimate residence. 

I This would be a most unsatisfactory and inexpedient state of 

! the law; and the result would be Uiat, as in this caae, ao in 

many cases, the dear and dedded intention of the testtalor 

would be defeated. 

It most be admitted that some of the authorities quoted 
are deserving of very great respect. There is a ptfagraph ia 
the work of Story, (chap. 11, par. 478,) which doca seem to 
countenance the plea maintained against this Will; aod ia 
the judgment of Lord Wensleydale m the case of Bremer t. 
Freeman, there are obiter dicta to a nmilar effect. Bat the 
doctrine stated by Story is doubted by Williams and by 
Westiake, and in the case of Bremer the point now involved 
was not dedded, and was not necessary to the dedsioii of the 
cause; and, while acknowledging the great weight and 
authority due even to the inddental observations of Laid 
Wensleydale, the Lord Ordinary has felt himself unaUe to 
arrive at the same condusiou. 

In the case of Leith v. LeiA, Cth June, 1848, (10 D., 1137), 
dedded by the whole Court, the Opinions of the Judges are in 
accordance with the views whidi toe Lord Ordinary has hen 
expressed, and in regard to whidi no opposing authority iq 
^ttiflh law ba« boon quotod* 
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ofrrfertneewu not efftdval, ankd aeeordinffly the Juritdic- 
turn of the CowH wat not exdttded, 

H. B. Adam Sivolaib k CompAoy, merciumtB, Glaigow, fhe 
pnnaert in this action, sne Jas. Bald, oorn faotori GUagow, to 
produce an aoconnt of hiB inttomifluoni as agent or broker for 
the puisaers in the sale of 570 tacks of Bordeaux flour on 
their acooont^ on or about the 2d day of May, 1859, that the 
true balanoe due to the pursuers therein may be ascertained; 
and, on the defender's failing to produce such account^ that he 
should bo dooemed to pay to the pursuers the sum of X80 
•tcriing. 

The defender pleaded as a preliminary defence—- 

The punaers and defender are members of the Glasgow 
Com Tirade Association, and according to one of its rules, the 
SBMnbers in the eTsnt of any disputes arising between them in 
tnasaotions connected with the trade, have to refer the same 
to two members of the association. 

The transaction from which the present dispute has arisen, 
fidls within these rules. 

The rule of the aasodation founded on was in these terms: — 

"In caae of any disputes arising out of transactions con- 
nsoled with the trade, the parties shall refer such disputes for 
tettiement to any two memben of the avociation, which two 
members shall appoint, as umpire, a third arbitrator, who 
■hall be a member of the committee. A fee of lOs for the 
■npport of the association shall be paid on the entering of each 
oase^ and a fee of lOs shall be paid each arbitrator for every 
requisite ntting." 

The pursuers replied — 

The rule founded on by the defender, is an obligation to 
nfer without naming the aibiten, and is void, Bvchanan v. 
Mmhrhiad, Mor., 14,598. 

The Sheriff-Substitute, after hearing parties' procurators, 
pcoBOwioed the following judgment :~- 

Ihids it stated as a preliminary plea, that as the pursuers 
and defender are memben of the Glasgow Com Trade 
AModation, one of the rules of which provides, that in the 
0reni of any disputes arisiog between members, out of trans* 
aotions connected with the trade, the ^ties shall refer the 
aame to two members of the Assodatiou; and that as the 
teansaction in dispute fislls within the rule, the defender con- 
tend* that this action is excluded, and the pursuers were bound 
to adopt the course pointed out in the rule for having the 
sobject-matter of the action determined: Finds, for tiie reasons 
expressed in the following note, that as fi-amed, Uie said rule 
does not create any obligation on the members of tiie Glavgow 
Com TVade Association to enter into a reference of their trade 
diapates, and that in the present instance, the pursuer in not 
precluded from insbting in Court for the redress which in this 
action he demands: Therefore repels the said preliminary plea, 
aod on the merits, finds that the parties are at variance as to 
the nature of the contract, and of the circumstances out of 
which the pursuers* conclusion for count and reckoning arises, 
and tliat a proof before fartiier answer is necessary: Therefore 
allowa both parties a proof of their respective averments on 
record, and to each a conjunct proof, and grants diligence at 
their instance agaiust witnesses and haven, and commiKsion 
to any of the Depute Clcrki* of Court, to take the deix>!>itiouH 
of havers, and to receive and certify exhibits, to be reiH>rtcd 
forthwith, and appoints the cose to bo enrolled first Court, 
that a diet may be fixed fur the proofs allowed proceeding. 

KOTK. — ^The preliminary defence taken U undoubtedly one 
of interest to the Corn Association, of wliich it in adiuittud the 
pursuers and defender are memlicrs. The SLoiitt'-Subhtitute 
voukl have been very williug to ^dve cf!cct to the rules uf the 
Association which api^cor to lx> iirocticol, rcotiouablo, and per- 
haps effectual in everythiu^ couiicctod witli the iradu inter- 
course of its members; the ruUj« pocm only to fail wljcii the 
Association attempts to meddle with that raUier diHicult 
description of le^pMhition which in dcni^^d to oust the jurisdic- 
tion of Courts of law, m the'detcnuinatlou of disputes. Tiic 
mile relied on by the defender is expressed iu these terms; - 



''In case of any disputes arising out of tronsaotions oonnected 
with the tracie, the parties shall refer such disputes for 
settlement to any two members of the Association; which 
two referees shall appoint, as nmpure, a third arbitrator, who 
shall be a member of the committee." The objection taken to 
this rule was, that the parties were no! natned to whom th« 
disputes occnrriuff were to be referred ; they were to be any 
two members of me association, and the disputes were protpee* 
tite; that the form does not constitute a submission de prauenti, 
nor does the language used create an obligation to refer. The 
Sheriff-Substitute is of opinion that this objection is weQ 
founded. The prindple of ddeehu pergona is not stronnr 
anywhere than it is in arbitration — "and it receives an mat 
so stringent, that an obligation to snbmi^ however dear, ha« 
no compulsory effect unless an arbiter or arbiters be named. 
It cannot even be used as the means of forcing the gnmtcr of 
it to select a referee** — [Menzict on Conveyancing, page 387.) 
Numerous decisions support this canon, and all the text writers 
state it Thus a clause in A mercantile contract, by which 
■evoal persons engaged in foreign trade and insurance for 
twenty-one years, contained a povision that all disputes re- 
lating to the business in which the parties were engaged, 
which should arise among them, "shall be, and are hereby 
referred to the final determination of the chairman, deputy 
chahman, and secretary, for the time being, of the Cham- 
ber of Commerce and Manufacturers of the City ct 
Glasgow, or any two of them." On the death of one 
of the contracting parties, a dispute did occur between 
his executors and the remainder of the body, regarding 
the deceased's share in the trade carried on, which resultea 
in an action in the Supreme Court, and the preceding dauso 
of submission was pled as excluding the action ; indeed, the 
clause was conoeivcd iu the language of a present refsrence, 
but ibB argument for the pursuer, which was adopted by tha 
judges, prevailed. It was observed on the bench :«>" The 
diflicttlty in supporting the plea of the defender arises f^^mi 
the reference bung, not to an individual, but to a deteription 
cf persons who, as well as the point to be dedded, must necea- 
sarily have been indefinite at the date of the contract,** Bu- 
cAanan v. Muirkead and otkcrt, 25th June, 1799; JIfor. 14,593. 
In DavidKn v. Oswald, 28th February, 1810, F.C., the 
Court dedded the point in express terms, finding that "an 
agreement of submission to ])ersons not named was ineffec- 
tual ;** and the very same principle is recogniseil in the cases 
Smith ▼. Dvff, 28th February, 1843, 5 Session Cases, 749; 
and Hendrty's Trustees v. lienton, 28th May, 1851, 18 Session 
Casts, p. 1001; see also Parler on Arbitration, 2d ed., p. 50; 
BelCs Principles, S. 391. No doubt, there arc cases in the 
books, where references to parties not named have been 
sustained, and examples of these are to be found in the 
cases Munro v. Mackanir, ISth Dec, 1S23; 2 Shatp, 598; 
DiAWi V. Camj)b(ll, 25Ui June, 18;i0, 8 Shata, li/O; and Smith 
v. Duff, supra, but in these, and all cases of that class, the 
reference was not strictly a submission of existing, or an- 
I tieipated disputes — but was of the nature of an agreement fur 
! completing and explicating contracts, into which the parties had 
I entered ; and as Professor ^Icuzies correcUy states, ( Lee- 
I tures on Cvnreyancinfff y^kse 38S), that " while there is thus a 
limited exception, antl while a reference to arbiters not named, 
will receive effect when designed to explicate certain agree- 
ments, still the general rule remains unshaken, that a 
reference without ariiiteni si)edfied. is iuojirratire with re- 
ganl to disputes existing or nuticipated." Tlie defender 
I cited two cases as autiiority for (he plea which he maintained, 
I Coojtcr V. the Bertram Shot.'* Frirndfy Sucitty, 11th March, 
I 1825; 3 Shatr, 6JS; and Mun«ony. IhuU, 5th June, 1840, 
' 2 Sestiion CaACs, 1015; but these are inappropriate decisions. 
In both the ciutes, the actions were directed against friendly 
, 8<K;ietiu;i established under the provij>ions of the Act 33, Geo. 
: HI., C. 54, which provides for the form and manner of set- 
tling disputes among the members by arbitration. But the 
Glasgow Com Trade Asfiociation is a volutitarv society — 
neither incorpQi*at(.il, nor formed umler the IViendly S>ocietie8 
Actj; and to which, tlicreforc, the uriual ndes of law are 
applicable. 

Tlie defender appealed and pleaded — 
The rule of law, tl.at an obligation to lefer without naming 
the referees i;* void, is subject to very great exception. Where 

( To he continued.) 
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gig^si of <SngIis^ Casts. 



lira FlBRUABT, 18fi9. 
OOCJBT OF APPEAL IN CHANCBEY. 

Ex parte Haxden in re Hamden. 

Bankroptoj— FaUio Serraat. 

Thk oommWoiier in bankmptcj gnuitad tlie btDkrapt 
bk oerttfUsato, on oondiiion of his paying to tlie official 
•nignee a certain portion of his official income as a 
paUio aenrant. Bevemd on appeal, and an nuoon- 
ditional dischajrge granted, in respect that it was contfary 
to poblic policy, that the salaries of pnblic serrants 
shonld be reduced below that amonnt which the antho- 
rities ooDsidorod adequate payment for the duties which 
those serrants had to perform. 



29th Jcke, 1859. 
COURT OF APPEAL IN CHANCERY. 

In re Turn Homb CouKnsa astd Gensral Life 
Imbueaece Coubaxy ex jKirte Woolastov. 

Joint-Stock Company — Contributory— Misrepresenta- 
tions-Forfeiture. 

A PARTT who had been induced to take shares in a 
Joint-Stock Company by the misrepresentations of the 
secretary, is notwithstanding liable as a contributory. 

By «he deed of settlement of a Joint-Stock Company, 
it was prorided that if any sbjireholder should refuse or 
n^lect to pay a call for two months after it was made, 
the secretary should send him a written notice, specify- 
ing the amount of his col], and requiring payment within 
twenty-one days of the date of the notice, on pain of 
forfeiture; and if such amount were not paid within the 
time specified, it should be lawful to the director to de- 
clare the share or shares in respect of which such sum 
should then remain unpaid to bo forfoitod, and the same 
should be forfeited accordingly for the use of the Com- 
pany. A call was made upon a shareholder in respect 
of his shares, and ho declined to pay. The secretary, 
thereafter, by authority of tho directors, sent him the 
following notice : — ** Sir, — In accordance with a rcsolu- 
** tion of the board of directors, pasaed on tho 9th May, 
" 1855, 1 now beg to giro yon hotico th«it unless tho call 
" of £100 on 200 shares subscribed for, and held by you 
" in this Company, bo fully paid within twenty-one days 
" from this date, tho said 200 shares will bo immediately 
" forfeited to the sole and exclusive uso of the Company, 
** and that your interest in the same will finally coaae. 
" Annexed is a copy of the resolution/* Tho shareholder 
paid no attention to this notice, and no communication 
passed betwixt him and the Company; and no farther 
resolution was pnssod by tho directors. Upwards of two 
years afterwards an order was made for winding up tho 
Company, under the Winding-up Acts. — //c/'i, that there 
had been an abeoUite forfeiture of the shares, and that 
the shareholder must be stnick out of tho list of contri- 
butorics. 



Sfrra Jaeuaet, 1869. 
COURT OF QUEEN'S BENCH. 

KXEIEWOBT AKD AVOTHEE 9. ShEPASD. 

Shipping — Policy of Marine Insurance. 
A POUCT of marine insuxanee contained the wordhi 
*' warranted free from capture and •eisore.'* The rmA 
was piratically seised and carried off by the pnMungrrii 
who were Chinese emigrants. — HeU thai this was a 
seizure fidling under the exoeptioo, and thai the ownen 
were not entitled to recover firam the underwriters nador 
the policy. 



29th Noyembee, 1868. 

EXCHEQUER CHAMBBB. 

(Error from the Coubt or Cokmoe Fleas.) 

BOTD V. EOBtVS k LANaLANDS. 

Bankruptcy — Guarantee — ^Discharge. 
A became guarantee to B lor goods to be furnished 
from time to time to C. A became bankrupt and ob- 
tained his oertificato. Thereafter B furnished goods to 
C, for which the latter failed to pay the price. — Bdd^ 
that under the English Bankrupt Act, sec. 178, A was 
not protected by his certificate, but was liable under hii 
guarantee for the prioe of the goods. 



37Tn Apbil, 1869. 
COURT OF COMMON PLEAS. 

Smith o. Roche. 
Contract — Consideration. 
An undertaking by the mother of two ill^timale 
ohildren to support them is a legal and sufficient oonsidem- 
tion to support an agreement or bond l^ the fitther to 
pay her an annuity of £60 a year. 



Sd February, 1869. 
COURT OF QUEEN'S BENCH. 

The Londoh and North-Westerm Railwat 

COMPAKT V. GlTH. 

Policy of Insurance — Carriers. 
The plaintiflb, who aro common carriers, effected an 
insurance for £15,000 "on goods their own, and in trail 
as carriers.'* The policy stipuUtted that "goods held in 
trust or on commisBion, are to be insured aa such, other- 
wise the policy will not extend to cover such property." 
— Ilchlf that the words in the policy corered the whole 
value of goods sent to the plaintifib to bo carried, and 
also any interest in or lien over them which they might 
have as carrici's. 



IGtii Aprii., 1859. 
COURT OF COMMON 



PLEAS. 



BkRKSTRIX f^. BaXENDALB AKD OTHERS. 

Carrier's Acts — ^Trinkets, etc. 
TuE word "trinket*' in tho 1st section of the Act, 11 
Geo. IV., and 1 Will. IV., c. 68, extends to gilt rings, 
ivory bracelets, mothcr-of-pcarl portmonnaies, broochei, 
and filiirt pins; the term " glass" extends to small ghus 
ilagons, and smelling bottles; and the term "silks, in a 
manufactured or unmanufactured state,** ei^tends to silk 
watch-guards. But no words in the section cover sush 
articles as German sQvcr fusee-boxes. 
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6th and 7th Mabch, 1859. 
YICB-CHANCELLOR KIND£BSU:rS COUBT. 

Lawrshcb v. Gampbkll. 
Eyidenoe— Confidentialitj. 

Lbttsbb pMring betwizi a olient aod Sootoh •oUdton 
pnctiiiiig in London are privileged, and anoh aolleltort 
ire not bound or entitled to porodnoe them. 



17th Mat, 1859. 
EXCHEQUER GHAMBEB. 

WiLLUVs v. Smith. 

Thb English Mercantile Law Amendment Act, 19 and 
20 Yict*., c 97, has no retrospectiYe operation. 



1«Str Jaxuabt, 1859. 
COURT OF COMMON FLEAS. 

PbILUPS AMD AnOTHBB V. ChABX, 

Altbougr a hill of lading contained on the margin a 
condition that the owners should not he liable for leak- 
age or breakage, this does not exempt them or the master 
from the ordinary condition of doe care in the stowage 
of the goods. 



5th July, 1859. 
ROLLS COURT. 

Cole v. The West End of Lokdoit amd Cbtstal 
Palace Railway Compaht. 

Wbbbe a Railway Company takes a portion of a garden 
attached to a dwelling-honse for the porpose of their un« 
dertaking, they are bound, under the 92d section of the 
Lands* Clauses Consolidation Act, to purchase the house 
and whole premises. 



13th July, 1859. 
VICE-CHANCELLOR WOOD'S COURT. 



Coarlton v. The Newcastle and Cablisle Rail- 
way Co., k the Nobth-Eastbbn Railway Co. 



18tr May, 1859. 
EXCHEQUER CHAMBER. 



The New Bbunswick and Canada Railway and 
IjAnd Company v, Muooebidob. 



The provision of the Joint Stock Companies' Act, 185Ct 
sec. 19, to the effect "That no person shall be deemed 
" to have accepted any share unless he has testified his 
"acceptance, by writing nuder his hand, in such form 
' " OS the Company from tiipe to time directs,*' is to bo 

A GENERAL meetiug of a railway company passed a re- j strictly and literally construed, and e<][uiTalents are not 

Bohtion, the execution of which was beyond their statu- j to be admitted. 

tory powers. — Held^ that any one or more shareholders 



OS 



might apply for, and obtain an injunction against the • •■ ■ - ■ ■ 

exocntion of such resolution. I 

An agreement between two separate railway com- I ERRATCM. 

psDies that they shall work together, and that the profits I , . . , ^ . . , . , ^ .- .* . 

AM YiA .ikowwi oA .a ♦>^ «;«** • ^w^^ir^ «.i/vwv..4:^.« a/^* v In OUT lait number (p. 6) it is stated that the Shenffaaheied 
nl^ ^^i^,'^ certmpropoPtKm to ewh, L «,, Sheriff-SaUUtuti-. judgment. toft. c...J^.7/«.t.^,»«« 
» K/frB r,r« Md Illegal. 1 ThU i. « mUtoke. HU lonUup idtored. u>d th. following to 

a copy of his Interlocutor: — 

Glaagow, 21st October, 1S59.— Having heard parties' pro- 
curaton under the defender's appeal upon the Interlocutor 
appealed againet, preliminary pleas and whole process, in respect 
the pursuer had judicially consented to tlie sale of the wnole 
sequestrated effects, which included the engine and boiler 
referred to, tlie sale of which he now seeks to interdict; and 
in respect the statement of tlie pursuer is not that the steam- 
Tbk W0L^*SIUIAMPT0X New WatER Woeks Company ">«»»« »» dispute belongs to himself, but that it belongs to a 

niTXKaKH)R» ^^^'^ party of the name of Barr who does not appear to claim 

V. iiu2(K8i'XiRi>. j^. j^ij^ jjj respect the pursuer docs not even aver in the 

IM an action forcalhi made under tlie Companies' Clauses »r;""**",/^\''t "^l* ^""^ ^' hui B^^eB in his own right: 
/I V J *. * *. At 1 1. xi « y Alters the Interlocutor complained of, sustains the preliminary 

Cooiolidation Act, the romedy given by the Statute (aoc. | defences and dismisses the application, reservinff to the i>arty 
24) most be followed, and it is not competent to sue a j Barr to insist in his alleged right of ownership m the engine 
8slM»ber fiir calls, as at common law, under the sub- I wfcn«l to, and to apply for interdict acninst the sale thereof 

^„>^' _. ^ T* :- -1-^ « A. XV X XL ; if «oa<ln«»ed: Finds the defender entitled to expenses, of which 

imptwu contract. It is also necessary to aver that the ' ^ppoinu an account to be given in and Uxed by the auditor, 
whwiber was a shareholder at the date of the call. i anddecems. 



27th and 28tu Aprit^ 1859. 
COURT OF COMMON PLEAS. 



14 



SBEIUFir COmiT ttEPOftTS. 



warn 



tm 



( Continued fnm pag$ IL) 
the matter of Teferenoe oriaes in the woiking out of ft oontnct 
between the partieiy ftnd ii neoeisary to the mnintenftnoe of 
iti other proviuons, it is oompetent to name the arUteri when 
the diflteultj or dispnte ftriaee, Merrff is OwMingheoM ▼. 
Brown^ 15th July, 1853. The pveeent diipnte iiiMe in work- 
ing oat the oontnot of the ftModfttion, nod eo fidla within 
the exception. It is not ft aimi^ and speoific reference ftp- 
pUoftble to one trftniftotion, bat ft ipedfic point in ft oontract 
which mnet corer ft tract of future time. 

Hie ponuer replied — 

The obligation to refbr if unworiatUe; it doei not itate bj 
whom the arbiten are to be choMn, whether by the partiee 
mutually or otherwiie^ or by the aanciation, or the <^hainnan 
of the body— this in itMlf is &tftl to the dauae of reference. 

The HherifT (Sir A. AliMn) adherad to the Sheriff-Subttt- 

tute*i judgment^ adding to hia Interlocutor the following 

note:^ 

The preaent oaae involfea a very important queationi 
namely, whether an obligation by membera of a acMsiety or 
awfwnati^n, suoh aa the Glaagow Com Tirade Aaaooiation, 
agreeing to submit any dispotM arinng between them out of 
transactions connected witli the trade, to two members of the 
aasooiation ia binding, and ezdiuiea the jurisdiction of the 
ordinary Courts of law, and the case waa Teiy ably debated 
on both aidea. On examining the dedaiona on thia important 
point, there aeema at first dght to be oonsiderahle Tarianoe 
oetween some of those recently pronounced by the Supreme 
Courts and the fixed rule which has been wdl established by 
those of an earlier date. In reality, however, there appears to 
the Sheriff to be no inconaiatency between them, but, on the con- 
trary, a broad line of distinction, whidi sepantea the one daaa 
of caass from the other. On the one hand it hai 



haa been aettled 
by a train of decisions for 150 years back, that an obligation 
to submit without specifying the names of the arbiters is void. 
The leading case illustrating that principle is that of BynAamiem 
▼. MwrkeSd^ Mw, 14,693, where it waa held that a dauae 
landing the partnera of a company and their repreaentatiTeay 
to refer all dispotea that might ariae between them, under 
the contract, to the chairman and deputy-diairman of the 
Chamber of Commerce of Glaacow, waa vdd. Thia waa con- 
firmed by the dedsion of the House of Lorda in 1770 in the 
oaae of Milnt y. tht MagislnUet of Edinbttrghf whidi ia not 
reported, but is often referred to in treatises on this subject 
More recently, in the case of Ifenderton't Tnufea ▼. Bentonf 
May, 1831, Jhmlop^t Seporli, 18, p. 1002, a similar dedsion 
was giTon by the Court of ScsRion. It there appeared that a 
reference was made in a deed to two arbiters Bpecially named, 
wliom failing, to an arbiter to be named by the Sheriff of 
Lanarkshire. One of the arbiters died, and an application 
was maile to the Sheriff praying him to name on arbiter to 
supply his dace. The Lord Ordiiianr remitted to the Sheriff 
to rofnse we petition, on the ground that each an obligation 
to submit to a referee to be named by a third party or holder 
of on oflBoe, was ineffectual, the more especially as the obliga- 
tion to submit there was not for the dcdrion of any disputes 
or questions arising out of the contract, but all quoations 
which might arise between the parties from whatever cause. 
To this interlocutor the Court unanimously adhered. So far, 
the rule appears to be completely settled in the general caae. 
But an exception haa been admitted in recent dedaiona where 
the obligation to submit to arbitera not named, is not general, of 
all disputes between the parties, but spedal, of such ouestions or 
differences as may arise in the working out a partietuar contract 
between them, as the building of a house, the working of a 
coal pit or the like, which may run over tractum futwri 
tempnrit^ and where the clause is incorporated with the con- 
tract itself, and without which reference the contract might 
prove inoperative. There, the subsequent power of nominat- 
ing tlio arbiters is conceded by the contracting parties. This 
accordingly was done in just such a case in Smith v. Duffy 
28th February, 1843, and ogiun in the very recent case of 
Merry <& CunningJiame v. Brown, 15th July, 1859, where it 
was held that an obligation to submit the spedal pdnt in a 
contract, whether a coal mine, let to the pursuera, could be 
worked at a profit or not, to two art>iters to be mutuallv chosen 
by the contracting parties to the lease, was good and binding, 



though the arbitera were not named in the laaaa. But in th« 
preaent caae there ia no written contract at all be t ween tlia 
partiea. nor any neceaaity to call for a deviation from tha 
general rule, but a mere undertaking between two memben 
of an aaaodation to ref«Br any diaputes whatever whidi may 
ariie between them out of any future traaaactiooa oonneeted 
with their trade. Such a case appeara to hSL under tha 
general rule and not the exception. If there were no other 
objection to auch an obligation to aubmit^ aa inanrmountahla 
one ia to be found in the dronmatanoe that under the rule of 
the Bodety, in the preaent case, it ia not atated that the arbi- 
tem are to be mutually dicaen by the partiea, nor ia am.jfikng 
oaid how thijf ore to he dkootn ai ail, but merdy that they are 
to be two membera of the Cora Exdiange. Are they to be 
dicaen by the partiea, or by the membera of the Com Ex- 
change, or the majority of tliem, or by the chairman or depaty- 
chaanum of the bodyf This extraordinary omisBon in the 
obligation to aubmit appeara aeparatim to be altogether Ihtal 
to ue dauae^ the more espedaliy when it ia recolleoted what 
a vaat variety of different q«iestions and diqmtes the arbiten 
diosen in anv of these waya may be called upon to dedde. Tha 
case founded on bv the defender, of the friendly Sodetj, whet« 
an oblijpition in the rulea of the Sodety to refer all diaputes to 
arbiters, was hdd to be binding; aa in the caae of Mamtom, 
1840, ia an entirdy spedal and exceptional one. All audi 
aodetiea are eatabliahed under the Act 39, Geo. III. cap. 31, 
whidi exprcmly authoriaes audi aodetiea to make bye-Iawa, 
"so as they are not repugnant to the laws of the realm,* 
which an obligatioa to auDmit queaticoa, ariaiug out of the 
contract between the memben ojp the aodety aad the offioa- 
bearera, could not be said to be, under the distinction betweon 
the two sets of caaes above explained. 

Ael. J. Kasucitii. AH, J. Clark, 



7th NovKSCBni, 1859. 
SHERIFF COUBT, TOBERMOBY. 
(Mr SBiBipr RoRRRTaoK.) 

Alrxandrr Galt v. Johr FiRavBox. 

Paupei^Parodiial Rdief.— J7d<{, that an MeMMl sm 
not entitled to paroAial niief on oeeDWU o/ «ni 
dauffhter who reeidee in famUy wUh Asm. 

Thr pauper at the date of application and rdieC «b ith 
Auguat, 185G, was twdve yeara of age, and daughter of 
Alexander Madntyre, labourer, residing in Bang Street^ Alloa. 
She was completely fatuous, and both from mental imbedlity 
and physical defects, was unaUe to do anything for her own 
support, requiring the constant care aad attendance of the 
mother, who was thereby prevented, as she had previously 
been accuatomed, from assisting, by outdoor labour, the aoantj 
earnings of her husband. 

At tiie date of the application for relief, Madntyre had sewsi 
children, indudiug the idiotic girl, the ddest of whom, a boj, 
was thirteen years, and the youngest dght months old. His 
wages were 12s or 13s weekly, and he was admittedly able- 
bodied. Madntyre waa a native of the parish of MorveB, 
whidi he had left while a young man, and alter being im 
several parishes without retaining a aettlement, went to reside 
in the village of Menstiy, in the parish of Logic, about a fort- 
night before Martinmas, 1851. Biadntyre then went to wosk 
in Alloa, visiting his wife and family at Menstry, on an av«r> 
age twice a week, remaining with them over the Sundays, till 
Whitaunday, 1858, when he removed them to Alloa, where he 
and they redded at the date of the application, and where they 
still rende. 

Madntyre not having at the date of the appEcation, and the 
payment of relief, been reddent five years in Afloa^ and Us 
daughteri the pauper, bdng nopfbriaflwniKated, and inonipaUe 



gttteRt^i? cottfti? fefitoit*^. 
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of aoqoiriiig a wtMbaoMoi on her own tif^i, ttokitoty notice 
WM Bent to Monren, the birth eettlement of the iktheri daim- 
iagnliar. 

A long ODRespondenoe entned between the two inspeoton, 
wUeh raenlted in » refiuel on the part of the defenderi end 
the preeent eetion was nieed to tsry the question on 28th 
October, 1858, by which time the adTanoes ainoim|Mi to 
£13 18b. 

Defenoes were lodged, denying that the giil Macintyre ever 
beoame chargeable to AUoa; that Hhe waa a panper; that she 
was either imbecile or fatnona, or that her father was entitled 
to or did reoeiTe relief on her aoooont, and denying also that 
lbs was entiUed to relief on her own. account. 

The fact of his being a native of Morven, as also that be 
had not aoqnired, or if he had, had not retained a residental 
wttlement in any parish except that of Alloa, was admitted. 

The poisoer pleaded — (1.) That the girl Madntyre was, in 
Aagnst, 1856, and still is, an object of parochial reHet (2.) 
That being nooforisfiuniliated, and having neither acquired nor 
being capable of acquiring an independent settlement of her 
own, the settlement of her father roles; and (3.) That her 
fiUher never having acquired an industrial settlement in Alloa 
previous to 4th August, 1856, Morven, as the parish of his 
birth settlement^ was liable in payment and relief as conduded 
lor. 

The defender, on the other hand, maintained several pleas 
and imier aUa — (1.) That Madntyre being an able-bodied man, 
in constant employment and in xecdpt of good wages, is not 
entitled to relief dther for himself or any member of his 
fiunily. Adanu v. WiUianu, and Thornton v. Lindaay, Feb. 
27th, 1849. 

After a proof of the disputed averments, the Sheriff-Substitute 
(Bobertson) pronounced the following Interlocutor: — 

The Sheriff-Substitute, having resraned consideration of the 
dosed record and whole process, and considered the proof led 
by both ^^es, and heard parties' procurators on the import 
thereol^ finds it proved or admitted that Alexander Mac- 
in^pe, the father of Catherine Madntyre, is a native of the 
psnsh <^ Morven, which he left many years ago; that, after 
TBsiding in different parishes, he removed into the parish of 
Alloa, where he got employment a fortnight before Martin- 
mas, 1851, leaving his wife and family in a ndghboming 
parish tiU Whitranday, 1852, when he took them to AHoa, 
where he has resided with them ever since; that he vinted his 
huttily during the time he was thus separate from them about 
once a week, in order to spend the Saturday nights with them; 
that Catherine Madntyre has been an idiot from her infancy, 
and is miable to do anything for her own support; that she is 
harml es s, but requires attention and care m oonsequence of 
hsr mental and bodily condition; that she is about ^teen years 
of scra^ and has been all her life living in her father's family: 
Finds^ that at various times Aletander Madntvre and hia 
wifo applied to the |»ursuer for parochial relief, m respect of 
the condition of their daughter Catherine, and that about the 
4th Angnst^ 1856, relief was given, and has been oontinned 
■nee: Innds that Alexander Madntyre is an able-bodied man, 
and has been in constant empbyment at wagea averaging 
about thirteen shillings a week during lus rwidenoe in the 
pariah of Alloa: Finds, in law, that Alexander Madntyre was 
not a proper object of parochial relief in August, 1856, nor 
aflerwaraa: Finds that, in the circumstancss, he was not re- 
lieved from his obUgation to support his daughter Catherine, 
and that the relief given by the pursuer was not necessary sns- 
tentatioo, such as to form a valid daim against the defender; 
therefore assoilzies tiie defender, as inspector of poor for the 
pariah of Morven, from the condudons of the libd: ilnds the 
pnmier, as inspector of poor for the parish of AUoa, liable in 
expenses, aUows an account thereof to be lodged for taxation, 
anddeoenis. 

NofS. — Alexander Macintyre went to the parish of ADoa 
a fivtnight before Martinmas, 1851, and resided there con- 
tinuous^ to August, 1856, when he recdved parochial relief 
W MoovBti M Is alleged, of tho oondition oi hi« dfttightw 



Catherine^ who has been an idot ttcm, her infancy. Madntyre 
waa then and has dnce been an able-bodied man, and had not ao- 
quired a settiement in Alloa. The question at issue thus 
comes to be, do the circumstsnoes of her idiocy and hdpless 
condition entitie Catherine to parochial relief independently 
of her fikther f or does the rule apply that Madntyre is bound 
to support her as a member of his family, he bdng an able- 
bodied manf The pursuer maintained at the debate that a 
rule was laid down in Say v. Patenofif^ 29th Januaij, 1857, 
that a pauper lunatic is entitled to independent rdic^; and 
in certain dicumstances this is imperativdy required, such, 
for instance, as those in that case where the pauper waa sepa- 
rated from the father and confined in an allium. It is im- 
poedble for a labouring man to support a <»ild in a lunatio 
asylum and a frmily at home. But in the present case the 
drcumstances are altogether different. The idiot lives in 
fkmily with her father, and is no cost to him bevond an j other 
child'in feeding and dothing; and all that can be said is, that 
she requires the attention of the mother, so as to prevent her 
doing any out-door work, or earning anything for the support 
of the frmily. A woman with a young family and two infanta 
to nurse in the course of four years, cannot usually do mudi 
out-door work, and that argument is not entitled to mwh wdffht. 
Then, Madntyre is in re^pilar employ ment> and earning hinier 
wages than when he fint went to the parish, when he nad 



only eleven shillings a week, whereas now he has fourteen 
shillings. The Sberiff-Sobetitnte cannot see anvthing in this 
case that makea him connder it one in which the oUigation 
on the father to supnort lus family should be rdaxed. It ia 
very posdble that the rdief given in August, 1856, might 
have been hastened by the fact of there being lesa than three 
months awanting of five years since Mactntjre had gone to 
Alloa. But the deddon is rested on the prindpte mat an 
able-bodied man is not entitled to parochial raief, and there ia 
nothing in the facts brought out to take the case out of this 
rule, or to entitle tiie pursuer to hold that Catherine Madntyre 
and not her fkther was the redpient of the advances made by 
him. 

Hie pursuer appealed and reclaimed, on advising whidi> 
with answers for tiie defender, the Sheriff-Depute (Clegbom) 
adhered, and pronounced the following Interiocutor:— 

The Sheriff, having oonddered the appeal and reclaiming 
petition for the pursuer, answers for the defender, and whole 
process, adheres to the Interlocutor appealed against, and 
dismissal the appeal: Finds the pursuer liable in i^^ticnal 
expenses, of whidi allows an account to be lodged for tazationi 
and decerns. 

Kon.— The Sheriff has ccnddered the proof and pleadinga 
with mudi attention, and careftdly examined the authorities, 
but he is unaUe to arrive at any other comduwon than thai 
which the Sheriff'Subetitnte haa expressed very luddly and 
saodnctiy in his Interlocutor and Note. 

It seems to the Sheriff that a Court of law ii not, upon 
slight grounds, to hold an aUe-bodied man exempted from the 
obfigation to maintain his family unaided by piaish relief, or 
as it is put by the pursuer, to hold one of the duhfran of sodi 
a man, living in uunily with him, to be in its own riffht a 
proper object of parodiial rdiel And it seems peenuarly 
necessary to guard jealoudy the limita of the right of relief in 
circumstances sndi aa these which occur in the present case. 
For here it appears that the relief was granted a few months 
only before the expiry of the period winch would have given 
Macintyre a l^gal settlement in Alloa, and this circumstance 
was under the notice of the Board, and the significant observa- 
tion was made in reference to the relief granted, that it wouU 
oome off Morven. Without, therefore, going ao frr as to hold 
that' there is proof of malajidetj it cannot escape obeenratioii 
that the temptation was strong, to take a view of the applica- 
tion, which not only would relieve the parish of the imbedla 
child, but in all probability interrupt the aoquidtion of a 
settlement b^ the &tber, and the defender is at least well 
entitied, havm^f horn the first refused to recognise the pro- 
priety of granting relief, to have the grounds on wHch it vrai 
given thorougfaty sifted. 

At the time relief was granted, the father was an able* 
bodied msn, earning ISs a week, with a wifb and faunUy of 
seven children. The daim of rdief is rested on the &ct of 
Q»tb«rise^ ^9 •(d«9t danghtcTi a girl then about twdre^ hay 
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lag been from infitnoy imbcdlai and nqoiring ha mother's 
ooDitant oare. The cMee of Tkonuon ▼. Morru, 19th July, 
1850; and Hay v. Patenon, 29ih January, 1857, are referred 
to aa ibowixig that the lonacj of a child u a good gromid for 
affording r^ef, even when the father is able-bodied. In 
neither of iheae ciaee, howeTer, was the point properly railed, 
as in both the inability of the father to maintain the lunatio 
and the propriety of relief being given, were admitted. And 
on examining the eircomstanoes, it will be found tbtff were of 
a very different character from those which oocor here. In 
Tkomum ▼. Morritt the lunatic was a lad of sixteen, and had 
be«ni removed to an asylum when relief was i^>plied for, (see 
Lord CuMfiffkames omnion, 12 D. 1277.) It was remarked by 
the Lord Justice Clerk that, if the point had been raised, he 
would have had little difficulty in holding that "a lunatic of 
the age in question was not in the position of the children of 
the father," and be also adverted to the oircumstanoe that "as 
part of, and in the family of the father, he could not be tr eate d 
and maintained in the way which safety perhaps required." 

In J/ay v. Pa/ersoa, again, the lunatic was a lad of fifteen, 
and in a lunatic asylum. His fkther, who had formerly made 
from 8s to 10s a week, was in prison at the date of the appli- 
cation for relief. The Court held, though the question was not 
raised, tiiat relief was rightly furnished. The Lord President 
said, the father was imprisoned, the lad himself at fifteen years 
of age was helpless; and there was this further element in his 
case, that although his father was able-bodied, the obligation 
which in the general case attaches to a father to maintain his 
family, does not necessarily attach in the esse of a lunatic in 
the condition of life of this party, because the provisions of the 
Poor Law, and other provisbns connected with the polioe of 
the counti^, mav make it necessary that the lunatio should be 
separated from the fiunily, and in such a case the obligation to 
fiimirii tiiiat sort of maintenance would not attach to a father 
in th^ condition of life in which this family is. 

In both these cases, therefore, it was partly the age of the 
lunatic which was in the view of the Court ; but still more the 
oiroumstance of his separation from the family, and maintenance 
in an asylum, whidi, of course, involved a large money pay- 
ment for board, amounting, perhaps, to very nearly the entire 
weekly wages of the parent. 

In the present esse the circumstances are very different. 
Hie lunatic was a girl scarcely twelve yean old, who did not 
require to be removed to an asylum; but was left with the 
approval of the lunacy board under her father's roof, and in 
her mother's care. She was harmless, and did not require any 
peculisv food, or quantity of medicine, or medical or hired 
attendance, only such watchful care as her motlier could best 
afford. Tliere is no attempt to prove that previous to relief 
being given, she had been insufficiently fed, or clothed, or 
lacked any care or attention her state required, nor that the 
rest of the fiunilv were in want of the necessaiies of life. The 
most that is said is, that Catherine was a great burden to her 
mother, and in place of being some help to her in the house, 
quite preventea her going to out-door labour, at such time 
as tiie care of her other— some of them infimt— children might 
have admitted. But in such a family it is the father who is 
the *' bread winner /* and anything earned by the mother is 
an accidental advantage only, the want of which caxmot relieve 
the father of his oblintion. Whils^ therefore, there are un- 
doubtedly exceptional cases, such as those referred to, it does 
not appear to the Sheriff that tills is one, and that though the 
SCadntyres are probably very poor, and must have a hard 
■tniggle to make both ends meet, that is not more than can be 
■aid of a great proportion of working men with laige fiunilies, 
in whkdi there is very frequently one, who firom illnees, decre- 
pitude, or imbecility, is a heavy burden to the parents. 

If droamstanoes were to change, and this mid had to be 
boarded in an asylum at £20 or £25 a-year, or even if she 
were to grow up to womanhood in the same distressing condi> 
tion, and to be deprived by death or otherwise of her mother's 
care, the case would then assume a very different aspect, and 
might become such an exceptional and extraordinary case as 
those founded on by the pursuer. 

The pursuer pleads that it is not the fiather to whom relief 
was granted, but the child. Hie distinction is not very 
materiid, but looking to the strong views expressed in the 
House of Lords in the case of M*Tear v. Lindtay, [MaeqvLun*9 
Appeal Cbsef, p. 160,) the tender years of the girl, and the 
ciRrumstanoe that dt fado she forms part of the funily, the 
Sheriff ooQsun in tb« tisw <m which the lutorlogutor uudn 



review proceeds, that tmlv it is the fkther who was relieved on 
the aUegsd ground of inability to t«^i«t>^8w |||g f^mulj. 

Ad, HxMBY NiBBK and Wiluax Stboat. 
AU, William Pibiib. 



9tr Novutbbb, 1850. 

SHElilFF COURT, GLASGOW. 

(Mb SEBBirv Bill.) 

LAWffox AHo Sob 9, Johb Dubb. 

General Tuni]iike Act— Burial (Scotland) Act—CUose— Cod- 
struction— Toll— Funeral Procession.— /i» imierprttiMg tkt 
i2d Hdum of the Act 18 and 10 Vict., cap. 68, the Acn'W 
OrowdM (Seodand) Act, wkidi enaett that "no fyneral pro- 
eeuion, or carriage in mttk proeeetign, and no foot pattenger 
Aall, while going to or returning from the pUtee of interment 
on the ocoation of any interment, be UabU in any ioU or 
poiUage*'—Bdd, that aUhwigk one carriage ntay comHtete 
a fwMTol procettion, eueh fnneral proeeetUm doet not com- 
mence nntil the body ie, along with the carriage, on ile way 
to the place of interment; and a carriage, when only on the 
way to the houee at whiA it w to recdfx the body, cannot the* 
be aaid to be proceeding ae a funeral proceetion — carriage 
accordingly liable in tol4. 

This action, concluding for repetition of the sum of 9d, aUeged 
to have been illegally exacted by the tollman at Saudyfbni 
Toll-bar, aa does upon afuneral carriage on xta way to Paitiek 
to take up a dead body for intennent in the Calton Buryiag 
Ground, was in the first instance raised in the Small Debt 
Court; but the dispute between the parties being one of 
principle, and the point at issue dependent upon the inteqxe- 
tation of certain clauses in the General Turnpike and Buial 
(Scotland) Acts, it was of consent^ after a record had been 
made up and closed, remitted to the Sheriff's ordinary oomt 
roU. 

Mr Sheriff Bell, having heard the proouraton for the partial, 
pronounced the foUowing Interiocutor, which brings out all 
the important facts of the case, the Sheriff-Depute (Sir A. Alison) 
oonourring in the judgment: — 

Finds that this action, which was remitted on the motloB 
of parties from the Small Debt to the ordinarv roll, oondodss 
for the sum of ninepence, sud to have been illmlly charged 
by the defender, on 16th September last, at Sandytcrd ToD-bar, 
upon a "funeral caniage, with company, going to Partick, and 
returning from thenoe with corpse to Calton Burying Ground:" 
Finds, that the pursuers' plea is, that said carriage wae exan|it 
from toll, either under the Act 1st and 2d Will. IV., capi 48, 
being the General Turnpike Act for Sootbnd, or under the 
Act 18th and 10th Vict, cap. 68, being the Burial Gionadi 
(Scotbnd) Act: Fmds it mutually admitted that the peison 
who was to be interred died in a house in Partick, sitoated in 
the parish of Govan; that the carriage^ when toU wae diaifcsd 
at Sandyfoid Toll, which is in the pansh of Barony, was going 
out fhim Glasgow to that house; that it was what is called a 
box or funeral coach, having a box aoapended below the 
carriage, in which a coffin can be pLaoed; that the coffin was 
put into said box on tlie coach reaching the said house at 
Partick; that the oarriage was the only one in tfae ftmeral; 
and that it proceeded with the body from Partick to the Odion 
Burying Ground, which waa the plaoe of intecmen^ and wUeh 
is in the parish of Barony: Finds, that by the 87th section of 
the Act 1st and 2d Will. IV., cap. 43, it is enacted thatns 
toil shall be demanded or taken "from any peiaon attundiMs 
funeral of any person who shall die and bo buried witUams 
parish, or ffoinff to or retuining firom such funeral, at any 
toU-bar within the same parish :" Finds, that whilst this daose 
would clearly have exempted the pursuers from payment of 
toll on the occasion in question, had the person to be buried 
been interred within the parish of Govan, in which she ^, 
•nd had Saudyfurd ToU-bar been in th»t |^Mish| bo wotGb 
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of ntrnption oan be maintainad in the drcamtUnoM of this 
eiM^ wlm the perwm wm boned, not in the parish of Govan, 
but in the pariah of Barony, and where the toll-bar at which 
the toll was exacted was also in the parish of Barony: Finds, 
that by the 22d seotbn of the Act 18th and 19th Viet., cap. 
68, it is enacted that ''no funeral procession, or carriage in 
iooh prooeanon, and no foot passenger shall, while going to or 
retamhig from the place of interment on the occasion of any 
iatsnnenl^ be liable in any toll or pontage:" Finds, that under 
this snactment it is only a carriage in a "fiineral procession'' 
that is exemiyt from toll: Finds, that although one carriage 
nay oonslitate a funeral prooanion, such funeral procession 
does not commence until the body is, along with the carriage, 
on its way to the place of interment* and a carriage when only 
on its way to the house at which it is to receive the body 
esimot then be said to be proceeding as a funeral procession : 
Therefore, and independent of the question whether it could 
properly be said that the pursuers* carriage was "gmnff to the 
plaoe of interment" when It passed throng Sandyford Toll-bar 
on its way to Partiok, thajplsce of interment bttng in the 
directly opposite direction: Innds, that the foresud section of 
tiis Bidd statute does not in the present instance give the 
eiemption contended for : Sustains the defences, and assoilsies 
the defender: Finds the pursuers liable in expenses, of which 
sltows an account to be given in, and remits the same to the 
aoditor to tax and report, and decerns. 

Non. — ^For the reasons above set forth, it is not necessary 
to decide in this case the somewhat narrower point adverted 
to at the <dose of the interlocutor. It was certainly held by 
the Court of Session in the case of SpoUUwoode, Decemb^ 
22d, 1855, that where a local Act gave exemption from toll to 
"sny person going to or returning from his^ her, or th«r usual 
pboe of rdlgioos worship," hired horses passing between their 
itaUss and the house oif a person whom they were going to 
tske to church were exempt from toU. But, on the other 
hand, in the ^glish case of Barriwn (6 Term Jteportt, p. 706), 
it was decided that where a Turnpike Act exempted fivm toll 
"cattle going to or returning from pasture," and "horses 
attending cattle returning from pasture," this exemption did 
not extend to a horse ridden by the o^er of the cattle at 
pasture in order to fetch them from pasture. In the present 
instance, however, the liability or non-liability for toU, whidi 
depends on the just construction of the exempting clauses of 
the two Acts above referred to, falls, for the reasons stated, to 
be decided against the pursuers, without going into this oUier 
question, llie Sheriff-Substitute has advis^, as was sug- 
gested at the debate, with the view of avoiding further litiga- 
tion, with the Shenff Depute, who concurs in the above 
judgment. 

AeL J. Maobriof.. A U, J. Maxtox. 



12th NovnfBZR, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb SHIBIFF M0&RI80V.) 

Wx. HoTOHiBOsr 9, Hkatly, Cow an k Co. 

Fcrfeitore of Wages — Soaman*s Wages^Merchant Shipping 
Aet 17 fr 18 Vict, o. \Oi.—CireuiMtaneet in which hefd 
thai a seooum had forfeited hi$ waget. 

Tbts was an action nused under the 17th and 1 8th Victoria, cap. 
104, for the payment of a balance of wages amounting to £41 19s 
6d. The drcomstances of the cA.se were these: — ^The pursuer 
engaged nt Liverpool in February, 1858, as carpenter of the 
" Spea " of Glasgow, at £o a month, for a three years' voyage. He 
entered upon his duties, and everything seems to have gone 
on well vntU the 1st September last, when, on the voyage 
from Jamaica to Gh^gow, a quarrel arose on board between 
the seamen and the captain, Fnuids Bluett Duff. On that 
day, it was stated by the witnesses for the pursuer, that the 
captain waa drunk, chased the men about the deck with a re- 
Tdrtt, threatened to shoot them, and subsequentiy, having 
been pat in irtms by the other offloen and seamen, he ex* 



p re s s ed his regret that he had not slaughtered five or six of 
them. The captain was kept in confinement for thirteen days, 
and part of that time in irons, and by his orders, whilst under 
restraint, to the mate, who took command of the vessel with 
the acquiescence of all hands on board, the vessel was taken 
into Queenstown, in express opposition to the oiunions of the 
sailors, who, as they alleged, wished to go to Glasgow. Im* 
mediately after the obtain was put in irons, the revolver was 
thrown overboard, and the steward threw out all the spiritu- 
ous liquor. Arrived in Queenstown, the mate and others of 
the crew were tried and convicted of assaulting the captain, 
and imprisoned for short periods. By thus going off the 
course, the defenders, who are owners of the vess^ lost coq« 
sideraUy; and, therefore, alleged that they had a right to be 
partiy rrimburaed by the pursuer for that loss, and acoordingly 
offered him £28 16s 7d in discharge of the bahmce of his 
wages due. This sum was refused; and hence this action 
was raised. It was contended, on the part of the puituer, 
that he was not at all to blame in the vessel having gone to 
Queenstown, as he was only acting under the orders of the 
captain in assisting to work her in thero; but this was re< 
butted by the defence, by saying that as the captain was 
under restraint, and not in command of the vessd, the crew 
had only followed the orders of their own appointed oom« 
manders^ and thus were liable fbr the consequences. 
The Sheriff-Substitute, in delivering sentence, said— 

I do not think that it enters into this case at aU, whether 
there was a mutiny or not, or whether any assault had been 
committed on the one ride or the other, by the captain or the 
seamen. The question before me is rejecting this going into 
Queenstown, which was off the vessel's course, lliis was un« 
doubtedly the act of the seamen, through the mate, whom 
they had put in command. The mate had no right to go 
into Queenstown. The captain, supposing the allegations of 
the witnesses agiunst him are true, could not then endanger 
the lives of the crew, for by this time they had him saiely 
shut up. It is impossible for them to plead that the captain 
gave orders to the mate under such circumstances; so that 
when they went into Queenstown, they took the risk upon 
themselves. Therefore, I think, there was an unnecessary 
and wilful divergence from the proper course of the vessel, for 
the captain was quite safe at the time. Now, though it looks 
a very hard case for the seamen, yet we must also look if 
it is not a hard case for the ovmers or charterers to sulfor by 
any dispute between the captain and his seam en . I am glad 
that in giving judgment in this case, I do not need to come 
into coUiuon with the decirion of the Justices of the Peace in 
Ireland. The wages of the seamen have been forfeited hj 
breaking their contract, in taking the vessel off its course, and, 
oonsequentiy, the charterers might have refused to pay them 
any of their wages. As they had oflbred the pursuer £28 16a 
7d, I decern for that sum. 

The Sheriff-Substitute subsequentiy issued the following 
Interiocutor: — 

Having resumed consideration of this petition, and having 
examinod upon oath the following witnesses for the pursuer, 
namely, the pursuer, Emanuel Krombohl, John Poterson, and 
Peter CLark; and Francis Bluett Puff, captain of the ship 
" Spos," for the defenders, and having heard parties* procura- 
tors thereon. Finds that the petitioner has failed to establish 
hifl clMm; but in respect that the defenders are willing to pay 
him the sum of £28 ICs 7d sterling, being the balauce of 
wages stated in the account of wages delivered to the peti- 
tioner on his discharge, and producMi to the Sheriff-Substitute, 
decerns against the defenders for the said sum; but in the 
whole drcimistanoes finds no expenses due by cither party, 
and decerns. 



Ad. R. SiSCLAIB. 



Alt, T. G. Wriobt. 
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16n NoTuniy 1859. 
SHERIFF COURT, GLASGOW. 

(Ma Sbbeift Smith.) 

Latta v. Smttb. 

X^^g^HooM Kaeper^Roii— BoMd— •RttantUn— LUn— 
FioctM— Cflnrignatinn —MM, (1), Thai A§ rigki tf Um 
^f a lodging-houm k^qter, omt tiit ^teU of a lodgtr, for a 
daim fur rtiU, dom wtH extend to or cover tk$ expeim of 
enfoTohtg ihtU Oaim; (2), Tkat the lodger u eniiiUd to de- 
Uoerjf OK cotmgnoHom of Ao mmotmi daiwted, 

fiiMitiofi— 2>ocf a rif^ if Um onif for ftoori « weU « 

Iv thif OMe the pamior had loomi m a lodgor in the d«foi- 
d6r*t hooM; on kAving them a dii^mte mom m to the nmoiint 
dno to the dafender. Hie pnnuer refiaed to pny the whole 
Mm deoMHided, And the defender oh^med a Hen over all his 
•Sboli in hii roome until the AiU ram wm paid. The ponner 
therenpon oontigned the whole tarn in Court to Awnit the de- 
Ibnder*! olAimi, and p r aem t ed a petition agninet the defender 
jprnying that ihe might l>e ordained to give deUrery to the 
puiAow of All hii eflbcti. 

In defenoe it waa ploAded thAt oonaignAtloii waa not eaffident, 
and thftt defender^i lien entitled her to hold the artidea ontil 
her elaim waa aotnally paid. 

The Sheriif-Sabetltute, hATing heArd pAitiaa* proeuratany 
pnmoonoed the feOowing jndgmant:*- 

Tn laWf Findi that the defender hea only a right of reten- 
tion of the piirsoar'a elfeota in leoniity for the amoont of the 
debt doe by him for board and lodging, bat not in aeeority 
Ibr the ezpensei of mnking good her oiMm: Findi, therofofe^ 
thAt the parsneri having oonSgned the whole anm dAimed by 
the defender in the hAnds of the Clerk of Coort, to abide the 
iaane of the aotion raiaed by the defender Maioat the poraoer, 
the ktter ia entitled to deUyery of hia e&cta; therefore do- 
eema againet the defender, a^ prayed for in the petition: Finda 
the defender liable in expenaea, allows an aooonnt thereof to 
be giyen in, and remits the same to the Auditor to tAX And re- 
DorL 

Hie defender Appealed, but the Sheriff-Depute adhered to 
the SheriffiSubstitute'a judgment, for the reaaons stated in the 
following note: — 

KoTl. — Thia oaae, which waa very ably debated on both 
aidea, involves, if thera were no specialty in the ease, the 
general question whether the right of lien of a lodging-house 
keeper extends to the oost of board or provirions fumidied by 
her, and whether, if it do, it oovers the cost of enfening the 
daim as well as the amount of the olaim itself. But there ap- 
pears to the Sheriff to be a spedidty which renders it not 
neoesaafy to deddo theae questioM, which cannot be said as 
yet to have received an authoritative judgment from the 
Supreme Court. The present petition was presented to get up 
the pursuer's effects ten days before any judicial apidicatton 
was presented to the Court to enforce the daim, when no ex- 
penses at all had been incurred by the defender, and when the 
whole amount of her demand of every kind had been consigned. 
In such a case, even in the case of the beat-eati^ahed hypotbeoa 
or Uena, aa thoae of a landlord or law aoent^ there oould 
be no right to demand retention till poaaibb proapoctive ox- 
penaea not yet incurred were proviaed for by caution. If 
aequestration has been used, or proceedings begun, the cau- 
tion must include them ; but till that is done, it is enough if 
it i« found for the full amount of the landlord'a or writer*s 
daim. 



Aet. W. B. Faclds. 



Alt, Galbraitr ft Maclat. 



lara NommB. 1809. 
8HBRIFF COURT, HAMILT09. 

(Mb SBBRItff YUTCH.) 

Jonr Bahiji v. Josv Dtos. 



JariadMoa—Pter Pataa Aaaaiamanfc.— JMd^ tftaf la « 
Mffeii fvrp&gmetd of peer rtUee, Ae pemero ^ tUSMt 
Art pwrdff mimieterM; thai he U •ot entitled to tafaiit 
^idketkerAe aawwaiiaf if l^gattp exigOle, ltd wurtip leke^ 
U heu heem dwfy impoeed, ^iwalfea, Ave Ae 
efSenh f«AUt/N* jMor rofet t» retpett of the 
amd lodh-n^ wtder ikdr ekargef 

TmiM was an aotion originally iaatitntad In the Sbatiff SmA 
Debt Coort at Hamiltim, by the ooMeotor of poor imteaferte 
pariah of Old Monklaad, againat the defender, deik to^ uA 
aa rapreaaiitlug the Cwnmiaaionera of Supply for the eeaaty 
of Lanark— OMMlodfay for pAymant of aararal annll HaaM^ 
amounting^ tn amndo, to £S 5a lOd *of poor »taa^ for tha 
rapport of the poor of aaid pariah, for the year Dram mH^ 
Sunday, 1808, to WhitaondAy, 1859, a* the rata oC 4 par oaat. 
on rental of dlArant praniaaa In that dialrio^ oooopisd aa 
county pdSoa lodc-np houasa^ and paitfy aa dwnlliiKg^ioaaH 
for the oonataUaa.** The notion being one of inqMrtanea^ vm 
remitted by the Sheriff to the ordinnry roD, and A raooid aada 
np in the usual form. 

Hie defendara admitted that, aa Commlaainnaia of Soifly, 
th^ were tananta and ooropiara of the aiib|ecfeB aaaiaiadt 
wUdi were lock-npa and poBoaatationa; and that thaj e» 
enpiad theae in their pnbBo oapadty, in azaeolian of the Ad 
SOftilVkt, a 72, antitnled <*AnaettoraBdaraMnaflb^ 
inal the police in ooontiaa and burgha in Sootlnnd." Ihej 
maintained, in point of law, that aa thay oe unp ia d iSbe 
pramiaaa in queation aa a puUio trust for the banafit of 
the community, and derived no patrimoniAl Advnnti^ ftem 
the oorapaney, thay were not ooenpanta in the meaniii 
Poor Law Act ; but were in the aame podtloai aa 
aioneis holding public highways^ jaila, or other bnildii^ de- 
dicated to public nae. {Andermm t. tuiom OaauU Ompetig, 
7th Mardi, 1839; Adfeoeato-OeHeral v. CUUetor of PoorMtta 
of Pmetey, 19th January, 1832; AnWs Digeet of the feet 
law, ppu lOG-8; leitk Dod: OommiitUmen, 6th Fehnwy, 
1855.) 

Iho purraer answered — 

(1) That the powera of the Sheriff were merdy ministariil, 
and that if it were found that the aaaeaament had been ddy 
impoaed, decree muat be granted. He referred to the 49lh 
Section of the Act, which providee "Hiat nothiag henia 
contained ahall preclude any person who oonddera liimirif 
aggrieved by auch aaaeaament from hia remedy by law, in Iha 
like form and on the aame groimds as, at the date of Uie 
ing of this Act, was competent to any party who 
himself sggrievod by aaaeaament imposed under the statutea 
then in force for the relief of the poor, but to the extent and 
effect only of exempting himself from jiayment of any av- 
diAige whidi may liave been made upon him." 

(2) Tliat even aaauming that the defenders^ ae Commia- 
sioners, were not legally naaoaaable— the parochial boani lav- 
ing, in the exercise of ita atatutory powetv, imposed an aaseaa- 
mont — the only remedy competent to the defenders waa a 
dedarator or reduction before tlie Supreme Court. The par 
raer quoted the following authorities : — Patoo, 20th Kovem- 
ber, 1772; Jliekwumd, 29th November, 1821; (kddfr, 8lh 
Juno, 1833; Poilodk, 12th November, 1883. 

nie defendera replied — 

The parodiial board baa no authority by any law or alatata 
to reqohw the Court to aanotloQ prooaadb^ iHdoh aie fdm 



SHERIFF COtTRT REPORm 



td 



m 



vlrei of tlie board, or to onferae an ■■annnont, on penou or 
•iib|ooCs not logallj MMsablo; and especially Uiat tiie Sheriff 
eoaU not be called upon in any capacity, jadicial or minis- 
taiial, to enibroa raooTory of the aaMHment sned for, which, 
cr fmeU of the ■rnnmone, is levied on penons, and npon an 
ooonpaiioj not ■■wMiblo by law. 

The Sheriff-Sobititnte hating heard partiet, raetained the 
daini, and decerned againit the defendeit. The following \» 
hla Intarlootttor: — 

Tha Sbflriff-Subetitate having heard |Murtiei* proeuraton on 
Iba oloeed record, Finds that this action ooncladeo for pay- 
&MOt of poor rates, on the ground that the defenders have been 
Mgnlavly assessed for such rates in terms of kw: Finds it not 
denied that the defenders. Commissioners of Supply for the 
County of Lanark, haTe been so sssasned ; but Finds it stated 
In defenoe that they, as holdinff property only for the poblio 
beoeAt, have no private or patrimonial interest in the sumeoii 
held by them, and on which the rates in ooestlon have been 
aasassed: Finds that there is no change in tne law with regard 
to the datiee of this Court in such questions, and that such 
duty is purely ministerial-^that the only competent inqniiy is 
whrnher the assessment has been laidon in the regular way, and 
ttai the only remedy, if the defenders l>e not legally liable in 
asnssment, is by suspension, or other competent form of 
bringing the quesnon before the Court of Session: Therefore 
repeb the defences, and deoems against the defondeis as 
fibelled, with ezpensee, of which aOows an account to be given 
fa* and lemits the same, whan lodged, to the auditor to tax 
nd report. 

On appeal, the Sheriff (Alison) adhered, adding the folbw 
Sag note to his Interlocutor: — 

Hon. — ^Although the sum actually involved in this case is 
■bbI^ it is one of great importance in a general point of view, 
aa fa&volving the question — ^whether buildings or houses oocu- 
piad by the county poUoe are llaUe to asseesment for poor's rates. 
If It waa competent for this Court to entertain or determine 
tiia qoea t ion, it would be necessary to enter into and eramine 
the osaos reforred to and founded on by the learned gentle* 
nso who deba t ed the ease so ably on both sidee; butit^ipears 
to the Sheriff to be suiBfciently clear, £rom the tenor of a long 
aeriaa c^decisicos in the Court of Session, that the judgment 
of the parochial board, in laying on the assessment, is the judg- 
BflBi of a competent board to decide the matter as to the 
asseesment, and that its decision is omn to the review only 
of the Conrt of Session in the shape or a declarator or other- 
wiee. Biibrent opinions may be entertained on the question, 
whether, if it were still an open point, it would be expedient^ 
in a matter involving such small assessment* to hold no re- 
view was competent except by the Supreme Court ; but no- 
thing is more certain than that that is the decided law, and 
that the Sheriff's duty in interponing his authority to the 
asBSBsments laid on by the parodhud board is miniaterial 
tmfy, jost as it is tchen called on to intorpone his decree to a 
dsone aibitnl, pronounced by arbiters, in a submission, or to 
grant wanani for recovery of the sum assessed by the officers 
of the revenue either for income or moeeiied taxes, whid^ is 
evsry day done without his having any power to interfere with, 
or alter the amount of these assoMmonts. 



Acf. Wu. Gxbbh. 
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24th Kotxvbeb, 1850. 

SHERIFF COURT, GLASGOW. 

(Hb Shibipf Btbathcbx.) 

M Vallum v. Twekdls. 

Docrso —Process Krror in Procedure'— BiU-^PreBcripiion-—* 
Proof— Oath— Small Debt Act— Suspension and Libera- 
1ioa.~il deerte oftratned t» tk$ SmaR JkU Chwrt ^pom a 
pr taaribed hill tn wkiek the oath of (he aeeeptor wu tuper- 
mdtd kg Aol of Am drawer, held tn^pf. Ciremiulaneee held 
9oi s i f ^'s M l to elide the flea qfjpreaer^ptiaa, and empendoa 
q^ile deam md u t c w Hw iktrem gremied aeoordniglp. 



Tbm petitioner and suspender, M'Callnm, having been, on 16th 
August^ 1850, incsroerated in the prison of Glasgow in vir- 
tue of a decree for the sum of £12 and expenses, obtained in 
the Small Debt Court at Glasgow, bearing date the 7th of 
July, 1850, at the instanne of the respondent^ presented this 
I4f»{dioation for suspen^on, and averred — 

(1.) The summons at the respondent's instance, on whieh 
the said decree proceeds, is libelled in these words, via., 
"That John M'Callum, milk dealer, Laurieston, Ghugow, 
defender, is owing to the complainer the sum of twelve pounds 
sterling, per bill restricted,'* being a very vague and uncer- 
tain specification of the daim, as neither the original sum in 
the bill alle0sd, nor its date, nor the period when it foil due^ 
ii given; nor does it appear whether it was a bill granted or 
accepted by the petitioner, or one dravm and indorsed by him; 
and tide defective libelling was besides adopted in conteven- 
tion of the express requirement of the Small Debt Aot thai 
in the MtMsiONs there shall be ineerted "the origin of debt or 
ground of action, aud wJieneter pottibl4f the date of the eaiiss 
(/ adion, or last date in the account" So that the said sum- 
mons was totally inept o» being disoonform to the Statute^ and 
the decree thereon void and ineflectual. 

(2.) The decree in question, dated 7th July, 1850, passed 
upon this summons in absence, but was sisted, and at the 
hearing upon the sist on 8^ August^ 1850, a "bill was pro- 
dooed in support of the summons, bearing the petitioner's 
signature, and which he admitted to be his signature as a^ 
oeptor; but it was a bill which had ondeigone preeoription, 
and the petitioner denied the debt^ and Uie original oonstitU' 
tion of the debt, as well as its subsistence, could only be 
proved by the petitioner's writ or oath. But the 6heriff43ub> 
stitute, who heard the case, was pleased, without any good or 
sufficient reason for doing so, to interpret the statement made 
by the petitioner at th^ bar into an agreement^ to refer the 
case rather to the respondent, Tweedle's, oath, and his lord- 
ship ordered Tweedle to appear and depone as to the value 
given for the bill Tweedle accordingly appeared on 15th 
August, 1850, when the petitioner, through his agents o\h 
jected to the taking of Tweedle's oath, both in respect that 
the case was not referred to his oath, and also most pointedly 
on the ground of the nullity of the summons, from its dlmon- 
formity to the retjuiremeDts of the Statute, as above stated. 
But the Sheriff-Substitute persisted in taking Tweedle's depo- 
sition in the abeenoe of the petitioner and his agents who de- 
clined to have anything to do with it» and thereupon the decree 
in question, whidi was a sisted decree in absence^ was con- 
firmed by a dismissal of the siflt, and the petitioner's impri- 
sonment has been the consequence. 

The suspender therefore craved that, in virtue of the Act 10 
and 17 Vict, cap. 80, sec. 26, for the reasons set forth, and 
others to be proponed at discusriog the application, the said 
decree should be recalled and the said summons dUmissed as 
inept, or that the petitioner should be assoilzied from the action, 
and the ssid decree and charge suspended eimplieiter, and war- 
rant granted for the petitioner's liberation from prison. 

The defender pleaded in defence — 

(1.) The summons, account^ and decree were in conformity 
with the Act of Pariiament. The bill founded upon was 
produced and identified by the parties, and thereby the re- 
quirements of the Small Debt Act were complied with. 

(2.) The reepondent, who was a farmer, at one time sold 
his milk o the petitioner; when they came to settie up 
accounts, the bill in question, which is for £1 4, was taken for the 
balance due the respondent; but not bring paid, he summoned 
the petitioner before the Small Debt Court for payment of the 
amount, which he restricted to ^€1 2. 

(3.) No appearance was made for the petitioner when the 
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■nmmmn eaUad« and daerae panod in abMUM. It was openod 
vp bj dak Tha defender then appeared, when the bill wm 
ptoduoed, and he admitted hie ligiiAtars, that Talae had been 
given for it, and that it had not been paid, but made some 
cxplanalion to Mr Sheriff Stratbem, the praciding Judge, aa 
to full value not being given, or he being entitled to aome 
diaoount firom the mUk. The pursuer (respondent) did not 
attend peraonall j, and the Sheriff made the following marking 
on the bade of the daim: "P. to appear and depone as to 
value for bilL** The pursuer thereafter i^peared, and the 
defender also appeared with an agent, who for the first time 
made aome objeotiona to the form of the daim, wluoh the 
Sheriff repelled aa too late aad incompetent. The porauar 
deponed, and the abt waa diamissed and the decree confirmed. 

(4.) The petitioner having jadicialljr admitted having aigned 
the bill, and having received value and admitted that the 
amount waa not paid, waived any ob jeotion to the bill, and the 
dedabn finding him liable aa libelled was correct. It was in- 
competent now to raise any plea not raiaed in the Small Debt 
Court. 

Partloa b^ng at variance as to what took place in the Small 
Debt Court, Mr Sheriff Bell, beforo whom the raonrd was 
made up, made avizandum of the cause to the Sheriff (Sir A. 
AUson), who pronounced the followinj; Interlocutor, romittlog 
the proceaa to Mr Sheriff Strathem's roll :-* 

Having considered this process, with which aviiandum has 
been made to the Sheriff by the Sheriff-Substitute, and heard 
parties thereon, in respect the decree sought to be suspended 
was (wonounoed by Mr >Sheriff Strathem in the Small Debt 
Court, and the parties are at variance as to wliat there 
took place, and the grounds upon which the decree was pro> 
nounoed: Remits the process to Mr Sheriff Strathem, with power 
to him to dispose of the same, and to state tlie grounds on 
which the decree was pronounced by him in the Suudl Debt 
Court as fiir as he can, and in the meantime, on the petitioner's 
agent, or any responsible party, granting a letter to the re- 
spondent or his agent, binding himself to produce the petitioner 
when called upon at any diet after this ]»rocess shall have been 
dedded, in the event of the suspension being refused, to abide 
the dUigenoe upon the decree: Grants warrant for Uic interim 
Ubetation of the petitioner from prison. 

Mr Sheriff Strathem, having thereafter heard parties on the 
dosed record, pronounced the following Interlocutor: — 

Having heard partiee' iiroeuratora on the reasons of suspen* 
don in dofence, and on th«ir respective pleas in law, and made 
avizandum with the proccediugn and productions, Finds, in 
point of fact, that the co|ues of the proccediugn sought to be 
suspended and which are produced, are attested by the Clerk of 
Court to be true copies, and at the debate their accuracy was 
not disputed: Finds, that the reasons of sospeiision urged are, 
(I), That the grounds of the original Small l)(;bt action were, 
as stated in the summons, vagiie and uncertain, and discon- 
form to the provisions of the Small Debt Act; and, (2), That 
the bill founded on as the cause of action was prescribed — that 
at the hearing in the Small Debt Court, the suspender denied 
the debt, and that a reference to his oath was tlie only com- 
petent method of proving dther the constitution or substance 
of the debt ; but that the Sheriff-Subetitute who heard the 
case, without good or sufficient reason, interpreted the sus- 
pender's dofence into a reference to his opponent's oath — ap- 
pointed the respondent to apjiearand dojionc, and subsequently, 
m tiic face of the suspender s objections, proceeded to take the 
oath, and thereupon to ]>ronounoe decree: Findn, with respect 
to the first of these reasons, that the cause of action is thus 
stated in the summons: "That John M'Callom, milk -dealer, 
Jjauricston, Glasgow, defender (suspender,) is owing the corn- 
plainer the sum of twelve pounds steriing, per bill restricted :** 
Finds, that as so stated, the ground of action is aet forth as a 
restricted bill, which disUnguishos it from an account, state- 
ment of damages, or penalty, and thus fulfils the provisions of 
the statute: Finds that the 3rd Section of the Small Debt 
Act requires that a aummona or complaint brought under ita 
provisions, shall be agreeably to the form in schedule A 
Annexed to the Act, and inter alia diaU state "shortly the 



origin of debt or ground of action ;* and in serving n eapf d 
the aummona, the atatute eigoina that where theire ia an a^ 
count founded en, a copy thneof shall be at the same tima 
served on the defender, and the execution of dtation wbea 
returned by the offioar, "ahall be good and effsctual to aU in- 
tenta aad pnrpcaaa: " Finda that the Ibnn in aehednle A &d^ 
pended to the atatnte oontaina diractiona in conformity witt 
the providona of the atatute: Finds, that in practice and in 
consonance with the nrovidons of said section of the Act, the 
blank in the printed aummona deaoriptive of the gronnd of 
debt, is filled in shortly with the sum condnded for, adding 
the character of the daim as "par acoount,** "par atatesMut 
of damagea," or whatever elae the canae of adtton may ba; 
and with the dtation a detailed copy of the account or atata* 
ment bdng aerved on the defender, and being ao recorded la 
the ofllcera execution, the proviaiona of the Act are held to 
have been property and eflbotually complied with: Finds it 
instructed by the officer's execution, that in the p r sasnt fai- 
atanoe, the auapender, beaidea being aerved with a cony of Ihs 
aummona itaeli; waa alao aerved "with a copy of Me JEKff" 
which contained all the particulais, the suspender maintaini 
he was entitled to recdve: Therefore repda the first reaaon of 
auspenmon, and with reapect to the aecond re aao n of snapsB* 
aion for the cauaaa atated in the annexed note, repels that 
reaaon alao: Finds the diligenoe sought to be auspaodad 
orderty prooeeded, and assduios the respondent: Finds the 
suspender liaMe in expenses, allows an aocount thereof to bs 
lodged, and remits the same to the auditor to tax, and report, 
and decerns. 

Note.— The reasons lior repelling the first gronnd of sua* 
pensbn are stated in the Interlocutor, and need not b« ad- 
verted to at modi greater length. It seema, howeverp that 
the auapender, suppressing the feet that a copy of the Bill had 
been served on bun, has left the impression thnt he had been 
catted into Court to answer the daim, the particulara of which 
were not communicated to him; he aeems also to oontend that 
all these particulars ought to have been stated i» gremio of tba 
summons itself. But this last view of the proviaiotts of tba 
Act reata on a hypefcritacal and unaound constraetiosi of ita 
terma. The SheriffSobatitute ia of opinion that no more ia 
required in that part of the aummona than the amount aad 
the nature of the daim. A abort mention of the ground of 
action, to distinguish the actual firom any other ground; just 
as in the 17th section of the Act, where, in the Roll oTOmm^ 
the Sheriff Cleric is required to engross the nature and amomt 
of the daim; and he fulfils that duty by entering in the ap- 
propriate eolumn whether it ia an account for goods, or a 
daim based on a detailed statement. But it is dear that any 
stidi short note of the ground of action is not meant to be 
enough, and a defender is entitled to more informntioii. 8o 
the statutory injunction to serve a oupy of the acoonni plainly 
implies that in cases of detail the ground of action, whioa most 
onl V be ahortly atated in the summons, may be aerved a]oa| 
^tn the summons, llie account or copy of the gronnd ol 
action — ^whidi is always noticed in the dtation as served with 
it, and in the officer's elocution as having been so served— 
oompletdy connects itself with the summons, and ia uaosJIf 
hdd aa incorporated in it; quite aa in an ordinary aoliaii^ 
where general reference is made to the ground of aclioa is 
the bofiy of the writ, and tiie account or stntcment appaoded 
w hdd port of the writ aa mudi aa if engroaaed in it. 

Concerning tlie aecond reason of suspension, the Sherifr 
Substitute Ims found the doty of disposing of it diataatefol, 
and he thinks in some respects unconstitutional. In iVrj^ng 
tiiis suspension he feds that he is placed in tlie podtioBcf 
bdng asked to support a dedsion of his own, of wluch com- 
plaint is made and review sought The merits d Uiis s e co nd 
reason of suspenKion, it is true, can only be determined bj first 
ascertaining what occurred in the Small Debt Court nt the 
discussion of the original case, and tkat the Hhariff-Sufaetitnte 
should know better thsn a stranger Judge; but again the csr* 
cumstance of the want of a Court Record preeenta the appar- 
ent anomaly of making the Sheriff-Substitute dedde tha aoe* 
pennon from his own knowledge of the facta. It ia well, how- 
ever, that what occurred in the Small Debt Court is toleraUy 
fresh in his memory, and he will state what pasaed befeiw Um 
and led to the decree bdng ^ven; and it ia alao well that tha 
Sheriff-Sttbatitute'a judgment in thia caae, wUdk ia baaed ca 
what happened in the Small Debt Court, can now be reviewed. 

The productiona show that deorae in abaaace was {cih 
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BooDoad on 7t]i Jaljr last, and ibe suipender wm charged to 
implement the decree on the 13th of ti^t month. He on the 
23d Julj obtained a sist of the decree, which was heard before 
the Sheriff-Substitate on 1st August Idlowiug. The pursuer 
(pceeent respondent), who resides near Lanark, was repre* 
sented bv a friend, apparently a farm servant; the suspender 
appeared personallj, and alone. The bill wss handed to the 
Nieriif-Snbetitute, who looked at it, and asked the suspender if 
he owed the amount, and he denied it. He was then asked 
if he had signed the bill, and admitted that he had. He was 
asked if he had paid the contents, and answered in the nega* 
tire. He was fairther asked why he was not owing the debt, 
seeing he had signed the bill, and had not pud the amount? 
He answered that at the time he signed the bill, he did not 
think he was owing the pursuer the sum contained in it, but 
he added the pursuer had been supplying him with milk, 
though not to that amount. The suspender having judicially 
acknowledged that he had dealingu with the pursuer, that he 
bad signed the bill, and had not pud the contents, the Sheriff' 
Sabetitote held that these admissions elided prescription, and 
that where judicial admissions wore made haying that effect, 
the administration of the oath to the suspender to elicit the 
ssme admisBionH, was not only an unnecessary but an incor- 
rect oonrse. (See BUchie v. LUile, 15th January, 1830, 14 
Shaw, 216.) Consequently, although the debt was prescribed, 
the proof of the constitution and subustence of the debt was 
not left to the snspender^s oath. On the contrary, what the 
saepcnder did admits in the Kheriff-Snbstitute's apprehension, 
threw the onus upon him of proving in the usual manner want 
of value for the bill; and it was explained to the suspender that 
if he chose, he might have the pursuer's oath on this point. 
Tlie suspender assented, and an interlocutor was pronounced, 
app<nnting the pursuer to appear on the succeeding Court 
day, and depone. On 15th August last, when the case was 
BCKt called, the pursuer appeared personally, unattended by 
any agent, and the suspender also appeared, but he was then 
attended by his present' procurator. The suspender's agent 
stated the plea of prescription, and was proceeding to urge 
prdimmarjf and other and fSuther defences; the Sheriff-Sub- 
stifcote would not su£(er the state of the facts, as judicially ad- 
nutted at the first hearing, to be altered, but desired the agent, 
if indined, to ezamino the pursuer nndor the reference. This 
he dedined to do. Tho Sheriff-Substitttte then proceeded to 
pot the pursuer on oath, and when this step was being taken, 
the agent, who had become excited, not only withdrew from 
the bar, but carried the suspender away with him. The pur- 
suer then deponed that he had supplied the suspender with 
milk, which ihe latter had sold in his business of a milk-dealer, 
and that the sum contained in the bill was doe when that 
docoment was signed, and had never been paid. Tlie Sheriff- 
Sobstitote thereupon dismissed the suspender's sist, and ad- 
hered to the original decree. 

The auspender appealed, when Sir A. Alison pronounoekl 
the following Interiocutor, sustaining the second reason of 
suapension, and recalling the decree timplieiter: — 

Having heard parties' procurators under the suspender's ap- 
peal ypon the Interlocutor appealed against, and whole pro- 
eesa, Finds that the first ground of suspension of the diligence 
on tike Small Debt decree ii, that the proceedings are funda- 
meotally null, in respect the enactments of the Sheriff's Small 
Debt Act have not been observed, seeing the action was raised 
for payment of a bill, and the date of the bill was not g^ven in 
the body of the summons; and that the second ground is, that 
the caae was decided erroneously and contrary to law, by the 
Sheiiff-Sobetitnte in the Small Debt Court: Finds it unneces- 
sary to adjudicate on the first ground of suspension, seeing 
thai on the second there is a dear ground for dedding the case 
and suepending the decree complained of, on the merits, upon 
the lace of the proceedings and the statement by the Sheriff- 
Bnbetatnte as to what took place when the case was heard and 
decided by him in the Small Debt Court: Fmds it proved that 
the actkm in the Small Debt Court was brought upon a bill 
wh&di, »i the date of the summons, was admittedly prescribed, 
and thai the defender, (the present suspender,) when the case 
wae called, upon being asked by the Sheriff if ho owed the 
debi> stated that he dul not; tha^ thereafter, upon being asked 
if he had signed the bOl, admowledged that ne had, and on 
bdng aakad if he had paid the contents, stated that he had 
9ot| Mid mid that h« diet not owe tho debt, at least §o much 



as the amonnt in the bill: Finds that upon this, the case was 
continued till next Court day, for the oath not of the de- 
fender, the acceptor, but of the piursuer, the holder of the bill, 
and the pursuer having acconlingly appeared, as well as 
the defender along wi^ his agent, who pleaded prescrip- 
tion of the bill, and the pursuer having been examined 
on oath, and having deponed to the verity of the debt, decree 
was pronounced against the defender for the sum suod for, 
with expenses: Finds, in point of law, that there was here 
an error of procedure, and that the oath was taken from 
the wrong party, seeing that as the action was admlttedlv 
one for pavment of a sum in a bill which was prescribed, 
and the deMuder at the outset denied being owing the dobt, 
the resting owing, as well as the constitution of it, could only 
be proved by the writ or oath of the defender, the acceptor of 
the bill, and it was incompetent to subject tiie defender to a 
judicial examination, and then to eke out the case by the pur- 
suer's own oath, no sudi reference having been made to his 
oath by the defender : Therefore altera the Interlocutor ap- 
pealed against, sustains the second reason of suspension, re- 
caUs the decreo complained of, and suspends ezeootion of the 
same, simplicitcr, as prayed for: Finds the suspender entitled 
to expenses, of whioi appoints an account to be given in, 
and remits the same to the auditor to tax and report^ and 
deoerus. 



Ad. J. Ikqlib. 



AH, J. Gesbis, 
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SHERIFF COURT, GLASGOW. 

(Mr SHEBivr Smith.) 



Moffat c. Lawcock k Co. 

Reparation — Damages — Master and Servant — Liability for 
act of Servant. — The tervant of a ttordxcper, for the con- 
veHienoe of Garten etoring ffoode, borrowed, at their euggeition, 
a imall ladder or ttepe from a naghbour totueinthe ttorage. 
The etept having given way and injured one of the eartire 
— ITcld, that the owner of the etore wae liable in reparation, 

John Moffat, carter, residing in Andenton, Glasgow, sued 
James Lawcdck and Company, grain merchants or produce 
merchants in Glasgow, for the sum of one hundred pounds 
sterling, in name of sdatium and damages for bodily injuries 
sustained by the pursuer at the defenders' store in St Enoch 
Wynd, Glasgow, on or about the twenty-seventh day of Dec., 
eighteen hundred and fifty-dght, under the circumstances 
following: — ^The pursuer, who was then in the em|doyment of 
James Guthrie, oontraotor, Hope Sti^eet, Glasgow, having 
been employed or eugi^;ed on or about said twenty-seventh 
December last, in carting and delivering flour to the defenders 
at thdr said store in St Enoch Wynd aforesaid, where it was 
piled up bag upon bag, rendering it necessary to use a ladder 
to depout the succesdve bags one upon or over the other, 
whidi said ladder was provided by the defenders for said 
purpose, and was in a rotten or iusuflident state and was 
otherwise inadequate and insuffident for the purpose, and that 
within the knowledge of the defenders or their servants, or 
others for whom they are responsible; and in consequence 
thereof the said ladder broke or gave way whilst the pursuer 
was depodtiug or storing one of the sacks of flour which he 
watf engaged in delivering to the defenders, whereby he was 
violently thrown to or fell on the ground, and buried, thrust 
under, or crushed liy the said sack of flour, his shoulder-Uado 
and one of his arms dislocated or broken, and his person 
otherwise ii^ured in such a way as permanently to affect his 
health and capadty for work. 

The defence stated was — 

An averment that the defenders kept in their store, in Saint 
Enodi*! WynU| a plauk which woe invariably ne^ for tho 
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purpow for which the pmraar used the kdder, and add plaiik 
WM prcnrided on the oocenaB rafemd to; but the pnnoer or 
hie fellow-worioiMn, for thdr own canTanSenoey uid of their 
own aooordi bonowed add bdder from « neigfabotir and used 
it M mentioned in the munmoni. Fftrther, the aooident and 
injoxy reforred to (which wm only « alight injury) wm ooo»- 
lioned by the pureaeii'i own negligence and fkull QiioacI 
mltra, the etetemanti in the sammone were denied. 

The reoord having been doaed, and proofa allowed and led, 
the SheriffSnbatitate, after hearing partiea, pronounced the 
following Intarioontor: — 

Having reaomed oonaideration of thia pi o e eaa with the poof 
addooed, and having heard partiea* procnratora thereon, Fmda, 
that on 27th December, 1858, the puraner waa in the employ- 
ment c^ Jamea Qnthrie, contractor in GhMgow, and was on 
that day engaged in delivering Ikm in bags, weighing ^ cwt. 
each, from the Edinburgh and Glasgow Railway, at the de- 
fenders' stores in St Enoch'tf Wynd, Glasgow: Finds, that 
when the carta containing the floor were brought to the de- 
fondeis* store, the baga were carried from the carte and placed 
in the atore in tiera, one above the other to the hei|^t of 
baga, by the oartera who brought them: Hat when they were 
80 depoaiting the hifffaer tiera of baga, they used ateps which 
had been bonowed for the pnrpoae by the partiea in charge of 
the defenders' atore: Unda, that when the pnrsuer was cany- 
log one of these bags ap the steps to place it in an upper tier, 
the steps gave way and the pnrsuer fell, the bag whidi he was 
carrying, ailing at the same time on the top of him: Unds, 
that in consequence of this fdl, the purauer'a ahouldar waa dia- 
located, and one of hia fingera injond; but the ixgury to hia 
ahoolder appeara to have been made worae by an unakilfol ai- 
tempt made by the defondera* atoreman, Nathaniel Scott, to 
put tile arm into joint, done with the purauer'a conaent, and 
probably alao by the purauer*a own indiscretion in drinking to 
exoasa the aame day with the aaid Nathaniel Scott: Finda 
that, after the accident, the pursuer was kept off work for 
about 16 weeka ; but that he haa not auatained any permanent 
iEJuiy, and it is probablo that the period of the cure was pro- 
longed by the unskilful treatment and indiscretion above re- 
fiarnd to: Finds that the pursuer has not proved that the 
steps whidh broke under him were deficient or unfit for the use 
to which they were pot, or that the accident to the pursuer 
happened by tiie neglect or neg^gence of the defondera^ or any 
for whom they are responsible: Finds in law, that in the or- 
cumstanoes above enumerated, the defenders are not lii^Ie in 
damages to the pursuer: Tlierefore sustMns the defences, 
aseoilsies the defenders: Finds the pursuer liable in enenses, 
of which allows an account to be given in, and when lodged, 
remita the same to the auditor to tax and report. 

Hie purauer appealed and pleaded — 

Upon the findings in foot of the Sheriff-Substitute, the In- 
terlocutor must be reveraed. 

Hie pursuer received his iiguries from the foilure ol the 
steps or ladder borrowed by the defenders' aervant, and it waa 
not aulBcient to deatroy the defendera' liability thoi the pur- 
auer had aoquieaoed in their uae. Hiat the atepa were insuffi- 
cient, ia evidenced by their giving way. 

Answered for the defenders — 

This accident, which admittedly occurred in the manner 
stated by the pursuer, did not attach liability to the defendera^ 
because — 

(1 .) The ateps which gave way were not the property of the 
defenders, nor did they' acquiesce in their use. They had pro- 
vided everything neoeaaary for atoring goods without the use 
of atepa. The borrowing of the atepa waa a joint act of the 
pursuer and his feUow-aervante, and aoquieacence in their uae 
by the atoreman of the defendera^ who waa employed in carry- 
ing, in the aame manner aa the purauer, did not Mnd the 
mastera. 

(2.) The purauer, upon the momiog of the accident, had 
been drinking, and mij^t reaaonably be praaumed to be excited 
and acting in a reckless manner. 

^3.) At all vrenta, tb« it^^ry which wm ivi|taiBe4 wai la- 
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orsiaed by the porsoar^a own acta, in drinking to exoeaa, and 
laoeratiog hia body in an attempt to adjuat the diainralinB 
himself. His own meduad testimony establishes thai hs 
should have recovered, but for the mal-treatment^ in aix or 
eight weeks. 

The Sheriff (Sir A. Alison) thereupon pronounced the fol- 
lowing Interlocutor: — 

Having heard parties' procnratora under the ponoer s ap. 
peal, upon the Interlocutor a|ipealed against, proof adduced, 
and whole prooesa^ Adheres to the Interlocutor brought under 
review, in so far as the firat five findinga in point of foct are 
concerned; and finds furthw, that the pursuer, who is a car- 
ter, was not in the atated employment of the defenders, but a 
third party brouffht in to aaaiat in atoring the giman in quet- 
tion, and waa thua brooght in contact with the appantna 
which Uiey had provided for the pnrpoae: FSnda it proved 
that in general a atrong plank of wood, three-and-a-half inchaa 
ibkk, had been used to enable the men to ascend to the higher 
part of the tiera of baffs, which in general were stored one 
above another to the hewht of nine bags, and thiMb, on the oc- 
casion in question, ana for some dava before i^ the at^ 
in question, which had been borrowed by the defeEkden' store- 
man from Laird k Co., neighbours, were substituted in ita 
room, and preaented by Scott, or with his ooncurrenoe, to the 
pursuer, instead of a plank: Finds that these steps were in- 
suflident and unable to bear the we^t of a man carrying two 
and a-half owl, which the pursuer luhd on hia back, and had 
been complained of to Scott as being insufficient and insecure 
on the Saturdav before the accident: Finds it proved that the 
pursuer had taken a glass and a-half or two glass aa of wl ~ 
on the morning before the accident occurred, out thai he 
quite aober at the time it happened, which was about deven 
ododL a.m.: Finds it proved that the pursuer's wag«s before 
the aooident were eighteen shillings a-week, and thai he waa 
aixteen weeka off wwk in consequence of hia foil, and the frao* 
ture of hia bonea which occurred, but that part of that confine* 
ment waa owing to a malum rtffimenj for whidi the defenden 
are not reaponaible: Finda that there ia no evidence of the 
pursuer having been guilty of anv nogUgence or unnkilfnlnnai 
part, which led to hia nil: Finda, ii 



on his part, whidi led to hia foil: Finda, in th( 
atanoea, in point of law, that the defenders are liable u 
damagea, aobject to modification to a certain extent on aooooat 
of the malum regimeu, and that on two grounda: Ist^ becaoaa 
the purauer waa not a workman in the defenders* employment 
but a atranger brought in contact with them by htbig employed 
to curry in srain to their warehouae or atorei, and the accident 
waa induced by the mode of atoring the bags to sndi ahe^riit 
which they adopted, and the insufficiency of the steps or ladder 
neoeaaary to pot the baga to auch a hdght, which their atcrvmaa, 
Scott, preaented to the purauer; and 2d,'.Becauae on the autho- 
rity of the BartonahiU Coal Gompanv's case itaelf, the pursuer, 
even if he had been a workman m the defenders' employstient, 
would, in the drcumstanoes proved, be entitled to damagea^ 
aeeing the accident happened through the d^eot in the ma- 
diinery or tadrling placed in the store for storing the grain hj 
the defenders, or tiidr storekeeper, for whom thov are reapon- 
aible, and they are even in a question with thev own ^rark- 
men bound to have such gear and i4>paratu8 in good and soft- 
dent condition, so as to aeoure the aafety of all p e t s uue called 
upon or requiring to uae it: Ilierefore altera the InteilocBtor 
complained of, finds modified damages dne^ modifies the warn 
to fifteen pounda, for which, with mtereat ham the date of 
dtaticn to thia action, deoemsagainst the defonders: Finds the 
purauer entitled to expenses, of which appoints an aoooont to 
be given in, and remite the same to the auditor to tax nad n- 
port, and decerns. 

Act, K. Boss. AlL J. LOCSHABT, 



30th KovMBBKft, 1869. 

SHEBIFF COUBT, GLASGOW. 

(Mb Sheriff Sxith.) 

J. k J. TaYLOS V, W'lLLlXU Datiil 

j Landlord and Tenant— Damagea—Foim of Aotkn — ^taeoia- 
, p«tra<7-'IzT»lf TMic7.^4 UmiU havin0 taken f*rcmim pstf 
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fmUd to fate pommon^Hdi, on actiom 0/ damaga for 
IrtaA of eomtroet wot eompetemt. Prdiminarjf plea (to th$ 
tuHem Aouid have hem one to have ike defender ordained to 
take poeeeeeion of the premieee let, and to put a et^fieieni 
kjfpoikee therein or find cauiion for Ike rent, repelled. 

TBI pnmieii in this case loed fhe defendor for the lum of 
£70 Bteriing, or sndi olher Bum more or Imb m might be fouid, 
in the oomne of the prooen, to be the kw, injuzy, and damage 
nHtaiuad, and atill to be austained, by the pursuers through 
the defender's brsaoh of a contract entered into by him with 
the pnnnan fiir a lease of a dwelling-house, stablaiy and other 
pnmiaes in Stobcross Streeti Anderston, lor the year firam 
Whilsandfty, 1858, to Whitsunday, 1859, at the rent of £60 
par annum, payable half-yearly at the usual tenns of Whit- 
sundspy and Martinmas, and which premises so let» notwith- 
standing the said lease, the defender refused to occupy and 
plenisb, although repeatedly called on to do so, with expenses. 

The defence to the action was — Prdiminary — (1) that no 
party was entitled to recoTsr damages before theee had been 
inooned; and (2) that the action should have been one to 
hnye the de fen d er ordained to take possession of the premises 
let^ and to pleniah the same sufficiently, or to find caution for 
the rent* On the menVj— that the defender had agreed to take 
the premises, but that the pursuers had fiuled, debUo tempore, 
to implement their part of the contract, by not executing cei^ 
tam alterations and repairs, in order to make the premises 
tanantable and habitable. 

The preliminary pleas haying been repelled, a proof was 
•Uowed of the fiMsts as to which the parties wero at inue. 

Mr SheriiF Smith, haring considered the proof adduced, 
and heard parties' procurators thereon, pronounced the fol- 
lowing Interlocutor, which, on appeal, with the exception of 
the fuamhan of damage, which was modified to £21, was ad- 
htted to by the SOMriff:— 

PInds, that the defender, on or about the 6th Hav, 1858, 
eoDtracted to take fkom the pursuers a house^ stables, and 
othar premises, in Stobcross Street, Anderston of Ola^gow, in 
Isaae fbr the year from Whitsunday, 1858, to Whitsunday, 
1852, at the rent of £60, the pursuer agreeing to put in a 
dreeeer for the defender, to put in gas-pipee, take water into 
the kitchen, and make any necessary repairs upon the pwmisee; 
bat the defender has not prored that the porsueFS made any 
agreement to execute the special repairs mentioned in hu 
minute of defence : Finds, that between the time the defender 
took those premises and the 28th May, being the usual term 
in Glaagow for entering into possessbn of houses and premises 
taken mm Whitsunday, the defender called upon the pursuers 
requeeting them to relieve him of the premises, which they 
rerased to do, after which, and before 28Ui May, he sent his 
agent, Mr Hugh Colquhoun, with instructions to tdl the pur- 
suers that his circumstances were such that he did not see now 
he could take the place, and that it was better for him not to 
go into it than do so and not be able to pay the rent» and also 
thnt in consequence of an accident he had receiTed some years 
ago, the pramisee would not suit him, being too far from his 
business, but he did not instruct Mr Colquhoun to make any 
objection to the premises on account of tneir disrepair, or to 
complain to the pursuers of their not havinff performed their 
agreonent to repur them ; that Mr Colquhoun went to the 
pursuers as instructed bv the defender, but the pursuers again 
dedined to relieve the defender of the premises: Finds, that 
the defender did not take possession of theee premises on the 
2Sth "May, 1858, nor did he, prior to that date and after the 
interview between Mr Colquhoun and the pursuers, even oak 
the parsuers to make any repairs on the premises, or complain 
to them of their being m a state of disrepair: Finds, that it 
is not proved that the premises were in oad repair on 28th 
May, 1858, but it is proved that immediately after that date 
thev were seriously damaged by idle and miadiievous lads 
and bojs, who, finding the prendses unoccupied, broke Uie 
windows and otherwise damaged the property: finds, that 
damage was done in this way to the said premises at least to 
the extent of £10, and that said damage was solely oc- 



casioned by the premises having been unoccupied: Finds, 
that after tUs action was raiwd, the pursuers obtained the 
authority of this Court to relet the premises, and having 
succeeded in doing so to a partial extent, they have, by a 
minute in process, restricted tne sum sued fer to the extent <rf 
£25 2s Od: In law, finds that the defender having taken the 
nemises from the pursuers on lease for the year ending at 
Whitsunday last, was not justified in reftising to enter into 
possession, and that at all evento he ought to have caUed upon 
the pursuers to have executed repairs upon them had sucb 
been necessary before refusing to occupv: Finds that the 
defender is also liable to the pursuers for the damages done to 
the premises in consequenoe of their being left unoccupied 
through his fault: Tnerefore repels the defbnoes, decerns 
against the defender for the sum of £44 17s 6d, in terms of 
mo restricted condnsions of the summons : Ilnds the defSsuder 
liable in expenses, allows an account to be given in, and xemlto 
to the auditor to tax and report, and decenis. 

Aet, J. M. Tatlob. AU. J. L. Lavq. 



80TB N07B1CBKB, 1859. 

SHERIFF COURT, GLASGOW. 
(Ms Shibiff Swtr.) 

MUUUYB 9, LooAir. 

Bankruptcy— Oomposition — Homing — Charge— Suspension. 
— A party ranked at principal and managing owner of « 
9eteel upon a uquatrated ettate, and (karged the hankrnpt 
and hie cautioner, in hie individual name, upon tkt hond for 
pagmeni of the oompotiHon^ffeld, ike fkoerge wu Mupt oiul 
enepeneion granted aeeordinglg, 

Datio Albxandir Bbuob Mubbat, commission agent and 
ship-broker, redding in Glaigow, and John Bruce Murray, 
merdhant, residing there, brought tUs petition for suspension 
against John Logan, junior, merchant in Glai^gow, in which 
they averred — 

That by virtue of letters of homing, dated and rigneted 
the 18th day of November, 1858, raised at the instance 
of the said John Logan, junior, against the petitioner 
David Alexander Bruce Murray as principal, and the peti- 
tioner John Bruce Murray as cautioner, surety, and full 
debtor for and with the said David Alexander Bruce Murray, 
the petitioners were of tins date, 19th Nov., 1858, charged by 
Peter M'Bride, messenger-at-arms, to make payment to the 
said respondent of the sum of £10 14s 2|d sterling, as the 
amount of the first instalment of the oompoeition alleged to be 
due by them to the respondent, as after mentioned, with 
interest thereon from the 14th October, 1858, when it is 
alleged the same became payable, and also to deliver to the 
respondent a bill fbr £16 Is 3}d, being the amount of the second 
instalment of said composition, six days after the date of said 
charges. The respondent has restricted the charge to one for 
payment of SMd sum of £10 14s 2|d. 

That the estates of the petitioner, David Alexander Brace 
^lorray, having been sequestrated, under and in terms of the 
Bankrupt Statutes, he offered to pay to his whole just and 
lawful creditors, at the date of the sud sequestration, a com- 
position of 2s Od per pound on the amount of their respective 
debts, and that in two instalments of Is per pound at one 
month, and Is 6d sterling per pound at six months after the 
date of his final discharge. Said offer was accepted, and a bond 
by which the said petitioner, and the said Jolm Brace Murray 
as cautioner, surety, and full debtor for and vrith him, became 
bound to pay the said composition having been lodged, he the 
said David Alexander Bruce Murray was finally discharged 
on the 14th September, 1858. 

That after the said dObr had been made and entertained, an 
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ftAdftYit and okim waa lodgad by the rwpondent with John 
Fleming, aoooimtent in GiMagow, trnttee on Mid aeqoeetrated 
eetetee. In laid efBdeTit the reepondent "deponas that the 
■aid David Alexander Bmoe Murray, was, at the date of the 
■eqoestimtion of hii OBtatee, and still is justly indebted and 
owing to the ownen of the ship 'St Lawrence' of Qla^gow, of 
which the said John Lqgan, junior, is the prinoipal and 
managing owner, the sum of £214 4s 2d sterihig.'* 

Hint no reference is made in said affidavit to any aoooonft^ 
nor is it stated on what ground the daim is made^ nor is any 
•▼idenoe produced of the respondent's title^ as part owner, or 
having anthority to act for the other owners of the vesseL 

That with said affidavit and daim, a pretended aooount 
ouirent was produced, by which it is made to i4>pear that^ 
nnder a certain charter party, dated 8th day of May, 1650, 
the petitioner, David Alexander Brace Murray, is indebted to 
the ownen of the ship "SI Lawrenoe" in the sum of £214 
4sSd. 

That the said account ounent is erroneous, and the said 
David Alexander B^ce Murray did not owe ssid sum, or any 
part thereof, to the owners of said vessel, or the respondent, 
at the date of the sequestration of his estates; and the said 
John Bmoe Murray, as his oantioner, is not indebted to the 
respondent in the composition thereon, for which said charges 
have been giren. 

That on an adjustment of aooounts by the parties, the ownen 
of the said vessel "St Lawrence," are indebted to the pe- 
titioner, David Alexander Bruce Murray, in the sum of £47 
9b 5d, conlbtm to aooount produced. They therefore craved 
the Court to suspend the said charges and diligence as re- 
stricted, etc 

Tb» defenden aveiTed — 

On 8th May, 1856, Messrs O'Halloran ft Brown, ship- 
broken in Glasgow, as ship-broken for the ownen of the 
vessel "St Lawrence," diartered that yeesd to the ponuer, D. 
A. B. Murray, fm the purpose of carrying goods and passen- 
gen from Glasgow to Quebec, under the conditions and stipu- 
lations and for the oonsidemtion expressed in the diarter 
party entered into between the parties of said date. 

In terms of said charier, the "St Lawrence" proceeded 
upon the voyage, and there arose due to the ownert of the 
Tessd the sum of £201 14s 4d. 

The estates of the said D. A. B. Murray having (5tb 
September, 1857,) been sequestrated, the defender, who was 
prindpal and managing owner of the said vessd " St Law- 
rence," on 29th July, 1858, duly lodged in the hands of John 
Fleming, accountant in Glasgow, the trustee in the sequestra- 
tion, an oath and grounds of debt, proving himself a creditor 
of the said pursuer, D. A. B. Murray, and daiming to be 
ranked on his esUtes for the sud sum of £201 14s 4d, with 
£12 9s lOd of interest thereon till the date of the sequestra- 
tion of the estates of the said punuer, amounting together 
said sums to the sum of £214 4s 2d, conform to affidavit and 
certificate of ranking produced. 

On 5th August, 1858, a meeting of the erediton of the 
said D. A. B. Murray was called by the said trustee, by dr- 
oular and Gasette notice, to be held at Glasgow, upon the 
19th August, 1853, for the purpose of finally deciding upon 
an offer of composition of 2s 6d in the pound, made at a for- 
mer meeting, and entertained for consideration. At this meet- 
ing the bankrupt's offer was finally accepted, and no objec- 
tion was then or prior thereto made by the bankrupt, the sud 
D. A. B. Murray, or the trustee in his sequestration, to the 
defender's daim; at least no notice of objection was given to 
the defender. 

The bankrupt^ the said D. A. B. Murray, having on 14 th 
September, 1858, been finally dischaiged, the defender ap- 



plied to him and his cautioner, the said J. B. Momy, ftr 
paymant of the oompontion upon the fbreeaid debt doe to the 
defender; but they reftised, thereby rendering the diaige 
sought to be suspended necessary. 

The record havii^ been doeed, the petitionen pleaded— 

(1.) The defender had no title to make the diim on whidi 
the letten of homing wen obtained. 

(2.) The daim is not vouched, and docs not rndSkknUSif 
ipedfy the debt dalmed, 

(3.) The letten of homing and oharge an diaoonlbna to the 
daim, and an inept. 

(4.) The defender's daim wm not redconed in the aoospt* 
anoe of the dfor of oompodtion. 

Answered for the defenden — 

(1.) The defender as prindpal and managing owner of ^ 
"St Lawrenoe," was entitled to make the daim in queaticn. 

(2.) That the debt» although arising out of a tmasaetlon ia 
oonneotion with the ship St Lawrenoe, waa due to the date- 
der alone in his eapadty of prindpal and managing owner, 
and that the ranking in his individual name was evidenced bj 
the oertificate of the trustee produced. 

(3w) Tliat the daim being so ranked, and the ofibr of oom- 
podtion having been subsequentiy accepted without objeetiaQ 
to the daim, the petitionen wen now debarred from objeet- 
ing to the same in any manner of way, (Bcudmnpiqf Smflni 
Ad, 1856, sec. 187.) 

(4.) The i*ftminy and charge wen oonforai to the ranking. 

The Sheriff-Substitute having heard parties, prononnced the 
following Interlocutor:— 

Having oonddered the closed reoord and whole nwoose, and 
having heard partiee' prooumtcn thereon, Finos that tiie 
daim and affidavit made by the diarger, and lodged by him 
with the trustee on the suspender's sequestnted estate, was 
made on behalf of the ownen of the ship St Lawrenoe^, and the 
debt therein nferred to sworn to be due to the said ownen: 
Finds that the letten of homing sought to be suspended, and 
whidi proceed on said daim, charses the defender to make 
pavment to the charger himsdf, in nis own name» and not on 
oehalf of the ownen of the St Lawrence: Finds, therefore^ that 
the letten of homing and charge an disconform to the daim, 
and the suspenden entitied to the suspendon cnved; tlMre* 
fora suspends the diarge and diligenoe: Finds the suspenden 
entitied to expenses, allows an account to be given in, and 
remits the same to the auditor to tax and nport^ and 



The defender appealed, but the Sheriff (Sir A. Aliaoo) ad- 
hered, adding to his Interlocutor the following Note: — 

T%e affidavit and daim ranked on the sequeetrated eatala^ 
was ''for the ownen of the ship St Lawronoe of (^asgov, of 
which John Logan, junior, is the prindpal and «^*»*^gS»ng 
owner." The charter paity, to which the aooount onrreBt 
nroduced with the affidavit and daim rders, waa between 
O'Halloran k Brown, as agents for the vessd, and the aoa- 
pender, Mumy, without any mention of Logan at sll ; and 
the letten of homing ran in the name of "John Logan, junior, 
merchant in Glasgow," alone, privato nomine^ without any 
mention of, or nferanco to the ownen of the " St Lawrenoe.'' 
The diligenoe on the bond of caution for the compMitios^ 
therefore, rans in name of a party diferent from ihe one wAe 
daimed, and who, of course, was ranked as a creditor in the 
sequestntion, and falls on that aooount to be suspended. 



Act. T. G. Wmqht. 



Alt. J. LOCKRABT. 
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SOtr Kotbobb, 1860. 
BHSBIPF SMALL DEBT COURT. 

(UB HmCBITV MOBBMOK.) 

Cominr r. Tm Edihbvmb ▲«> Quumow Railwat. 

IML^VerUat €kmrieU--S6b/dvm'^l>taaMgm,^A party hwh 
img committed and beenfomuL guiftp of am amauU upcn one 
pfa JiailnBtty Compawjft mimmit, the company canted a hand- 
htU iniimaHng fhefae^, to he potted at certain of their ttationt. 
In a» action for tdlatiwn and damaget againtt the railway 
atmpamy for having ^^wrongfidly, nnwarrantaUy, and malt- 
timuiy dradatsd and potted taid haind-Wl,**'^JTeld^ that the 
Maihtay Company were entitled to p^ith a emreet report of 
what had tattn place in a pvUie Court of Juttiee, and the 
action accordingly dimitted. 
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convidi; and, in nfercnoe to tlie Talidity of tndk a ^Ltn, I 
need only refer to the recent caae of M'KeUar 9. the Boke of 
Sntherind. In regard, however, to the (^neetion of ezpensee, 
I think the railway oompany acted injudicioaaly in vtating in 
their hand'lMll the full designation of the punraer, by giving 
hia pro foMi on and place of abode. Tlus was not eiwential to 
the warning they intended to convey to the paUic, and canied 
with it an imwaowary ating. Tb& doing lo, however, will 
not oonetitate malice on their part. There waa no error in the 
deaiffnatioii ; bnt it ii onnsual and unneoeeeary to be so precise. 
In ue long Utt of nmilar cautions published by the Caledonian 
Railway Company, and nroduoed to the Sheriff-Subetitute by 
the defenders as sliowing tne practice of other railway companies* 
only the christian and siumame of the offenders are given, and 
that seems all that is necessary to meet the end required. In 
these circumstances, while I assoilzie, I do so without costs. Tlie 
result to which I have arrived in the disposal of this case is also, 
I mavstate, in conformity with the opinion of the Sheriif-Depute, 
which, in the oiromnstanoes of the case, and for the satisfisction 
of both parties, I thought it proper to obtain, as the litigants 
on both sides stated their aivuments with great ability, and as 
Tn Ihota of this case are fully ezphiined in the following judg- gi'eat keenness. I have only further to add—in reference to 
nent» pronoaiioed by Mr Sheriff Morrison :- the oreliminary plea, that a rwlway oompany cannot be sued 

r xi.* .• ^«. .... . , ! for damages for libel where mahce IS of the essence of the action 

In tfuBicfaonthe ^rsuer, a respecUble fanner, concludes , _that it has been decided otherwise in England, in the case of 
Sor_£50, zwtncted to £12, in naine of so^iwaand (IfrnM^es, . wkHeJleld v. (he »,uth-£attem JtaUttay Company (Uw Times 
from the Railway Company, on this ground: That said Rad- j Report, vol. 31, p. 113, also reported in the 4th vol. of the 
way Conpanv, by means of their manager, superintendent, or , Kngli«h Jurist), where it wai held that a company may be so 
o4heroflloer,Ud<<wroi«oudy,unwarranUbly,andn^ goed, where the malice offered to Uie pursuer U not aotiwl 

cucnlatedand posted, hi June and July last," at various sta- „iaUce. but what is held as maUoe by construction of law ftom 
tims npon timr line of rMlway between Edinbuigh and Glas- ! Umj nature of the acts aU(«^ to have been done. Thin, 
r^» ^^S^ fa^.'^^^y them, a hand-bin in flie followmg iio wever, it is unnecessary here to d«ide. 
tenos: — ^^'Edmborgfaand Glasgow Railway. Caution.— James | 
Cousin, firmer, Grsssmainstcm, near Clackmannan, charged ; 
with havinff, on Tuesday the 7th day of June current, assaulted I ____-_-__--. 

one of the Rulwa^ Comnnys servants, on the line near Clack- 
m a nnan Station, m the discharge of hii duty, — was prosecuted 
bafore William B. CUric, Esq., Sheriff-Substitute for the County 
of dadonannan, and convicted in a penalty of 25s, or fourteen 
days' imprisonment. By order. Compan/s Office, 30th June, 
IMS." The defenders, the Railway Company, admitted that 
the hand-bills referred to had been posted up at certain of these 
ttetloiiB by instruction of their officers; but they pleaded rerttat 
esnfjeti— the truth of the alleged libel which they had so 
ciic n late d— i n answer to the action. Tbe pursuer, while he 
did not diqmto the aoeuiacy of the statement in the hand-bill, 
made answer to the defenders' plea of veritat, that, in the eye 
of the law, there was malice in what the defenderB had done : 
tiial this malice was sufficiently proved by the reckleM mode 
hi which the defenders had disseminated the fact of his con- 
viction of a trifling assault, and that the case, in fact, amounted ! Elizabeth or Elt/.a THr^RPF, residing at Morille near London- 
to one of nersecution on the part of the Railway Company. ' deny, in thig action nued James Carrie, a clerk, residing at 
He argued Aa^ where » pwtyij n»liciously ijerwcuted by ' j^^ ,g Garacadden Street, GUuigow, for the sum of £600 
taa eueolation of a report affectmg his character, however • ,. .. , Ij r - *k.. i^- :»:...» .^.i 

tne tiieh report may bitiie plea of rrW/ot co^rkii U not a »**^'>^« •» compensation and soUtium for Uie low, mjiay, and 
good defence. Hie defenders, on Uie other hand, met this damage which she had sustained through the defenders 
anroment by maintaining that any person was entitled to breach of repeateil promises to many her, made by him and 
pvbUah a correct report of what hod taken place in a public accepted by her, lH>th verbally and in writing, in the months 
oowtof justice, and that they had tbe 8tronge-t iwsMl.lo ^f October, Novemlier, and December, ISoC, and Jamuiiy, 
mterest in doing so, in order that passengers might b<> made I , a. ^ , «. i c i ^ i ™ ^ i ti,. . i«.,- ^..— 

awai« of the s^ous consequences thsTmight cisne from i\^^ ' ^^^^^ ""'^ afterwards confinned and renew^nl in a long course 
commission of any crime or misdemeanor within the w>in- I <>' correspondence Iietwixt the parties; and in particular, in 
pany s premises. The &ct of the raihvay company having so • eight lettern produccti, written and poPtc«l by the defender to 
important an interest in the publication of a conviction wan a the punuer on or about the followiug dates, viz., 1 0th August, 

^^^'^^^.^..^.l^^^ilT*?! ?fJ!!i^"nT'j[i.:!!'\r."T: '' l-^» August, 30Ui St^ptemUr, I5th October, 4th November, 

] 7th NovemlMT, and *20th Novcml)er, all in the year 1857, 
which promises the defender refiisc«l to fulfil. 
Tlie defender plcailinl in ilcfcnce — 
(I.) The )iuif<ucr is a minor, and a curator ad IttfM must 
Ih» apix»iuted lK*fori' the action iiroceeilj*. 

{'2.) Tlie purnner residen in Ireland, antl a mandatory mu.U 
be simUhI. 
(3.) A denial tlial the pjuNuer has jiuflVred Irtss, injury, and 
ventions of their bye-laws, or oouvi<aions' obtained like tlie d-image, as ulatod in the lil«l: and cxplainotl that the pursner 
msen^ in a iiroeecuUon at tlie instonco of the Procurator- ^„j defender became acquainted in ISatf. The defender was 
Fiscal for an assault comuntted on the company* premises, ,, i ^ * r* «. i *i -. .x..-.....- .^. rii..^.. 

ami upon the penon of one of their officials, ^he dSiidew, ^^"^ "»^'^^»* **"»*.^ y*^*^" ±'^* *»^* **»^ »'".""*' was fifteen 
I think, did not exceed due bounds in the mode of rirculation »»»• »*«*«*" J^'^'" "f ^S^- The pmrsuer s reUtions contnved to 
vhirh they adopted. I therefore sustain the plea of reritat '. bring about fre<|uent meetings between them, and the defender 



30ts NovK^rnKB, 18^9. 

SHERIFF COURT, GLASGOW. 

(^Ir Shkritp Smith.) 

TlIOHPK r. Cl'BRTl!. 

Breach of Promise of Manisge— Reparation — Quantum of 
Damages.— C/}*ciuiii^anc(« in which £40 ava}*ded a$ damagtt 
for hreacJt of promite of marriage. 



soer. The company had posted the liandbilL^ within their 
own premises, and only as iufonnation to that itortion of the 
poblic who used their lineH of railway. 1 have come to the 
condosion that the defence of the raih^*ay com{iany muKt be 
sustained, and that damages ore not due. The statement 
published is not impugned as incorrect, and the answer 
to the plea, that bjf its publication the pursuer itutterfd 
liersecution at the hands of the defenderx, is, T think, a 
good one, the defenders having an undoulited intore!«t in 
niakii^ public cither convictions obtained by them for I'ontra 
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fatdnoed to •ntar into « ooiretpondeaoe vith the pamur. 
Tbii WM unknown to tli« dafender's nUtions. The oom- 
Bpondonoe was carried on for more tlinn n year, when the op- 
position of the defender*! relations led bim Mtiooily to oon- 
Btder whether the projected onion with the porsaer woidd be 
suitable. He has become satisfied that it would not be de- 
sirable for either party, more especially as his relations are 
opposed to it. 

(4.) Tbe defender is a deik earning £52 per annum. He 
has no other means. With the view of avoiding litigation, be 
offeied £30 to the poisuer in foil of her alleged clainus pay- 
able monthly by eqnal instalments. This offer he repei^ 
without pngodioe to the foregoing defence. The *um offered 
is in any view ample. 

A onntor having been appointed, and a mandatory sisted 
In the action, the Slieriff allowed a proof as to ibmsges and the 
position in life of the parties. 

From the proof, it appeared that the pursuer was eighteen 
years of age, and supported henelf, in family with her mother 
and a brother and sister, by needleworic, the rent of the house 
occupied by the fomily in the village of MoviUe being £& per 
annum. Hie defender had no means other then a salary of 
X52 per annum as a pawnbroker's clerk. 

After debate, the Rheriff-Substitute pronounced the follow- 



Finds that the pursuer lives with her mother in the north 
Af Inland, and supports henelf by sewing; that the defender 
is a pawnbroker's clerk at a fialary of £52 a year, and there is 
no evidence that he is pos ncs s e d of any other means whatever: 
Finds that the defender promised and engaged to marry the 
pursuer, and that he has l»roken his promise, and refused to 
fulfil his engagement: Finds th.tt the letters in procew, written 
by the defender to the pursuer, instruct that the parties car- 
ried on a correspondenoe for about a year and a half, and that 
the defender expreiaed during the whole of that period a 
strong aflbction for the pursuer, but was iu reality trifling with 
her feelings and did not really intend to marry her: Finds, in 
these drcnmstaiioy, that the pursuer is entitled to damages- 
assesses the same at £40; therefore decerns aj^oinst tlie de- 
render for the sura of £40: Finds the pursuer entitled to ok- 
penses, allows an account to be given in, and remits to the 
auditor to tax and report, and deceniM. 

Note.— Neither the promise to marry the pursuer, nor the 
breaoh of this promise, is denied by the defender, and there- 
fora the sole and only question is the amount of damages to 
be awarded. In the pocuniary circnmstauoes of the parties, 

Cirliaps the sum of .C40 awarded to the pursuer nu^ appear 
rge. It may be true that Uie pursuer lias not suffered any 
greiit damage from the loss of the defender as a husband, but 
after perusing the letters in prooeni, the Sheriff-Substitute has 
come to the conclusion that the defender wsk all along trifling 
with the affections of the pursuer, and Uiat he never really 
intended to marry her. Tlieir oorrer<pondenoe, aiul the posi- 
tion in which they stood to one onother, must have been 
known to all their acquaintances, and the feeUiigs of the pur- 
surer cannot but have been seriously injured. In the whole 
ctroumstances, tlio Sheriit^Sulwtitnte thinks the pursuer is en- 
titled to the sum awanled. 

Tlie defender appeidod, but the Sheriff adhered to the Sub- 
stitute's judgment, adding the folloTi'ing note to his Inter- 
locutor: — 

The breach of nromue of marriage is here clearly instructed 
by the conespondence, and admitted by the defender, and the 
only question is the quanlwn of damages which are to be 
awarded. The Sheriff sees no reanon for inflaming these 
liamoges by the consideration of the defender having from the 
outset intended to trifle with the pursuer's affections. On the 
contrary, ho thinks the correspondence produced clearly in- 
structs a genuine affection on the part of the defender towards 
the i)ursuer, whicli, with reluctapce on his own port, he was 
compelled to forego, in consequence of resistance to the mar- 
riage on the part of his mother, who, being a widow woman, 
was naturally unwilling to lose, hj mairiage, her eldcet son, 



who was probably the prino^ alay of her fuDfly. In ad^ 
baring to the Interhwator under appeal, the Sheriff pfooosdf 
entirdy on the proved or admitted dicamstaBoaa of the 
parties. The porsnar, who is one of several daq^itan who 
earn their subsisteBee by ornamental needlewock at Movifle 
in Ireland, became aoqnainted with the defender when she 
was 16 years of age^ he being then 21. Two yean of dose 
and ailbetionate eo tr e sp oB d enee emnied b e t w e e n them, in the 
course of which he continually nramised maRiaga, and the 
co r r es p ondence affords no trace whatever of anytfaLig tending 
to reflect on the pursuer's cfaancter. The porsoeria one « 
five who live in a house rented at £6 a year, and the defender 
is a pawnbroker's clerk with a salary of £1 » week. Hie 
pofioer's health is said to have suflired throng her disap- 
pointment^ and whether this is so cv not, the corres p onden c e 
iMars maiks of a strong attachment to her. There is no alle- 
gation or proof of speoal damage snstainedi sadi as maldag 
preparations for the wedding, etc. The sum awarded la ti^ 
times the rent of the honse in which the pursuer lives^ sad 
four-fifths of the defender's income, which is of a precarious 
nature, llkere is no evidence of his having at presentraay 
rsalised property, though he is said to have aonae email pro- 
spect of succesBun from bis mother at her death. In these 
cimunstances, the sum awarded appears to be adequate to 
the pursuer^s daim for reparation. 



iter. J. Naismite. 



Art, T. O. Wbiobt. 
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SHERIFF COURT, GLASGOW. 

(Mr SnmTFV Brm..) 



FsAVcia Browst v, Audcaiidir Kirrlasd. 

Bill Giuu«ntee — Intimation — ^Diligenoe. — HHd, fktU a p»ff 
ioho ffranlfd a lett^ of gvartmlfe fifr paynunt of a hfU, iras 
nU rdieved from lidbHii^ by the holder^B faiffirt to do 
fUfigfnee affoimt the aooeptor^ or to inHmtUe the dukomom' Is 
the etnttUmerfor tkree wedto— there being no nrprfot agreemeut 
thai the eauHonfr Aould rree ir t intiwuUicn, o»* any fotder' 
ttantUng that the aeee^ttor Aonld get ddag, 

Iv this action the pursuer condndes for payment of a sum of 
£55, contained in a bill drawn by him oixm, and accepted by 
James Houston, builder, 120 Thistle Street, Ghugow, dated 
10th January, 1850, payable two months after date, and still 
unpaid, and for payment of which the tWfender is liaUe, uwier 
a letter of guarantee granted by him to the pumner in the 
following terms : — 

"4 BothweU Street, 
"Glasgow, 19th Jan., 1859. 

*' Francis Brown, Eaq. 

*'Dear Sir, — I hereby beoome bound to see you pai«1 the 
bill granted you to-day by Mr James Ifoaston, amounting to 
£55, for stones abready provided and stones still to be got for 
the buildingH in St Vincent Stroet. — I am, etc. 

(Signed) <'Ai^ KnuLLAND." 

The defence was an admission that the letter of guarantee 
founded on had been subscribed by the defender; but a 
denial of liability for the sum sued for, iu respect (1) the pur> 
suer did not intimate to the defender, as he was bound to do 
by the implied agreement of parties, the fiulore of Houston, 
the prindpal debtor, to retire the bill guaranteed by the de- 
fender; and (2) in respect tlie pumuer, without any consul- 
tation with tlie defender, hod given time to Houston, and 
unduly delayed in operating payment from him. The definider 
averred that it was not until tlie end of April that he reoeiveil 
intimation that the biU hod not been retired, whervsus 
had he received timeous notice of Houston's failmo to (ny 
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tiic bm, he ooiUd liftTO operated his relief from fundi of How- 
toii*» then payable to him, but which were beyond the defen- 
der's reach when he received the intimation above mentioned. 
A pvoof having been allowed before answer, the evidence of 
the pnnuor's brother and the defender was taken, from which 
it appeared that Houston's failure to retire the bill was inti- 
mated to the defender on the 13th April, the bill having be- 
come dnc on the 22d March. The defender further deponed 
that sevenl instafanents of a loan had been paid to Houston 
after the bill became due, and that against these iustahnents 
the defender, had he received due notice, could have operated 
his ndief ; but, that after raoeiving intimation, ho faund that 
HoQvton had assigned the remaining instafanents in such a 
way that the defender conhl not attach them. On this point, 
however, there was no further evidence adduced on either 
side. 

The SberiffiSubctitute having heard parties, pronounced the 
foQowieg judgment: — 

Having heard partioe* urocurators, and resumed consider- 
ation of the proof, productions, and whole procesB, Finds that, 
on the 10th January, 1859, James Houston, buihler, granted 
to tfao pursuer a bill for £55, payable two months after date: 
l^lnds that, of the same date, the defender granted the cautionary 
obligation, No. C, which is addressed to tho pursuer, and is in 
these terms (ttf sapra); Fmds, that when the said bOl feU due 
CD the 82d March laHt^ Houston faOed to pay it^ and it lay 
with the bank till the 13th April following, when it is not 
denied that the pursuer iiaid it, and then for the first tune in- 
timated its dishonour to the defender, and called upon him for 
relief under his said letter of guarantee: Finds, tiiat the de- 
fisodOT has deponed as a witness in caaw, and quoad Aoe there 
is no contrsdictory testimony, that he was aware at the time 
a€ the granting the said letter that Houston had negotiated a 
loan over the property ho was building, and that the loan was 
fiayablo to him in instalments as the work proceeded, and 
that it was in consequence of this that he agreed to give the 
said guarantee; and the defender has further deponed that» 
when celled on by the pursuer, "I stated that I did not think 
ii was right to have allowed the bill to remain so long past-due 
without giving me intimation, as I knew that several instal- 
ments had in the interval been paid to Houston of the money 
clue to him on the loan ; and on making inquiry I found that 
Houston had assigned over the instalments still payable to 
him in such a way that I oould not operate any reUef against 
them:** Finds it further instructed by the excerpt No. 10, 
admitted by the pursuer to be correct, that Houston received 
in said interval the fdlowiutf instalments, namely, jC75 on the 
21th M^ttoh, JCIGO on the 2d April, and £35 on Ute 8th April: 
Fiutb, iu pcnnt of law, that no fixed rule has been determmed 
Ai to tbo notice which the holder of a dishonoured bill must 
give to a party bound for payment of it by a sejiarate letter 
of giiamutoc: Finds, however, that, in tho words of Mr 
Tbmnson iu his work on Bills, page 506, such party is en- 
titled "to fair, though not rigid negotiation, and to get notice 
of dishonour, not so soon as is required in bills, but within 
mush time as may enable him to protect himself from loss, and 
thjftt if the holder faU in these requisites, he must show that 
the guarantee has not thereby suffered damage :" Finds that, 
although in the prawnt instance it does not appear that the 
iwrsoer agreed to give time to the grantor of tiie biU, by doing 
whidi the cautioner would have been liberated, but merely 
abatainod for a certain space from aifortanir payment, which 
does not liberate a cautioner, it is nevertheless sufiicientiy 
|iroved that tho defendn suffered iujury through tiiis dday, ex- 
iending to a poriod of 22 days, unacoompanied by any notke 
to him of the principal debtors failure to retire the bill, seeiug 
that if such notice had been given, there is eveiy reason to 
bdieve that he would have been able to protect himself by 
intercepting a sufiioient amount out of the iustalmeuts which 
were paid in the interval to Houston: ]<lndH, as was admitted 
by the defender in the case of Brotkwiek, June 3* ISUO, that 
althffligh the granter of a guarantee of a bill is not entitled to 
strict notice, he is entitled to plead want of notice if he can 
■how actual injury^ thence arising: 'llierofora sustuns the 
definioes, and assoihdes the defender; but» in respect said 
defender xetunicd no answers to the letters of which No. 6/3 

idnittedl/ «viiittUM v»ri«*i Md M Ui« |>uri}im''a Uvtb«r, 



the witness John Anderson Brown, to believe when he called 
on the 13th April that he would see the bill paid, finds no 
expenses due, and decerns. 

Agfainst this Interlocutor tho pursuer appealed, and the 
Bheriff pronounced the following judgment: — 

Having heard parties' procurators under the pursuer's an- 
l>eal upon the Interlocutor appealed against, proof adduced, 
and whole process, and thoreaher made avizandum with the 
debate — Finds that the present action is one concluding 
against the defender for payment of a bill for £55, dated 10th 
Janiuury, 1850, {layable two months after date, granted by a 
party, Houston, a builder, to tiie pursuer, for payment of 
vfhim the defender became cautioner, under the letter of 
guarantee of the same date as tlie bill referred to, and quoted 
m the Sheriff-Substitute's Interlocutor: Finds that the letter 
of guarantee is admitted by the defender, but it in pleaded 
in defence that the defender is not liable for the debt, in ro* 
spect the pursuer did not timeously intimate to the defbudcr 
the dishonour of the bill by Houston, the principal debtor, 
and had ffivou time to Houston, and exerdsed undue delay 
in operating paymo^t from him: Finds that in such a case 
the strict rules for tiie due negotiation and intimation to a 
prior indorsee for the dishonour of a bill do not properly ap- 
ply, but that the ordinary rules intended to protect the in* 
terests of a cautioner ara more applioable to it: Fmds that 
the defender has deponed that he was avraro at the time of 
granting the guarantee that Houston, the acceptor of the bill| 
had negotiated a loan over some property he was building, 
and that the loan was payable to him by instalments as tbo 
work proceeded, and that it was in consequence of tlus that 
he agreed to give the guarantee: Finds it proved that it was 
not tUl the 13th of April (twenty-two days aflei- the bill fell 
due), that the pursuer for the first time intimated the dis- 
honour of the bill to the defender, and called upon him to pay 
the same under the letter of guarantee; but finds that thero 
JM no evidence to show that the pursuer, the creditor, granted 
time by positive contract to Houston, the priudpal, after the 
bill fell due, or did anything to tie up the hands of the cau- 
tioner so as to prevent Ids operating his relief against the 
principal debtor, although he remained inactive for twenty- 
two days after the bill fdl due before he intimated the dis- 
honoor of it to the defender, or called upon him for payment: 
l^ds there is no evidence in nrocees to show that the pursuer 
was in the knowledge that Houston, the principal, had got a 
loan over his property, and that the same was payable to him 
by instalments as the woric proceeded; and the case of the de- 
fender LB rested entirely upon the fact of the puntuer not hav- 
ing given notice to tiio defender of the dishonow of the bill 
till twenty-two days after it fell due, and remaining inactive 
without taking any steps against either Houston, the principal 
debtor, or the defender, as cautioner: Finds, in point of law, 
that under the dedsions of tho House of Feen, jiarticularly 
that in OrdghUm v. ieonJline, 26tii May, 1840 ( /ZoMasoMs 
Appeal Oa»9, p. 00), where a creditor does, not *'by positive 
contract" between him and the principal, give time to the prin- 
cipal to pay the debt, but merely "remains inactive," he does 
not thereby discharge a cautioner of lus obligatiou to nay the 
debt; and there being no proof in the present case that tho 
pursuer, by positive contract with Houston, the principal, 
granted him time to ^lay the debt> although he did remain in- 
active for a jKuiod of twenty-two days after the bill fell duo: 
Vindti that the defender is stUl liable for the amount of the 
bill under the letter of guarantee granted by him, seeing the 
pursuer did nothing to tie uj) the hands of the cautioner from 
(irooeediug atfiuiuit Houston tho priucii>al, so as to operate hiu 
relief, ami the defender, who was in the kuowlejge when 
the bin fell due, of Houston having funds out of which 
the debt might have been secured, might himself the very day 
after the bill fell due have adopted iiroceedincs against the 
principal debtor, so as to operate his reUe^ and have attached 
by arrestment the instalments of tho loans, whidi he says he 
knew were payable to him, before the same were entirdy paid 
over to or assigned by Houston: Therefore, alters the Interlocu- 
tor comiilained of, repels the defences, and decerns against tho 
defender in terms of the oondusiousof the Ubel: Finds Uie pui^* 
suer entitled to exi^enses, of which appoints an account to bf( 
given in and taxed by the auditor, and decerns. 

NoTK.— In the case of M'Tagtjwri v. WiUmm and OtAen, in 
UiQ Mouse vf I/ortisi lOtb Apiil| W^^ it ^viw deoided| «(i«( 
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great oonsidemtion, and iu whioh the Houae of Pe«n n- 
venwd tho judgment of the Court of Seuiion — Lord ChanoeUor 
Brougham, who mored the reveml of tho judgment, aligned 
aa hiB reoHon for it: — "The Courts of Etfuity in England have 
BOTer to my knowledge given a diiobaige to the larety merely 
on the ground of the creditor, the obligee, not having called on 
the debtor eo early as he ooght^ or not having given oanier notice 
of his failure or uon-pavment to the surety. A iraretv who has 
expressly bound himeelf for a penotrs doing certain tuugs can- 
not be discharged, nnlees it can be Mhowu that the person taking 
the security has by his conduct cither pt«vent«l the things 
firom being done, or connived at Uidr omisidou, or enabled, 
aud clearly enabled the person to do wliat he ought not to have 
done, and tliat but for such conduct this omission or commission 
woidd not have happened." (SSUiis d* Mi 'Lean** Appeal C(ue$, 
5U1-59U). In that case the uegligsnoe on the creditor's nart, 
which was said to have liberated Uie cautioner, was found by 
the Lord Ordinary (M'Keusie) to be "in particular, in respect 
to the money falling to be in bank, there was a gross fiulure 
by the oominiflsioners to observe the regulations of the statute 
provided to control the trustee ; and the Lord Ordinary further 
thinks that, in all probability, this neglect of duty was the 
cause of the embeiusment which produced the loss. To tins 
interlocutor the second diviidou of the Court adhered, and the 
fact was doarly established, but notwithstanding that, the House 
of Lords, on appeal, ro versed the judgiueiit^ on the ground that 
the creditor all^^ to be in fault had been simply tnaeftse, bat 
had, by no ponttve act or tjeprtu an^radt either given time to 
the principal debtor or cut iS tho cautioner from oponldng his 
relief from him. 
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All, J. D. Dill. 
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SOtii NoVMUbEC, lS5i>. 
SHKlllFF SMALL DEBT COIJUT, GLAStiOW. 

(Ma SliKRIFF MoRBliiON.) 

Iv. Dknmy v. J. Scon and ArxzAyDEB Mooius. 

Sheriff Onicer^ -Cautioner — Liability. — A iiarfy haudcd a 
fiutafl J)eOt Decree to an qfiiccr in whote hmtdn it toot lotf. 
Jn an action affoiml the oj^ccr and hit caintioiier for the nun 
contained in the dect-ee — JItldf that at at the time tJte decree 
wat 2»Hl into the ojiccrt handt he had tKcn ttujtcHiIed fitun 
the Cixrcite of hit duiiet, the cautioner wat not tiaUe, 

Thk claim alHxed to tlio summoiM was in Uicric teniu> — 

The iKirsuer having, iu May, 1857, dvUvored to the said Juliu 
Scott (who was then, or at loast represented himself to be, 
one of your lordship*rt ofliccrs of Court) an extract of decree 
obtained from your lordnhip's court-book on 18th May, 1855, 
at the pursuer's instance, agniuiit Ales. Stuuhouse, teacher, 
clerk, or shopkeeper, Glasgow, fur the sum of Xl2, interest aud 
expenses, aud instructed the said John Scott to can'y the inunc 
iutfi execution, or to adopt the necessary measures to recover 
X>aymeut of the pursuer's debt, the said John Scotty not only 
failed to discharge lus duty as an officer of Court, and obey tho 
pursuers instructions as afurusaid, but illegally, wrongfully, 
aud unJusUy retained, and still retains, and refuses to deliver 
up the said extract decree, although repeatedly dosirod to do 
00, whereby the pursuer has been defrauded, aud failed to 
recover payment of the contents thereof ; and fur all which, 
the said defender, Alexander Moore, is liable for, aud, with 
the SMd John Soott, as his cautioner or surety, conform to 
bond of caution or other legal obligation, executed or con- 
traoted by you or on his account Damages, £12. 

His lordship, after hearing evidence, gave the foUowing 
judgment: — 

In support of lus action, the pursuer, Denny, stated, when 
examin^l as a witness for himself, that he had given the 
decree to the defmder, Scott| for the purpose of recovering the 



amount due, in tlie latter end of Anril or in the 
May, 1857: That he so gave it to him when in a 
in the neighbourhood ov the Small Debt Court, out of whi^ 
he had calrad him for the pornose of so delivering to him the 
decree: That, after Scott haa re|]eatedly failed to deliver up 
the decree, when asked for it, had, on 12th December, 
1858, granted to the pursuer the following doonmeiit :~ 
'*1 reeeived a decree sometime previous to whitoaaday lael 
from Robert Denny, against Alexander Stenhooe, and 
arrested upon it I cannot find it at pr es ent* The pmwisr 
farther stated that, for want of the decree, he had lately kM* 
an op|N>rtauity of laying on an arrestment Moore^ Hw 
officer's cautioner, stated, in defisnoo to this aotioo, (1), That 
before the decree was put into 8oott*s hands, Soott had been 
suspended as an officer, with whioh suspension the oaationer*s 
liability ceased ; and, (2), That the cantianer wm not liabk^ 
the decree not having been entrusted to Soott qua officer, hut 
as a mere depoeitary or agent for the parsuer. Tlie frets as 
proven, amount to this — Stenhouse was in desperate dieam- 
stanoes, and had been discussed both in penou and ptop i ty 
before the decree was given to Soott It oould not have been 
given to Soott in the year 1857, it beinff distinctly proved that 
in the year 1857 it was in the hands of another sheriff-oAoer, 
who did not return it to the pursuer till the year 1858. This 
officer swears that, within two or three days after he had re- 
turned the decree to the pursuer, he had met him, and ou 
beinff informed by the pursuer that he had put it into the 
hands of the defender Soott, that be had expronrjed his suimim, 
that the pursuer was not aware of Scott's suspension, nia 
sttspensioo took place on 9th Jane, 1 858. The defender ScotI 
also swears that the decree was left at his house by the pannier 
after his suspension, and when he coold do nothing witti it in 
the way of diligence, and when Moore asked him soon after- 
wards about it, he had informed him of his suspension. In 
tlieso circumstances I sustain the first plea for the oaationer 
(Moore), because I am satisfied that the decree was given to 
Soott after he had ceased to be an officer, and that the pursuer 
was immediately or very soon aware of such being the com, 
and allowed the decree to remain in Sootf s hands down to the 
present time without stops to compel re^iehvery of it Au ex 
potl facto receipt like that founded by the pursuer I will noi 
allow to oi)erate against the cautioner, more eeperially as Soott 
swears it was given by him after repeated importumtieB, and 
u{X)n a Sunday, and that the pursuer had himself fixed the 
date of Whitsunday mentioned therein, I have no doubt in 
ortlur to suit his own purposes. It is another qnostiott hew 
this document may toll against the grantor of it Mmselt It 
is unnecessary, therefore, m any view of the ease, to deal with 
the second defence for the cautioner. But I may say thai it 
is my o]>inion, that the decree was put into Soott s liands, not 
to do diligence thereon, but to keq) it for the pumuer, iu such 
orcuinstances as made him a more depositary or agent for the 
liursuer. Ou cross-exainiuation, the inursiier, contradictory to 
nis own summcms, stated that he gavo him no inatructionB ta 
use diligence against any property of the debtor at the time of 
the dehvery of the decree, aud further, that he gave him no 
order to use personal diligence, but leifl that to ScottV own 
dufcrotion, and that it was an understanding that if nothiiig 
should be realiMid by iucarooratiou, if Scott should resort to 
that step, Soott was to get no pavmeut Take this testimony 
tloif^ with the Mora ou the creditor s part, re-ddivenr of tlie 
decree uot being imperatively demanded till lately, I cannot 
think Soott held it iu any capacity for his nusfiBasaaoe in 
which tliu cnntiouer can bo held rcsiionsible. 1 th ci o fo r e 
assoibdc tlie cautioner Mooro, witli coe»is; but as to Soott, C 
reserve his liability for further dincussion as to tiie piwase 
duuvcter in winch ho acted for the punuer, though the praf 
so far iu my opinion makes him out a mere cbpositary or 
agent, and as to the measure of damages in tdiich lie may h% 
responsible to the pursuer for loss of the decree. 
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am Innkeeper was liable in poffmmt of tks valtte of a Aorte 
wjured i* her ttable, and for the keep and attempted cure oftke 
etnimal while tmder treatment, 

Thia 3i an aotum at tli« inHtaiww of Mr Gampbdl, ao innkeeper 
at Bonoaaan, against Mm Inues, Innkeeper, Saleu, both in tlie 
lalaad of MnU, cMidoding for payment (1) of ^^^$ tbe Talae 
of a brown hotae wfaioh was iigored in the defender*! stable 
while under her care and keeping, between the 26th and 30th 
days of October, 1858; (2) of £11 18a incurred by the puiauer 
lor atabUng, feeding, and attendance on the borae while under 
treatment; and (3) the sum of £7 Sa, an account alao incuiied 
by the purauer to a Teterinary aurgeon for medicine and at- 






The record was doaod on the aummona with a minute of 
defence* 

The defender pleaded that afao waa not a atabler, that she 
meraly allowed the purauer to put up hia hom aa a fayoiur, 
and that the borae waa not injured while under her charge^ 
and that^ thereforo, ahe waa not liable in the auma concluded 
for. 

After a proof, the Sheriff-Subetitute, on hearing partiea' 
procuratora, pronounced the following Interlocutor: — 

The Sheriff-Sobatitate, having resumed consideration of thia 
prooeaa, and oonffldered the prcmf led, and heard partiea' pro- 
eoratora on the import thereof— Finda it proTed or admitted 
that the defender, aa well as an inn, keeps a atable into which 
ahe lecaiTea boiaesi, and aupfdiea them with hay and com for 
payment: Finda that the purauer sent hia horse to the defen- 
dera atable on Tuesday the 26th October, 1S58, to remain 
under her cham until he should caU for it^ with directions 
lor its being fed and taken care of; that when the horse waa 
80 given over in charge to the defender, it was free from lame- 
neaa, and had no appearance of injury Ukelv to reault in lame- 
nees: Finda that the pursuer called back for his borae on the 
followiog Saturday, being the 80th October, when he found 
it lame and unaervioeable from an ii^ury in the right hind leg, 
and under treatment of Thomas Soot^, blacksmith, Salen, to 
whom the borae waa entrusted for that purpose by the de- 
ftnder, or acme peraon on her behalf: Ilnds that the aaid in- 
jury waa receiTed by the borae when under charge and 
kept for payment in the defender'!* stable: Finds, in law, that 
the defender ia Uable to the pursuer iu the value of the horse, 
winch, from the iz^ory he received when under her charge, 
be entirely loet^ and mt the keep and treatment of the borae 
from the time it waa placed under her charge; modifiea the 
anm for which ahe ia ao liable to £20 aterling: Finda the de-. 
fender liable to the purauer in expenaea of process, modifiea the 
aame to £5 ateriing, and decema. 

NoTB. — ^The defender took the punuer*s borae into her 
atable in the courae of her buaineaa aa innkeeper, and ia dearly 
liaUe for the damagea it received when under her charge. 
That the borae waa ii^jured in her stable there can be no 
reaaonable doubt. It ahowed no aymptom of lameneaa pre- 
viona to being placed there^ or for f (urty-eigfat boura afterwarda, 
even ai^poaing her aervaat M'Gilvray*s evidence to the eflfect 
that it feQ lame on Iliursday should be correct. Scott, who 
baa had connderable experience in the treatment of iigoriea to 
boraee, aweara that the lameneaa would probably manifeat 
itaelf twelve hours alter the injury had been received, and in 
that view it would have been received on Wednesday niffbt. 
It ia pretty clear that whether the horse foil lame on Thuraday, 
or afterwarda, Soott waa not aent for until Saturday morning, 
the dav on which the purauer called for hia horse, and in either 
case vnb injury waa received when the bone waa under the 
defonder^a care. Tins being established, the defender's liability 
moat fc^w under the edict mautre eaupona, and on the 
analogoua authority of various decisions. See Davideon v. 
JkttiiSaem, Jane 2d, 1749, M. 10,081; ffagart v. Inglie, March 
16th, 1882, 10 S.D. prSOO. 

The value of the norse is not very clearly made out, and 
considering that at three yean' old it was liought for fifteen 
pounds, the sum concluded for is too much. There ia boddea 
a certain baTdahip in the caMO as regards tho defender, who 
dun not api^ear io have been guiitv of any grow want of care, 



and the Sheriiiraubatltate thinka the modified sums allowed 
by the Interlocutor aa much aa can be given in the circumatancea. 

Both partiea appealed and reclaimed. The pursuer maiik- 
taining that thore was nothing in the drcomstances of the case 
to warrant the modification, and that while the SheriiT- 
Substitute found for him in law and in foel^ he waa entitled 
tmder the edict to have theae findings earned to their Isgiti- 
mate conduaion, by awarding the auroa ccnduded for with 
full expenaea. 

The defender maintained that tho Interlocutor ought td 
be roveraed, aa liability had not been established againat her. 

On advising theae papon with mutual anawen, the Sheriff- 
Depute (Cl^bom) pronounced the following Interiocutor: — 

The Sheriff having conaidered the appeala for the parties, 
and their reapective redaimina petitiona and anawera, dls* 
miiaea ike appeal for the defenw, adherea to the Interiocutor 
appealed agamat, except in ao far aa it modifiea the aum for 
which the defender is liable to the pursuer to twenty pounda; 
and alao modifiea the expenaea to five pounda; and finda that 
the aum in which the defender ia Uable aa for value of tho 
horse, and ita keep and treatment, ia thirty-five pounda, for 
which sum decema against the defender: also finda her liaUlo 
in expenaea of proceas, of which appointa aa account to be 
lodged for taxation. 

NoTC— Thia ia undoubtedly a caae of hardship for tho 
defender, but the SheriffSubstitute seems to have auowed tho 
very natural sympathy her position creates, to prevent his 
carrying out his findings in point of fact and law, to tbdr 
legitimate conclusion, lie finds, and the Sheriff, on carefully 
considering the evidence, is constrained to aaree with him, 
that the borae met with iigory in the defender's stalls, and 
that she is liid»le to the pursuer in the value of the horse he 
thus lost, and the expense of its keep and treatment while 
under cure. But in at once modifying the sum to so mat an 
extent, and alao modifying expenaea, he roally depnvea the 
punuer of the benefit of theee findings. Looking to the un- 
contradicted evidence of the punuer. the sum awarded is a 
very moderate eatimate of the value of the horse alone, leaving 
nothing fiir its keep and attempted cure. While as regards 
expenaea, the refuau of the defender to acknowledge the dahn 
at all, made it neceaaaiy for the punuer to reaort to a Court 
of juatice, and he waa therefore entitled to the taxed expenses 
ol the a<^on, which she has resirted even to the extent of 
appealing againat the very lenient judgment of the Sheriff* 
Subatitute. 

Unwilling, therefore, as he is to interfere with the Sheriff* 
Substitute's award, and svmpathising with the defender in the 
loss thus sustained by her, the Sheriff cannot avoid giving 
effect to the contention of tiie pursuer. He ia inclined, how- 
ever, to make a deduction from the punuer'a own eatimate of 
his borae, which he ought to have aopported by aome inde- 
pendent evidence, and the accounta rendered to him, but not 
poid, appear to be rather highly chaiged. There ia no aug- 
geation that the course puraued in attempting to euro tha 
hone was not a prudent one for both parties, but probably 
the defender, if intimation had been made her, might have 
arranged for its keep at a more moderate rate, and nearer to 
medi^ aid. 

Act. HkITRY NlSBET ft WiLLUM SFBOAT. 

AU, William Pibik. 
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c3* 



30 



SHERIFP CX)tTET fiEPO&TS. 



tUe eomtamed an iiUimaHon that ike deU$ vmM he paid 
and ike hunnete carried (m vutder the tame firm, hytiere- 
maimnff partner-^ffdd thai the new firm wu UMe in an 
aotionfor Te-ddiver}f of ¥mt catkt eeiU to the original com- 
pany. 

Thv pursuers sued "WiUUm Hay, rosiding in GU^gow, solo 
pMrtnOT of WUliam Hay & Co., distillan at Lochgilphead, 
Olengilp, and Little Mill, and also of Glasgow, and the said 
William Hay k Co.," to make delivery of certain empty pun- 
cheons or to pay the value thereof, "wluch were delivend, filled 
with spirits, by the pursuers to the defenders at different 
periods between 17th December, 1847, and 21st Fabmaiy, 
1857, conform to state annexed hereto." 

Hie defenders stated as a preliminary plea» that "the finn 
of WiUiam Hay k Co., as existing prior to Ist January, 1853, 
and the partners of which were the present defender, William 
Hay, and James Hay, Langlaads, Kew Plymouth, New Zea- 
land, was dlsBoWed of ssid date, and the dissolution duly pub- 
lished and intimated, and the said firm of William Hay & Co. 
and James Hay have not been made parties to this action." 
Several [deas were stated on the merits, but it is only vrith the 
preliminary plea that we now deaL 

Hie defenders produced notice of dissolution of the ooncem. 
Ill tlua notice it is stated that "the accounts due to and by 
the late concem will be received and pud by William Hay/ 
one of the partners of the original firm, " who continues the 
buuness under the fonner firm." There was thus no change 
in the name of the firm; no new partners were assumed by 
the firm, and William Hay &Co., as established prior to 25th 
February, 1853, was, in every respect, the same William Hay 
ft Co. who continued the business of the firm, with the single 
exception that one of the partners had gone abroad. 

The Sheriff-Substitute: — In respect the production made by 
the defender, William Hay, instructs that when the former 
firm of William Hay k Co. was dissolved on 1st January, 1853, 
he undertook all the obligations of the said firm, and under- 
took to pay the debts due by it; Kepels SMd prelimiiiary plea. 

Hio Sheriff (Sir A. Alison), on this Interlocutor being ap- 
pealed to him, adhered. 
Ad, J. H. WATu:f8. AlL Joun Boyd. 
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of whom was r e presented by the petitioners; and that u vir- 
tue of said joint arrangement and allocation, the petitumcn 
and their direct ancestors had exduaively used the smd right 
for the purpcee of burying their dead, for upwards of sixty 
years, and that some time ago» with the respondsnts* con- 
sent and approbation, they hadereoted a tombstone in memory 
of their departed relatives. 

Hie defence to this application for intenEot waspt«ltai«Mnr 
-—that the petitioners neither found upon, wnr have any title 
to the lair refinrred to, and that the Sheriff Coort had no juris- 
diction to entertain the question. OaC^flimCi^ that the peti- 
tioners had no right to the ground, and that any permimion 
given by the respondents to the petitioners cr their prede- 
cessors to buiy in the lair, was entirely ex gratia, and ooald 
confer no right in a question with the respondents^ the real 
proprietcnrs. 

Hie respondents produced, as their title to the burying 
ground, a memorial presented by them to the magistnies of 
Glasgow in 1838, proof led in support thereof , and delivenowe 
by the said magistrates thereon, finding it eetaUkbed that 
they were entitled to said ground, and authorising the keeper of 
the record of the Gorbals Burying Ground, to enrol the 
respondents as in right thereof. The memorial was pre- 
sented, proof led, and the deliveranoe obtained without notice 
to the petitioners. 

The Sheriff-Substitute (Mr Smith) having heard parties' 
procurators on the preliminary pleas stated fbr the re^ou- 
dents, pronounced tiie following Interiocutor, repelling the 
same, which was adhered to by the Sheriff: — 

Finds that the pursuers aver that they have been in i>ofi- 
seatiou of a one-third breadth of the lair in GortMls Chuieh- 
yard, referred to in the petition, for upwards of 60 years: Finds 
that the title produced by tlie defenders does not 'instruct 
that they are heritable proprietors of said lair: Therefore 
ropels the preliminary plea for the defenders^ so fiur as pre- 
judicial to tlus action, and before &rther answer, aOows the 
punmers a proof of their averments on record, and the de- 
I fenders a conjunct probation: Grants diligence against wit- 
nesses and havers, Mid appoints the case to be enroled on the 
16th instanty to fix a diet of proof. 

KOTB. ^AIl that the pursuers ask under this action is, that 
the defenders should be interdicted from removing a tomb- 
stone — which they say they erectod with the defenden^ odd- 
sent — ^in memory of their departed relatives. They also aver 
that they have been in use to bury their reUtives in a osw- 
third breadth of the lair referred to in the petition, wider an 
arrangement with the defenders or their predeceeeors. Die 
defenders allege that they have acquired a right to the whole 
of tiiis lair, and to instruct this, they produoe a judgment of 
cue of the Bailies of Glasgow, proceeding on a memorial ad- 



Rbxd akd Others o. Suaw and Othebs. 

Burying Ground— Posseesion— Interdict. — ThepetilUmertani 
their aneettor$ having been in poseeeeion of one-third of a 
lair for upwards of 60 tf^art, and hoeing, with content of 
the retpondentt erected a tomb-etone thereon—Jffdd, thai the 
retpondente were now harred from objeeling to the pdilioner^ 
right. 

The respondents having intimated their intention to remove a 
tombstone erected by the petitioners, they presented an ap- 
plication to the Sheriff, praying for inteidlct against the re- 
spondents and all others acting under their authority, from 
removing' or in any way interfering with said tombstone 
erected on the right-hand third of a lair in the Old Biuying 
Ground at Gorbals, or with the lair iteelf, in respect that up- 
wards of sixty years ago, a joint arrangement was made, 
whereby the lair in question — ^belonging to their common 
moestor^had been divided among three graodGhildreni one 



dressed by them to the magistrates of Glasgow; but the judg- 
ment merely authorises the keeper of the record of the titles 
of the Gorbals Burying Ground to enrol them as suoceanrs to 
their grandmother in said lair, and does not show tiiat thm 
have any feudal titie thereto; bendes the memorial and deh- 
verance appears to have been entirely an ex parte proceeding 
to which the pursuers were not cited. 

On the merits, a proof hariug been allowed to patties^ 
evidence adduced, and parties' procurmtors heard thereon, the 
following Interiocutor was pronounced by Mr Sheriff Smitbj 
which was adhered to by the Sheriff: — 

Having resumed oonsidoration of this prooesi, with the 
proof and iiroductious, and having heard parties' procanatan 
thereon, Finds that the pursuers nave proved that they and 
their ancestors have for upwards of sixW years past ecndnsive^ 
used the right-hand breadth of the hall lair mentioned in tiie 
petition, -for the purpose of burying tfieir dead: Finds that a 
few years ago, the pursuers, wxui tiie full knowledge and con- 
sent of the defenders, erected upon this right^iand breadth a 
tombstone in memory of their deceased relatives: Finds in 
these drcumstanoes that the defendwi have no right to re- 
moTtt MiU toabetone; Xhuvfore repels tbo defoooes, oontiiiuai 
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mad makes perpetual the interim interdict alzmdy granted: 
Finds the defenders liable in expenses^ allows an account to 
be given io, and remits to the auditor to tax, and repoi% and 



KoTB.— In dedding the question, the Sheriiff-Subiftitute 
BO necessity to enter into any question of heritable right. 
The Dursuers' exdosive possession for a long series of yean, 
and the defenders' expt es s consent to the erection of the tomb- 
stone in question, araear sufficient to warrant the granting 
of the interdict craved. 



AeL J. M. Taylob. 



AU, J. D. Dill. 
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Jacksoh kCo.v Pavtov k Co. 

Sale— Delivery— Judidal Authority.— i( paHtf Jtaring pur- 
duued grain, tibjtded to taie ddivcrg tm the gromd (hat it 
wu not comfarnK to nmpU. Bg the ruUt cfthe Com Ecehange, 
of »hiek thepartiet were meMltere, it woe provided that iuA 
an objeetiom must be made the day following the taU, hul in thie 
eaae it was not made till eight or (en days thereafter.— Ilcldf 
that thepur^ater woe barred from objecting, and that without 
Judicial aathoritg the teller wot entitled to reeell the grain, 
and roeover the difference inpnce from the original pnrdiater. 



Tun was an action brought by the pursuem for payment of 
the dxSSnence of price and the exponses connected with the 
re«da of 100 bagd of wheat sold by them to the defenders, 
and of which the Utter refused to take delivery. It appears 
from the rules of the OhMgow Com Exchange that purohasers 
are only allowed till 12 o'clock uf the following day to state 
olgeotioiis to the quality of the grain on tha ground of its 
being dlsoonform to sample or otherwise, after which they 
are precluded from objecting. The wheat in question was 
sold to the defenders on the 13th September, and no objection 
was taken by the porofaaserB to ite qiudity till eight or ten days 
thereafter, when the pursuers sent the delivery order for the 
grain, and by which time it in said there had lieen a fall in the 
gFun market. The defenders then for the first time objected 
to the quality of the grain. 

Tlie defeooe to the action was that the pursuen had 
no tight, without legal authority, to sell the grain in dispute, 
and that by their doing so they have cut themselves off from 
all claim against the defenders. 

The Shefi£^ after hearing parties, held, that independently 
of the rules of the Exchange, eight or ton days was too 
long to allow the defenders to object to the quality of the 
grain, and that by their defying for that time, they were 
baxred from objecting. In disposing of the defence, that the 
pmraen ware not entitled to re-sell the grain without judicial 
authority, the Sheriff said, that had it still been open to the 
defenders to have objected to the quality of the grain, it might 
hsve been a serious objection. His lordship, however, repelled 
the defence. In giving judgment he said : — 

The chief olgeotB in applying to the Court for authority to 
aell are: — ^First, to allow the ^urty refusing to implement the 
baigain an opportunity of having the article examined by compe- 
tent parties before the sale takes place; and, secondly, to obviate 
any objection that might afterwards be taken that the property 
had been disposed of under its true value at the re-sale. In 
this case the first objection has no weight* from the feet that 
by thai time the purchasers were debairod from objecting; and 
HO objeotioa wai tnken on tb« leoond ground until acVor tb« 



proof was conduded, and the case ripe for judgment; and I 
may add that, looking at the original price of the grain to the 
defenders, and the sum which it brought at a re sale, it is ob- 
vious that there \b no valid grounds for the olgeotion. The 
proof led as to the custom of trade showed that the refusal to 
take delivery rarely, if ever, occurs among the members of the 
Com Exohimge. But the three witnesses for the pursuers, Mr 
Lamb, Mr Bald, and Mr Crawford, all swore that they would 
have considered themselves entitled to have acted preoiselv aa 
the pursuers have done. Of the two iritnesses for the defenonns, 
one, Mr Johnston, was unable to say what course he would 
have taken, while the other, Mr Lowe, stated that he would 
have followed what is certainly an unexceptionable course — ^by 
applying to ttie Sheriff for warrant to selL As the case is one 
of considerable difficulty and of importance, and as a precedent^ 
I have availed myself of the opportunity to obtain the opinion 
of three of mv brother SherinHSubstitutes, one of whom is of 
opinion with the defenders that the pursuers were not entitlsd 
to deal irith the ^pain as their own, but ought to have sued 
the defenders for miplement of the bargain, and for the pioa 
of the grain. While I hold in the peatest respect the ugal 
knowledge of the Sheriff who entertams this opinion, I confess 
that I stdl retain the opinion I have held throughout) tfaat^ in 
the ciioumstanoes of this case, the pursusrs were justified in 
seUiog, and that they are now entitled to oome against the de- 
fenders for the diffarence. The practice is universally followed 
in tiie Stock Exchange and among the metal brokers, and it 
would be an unfortunate anomaly if, in an article of so fluctu- 
ating a character aa com, the same rule did not apply. I am 
glad to sav that I have had mv judgment strengthened and 
confirmed by those of the two other hSheriife whom I consulted, 
and I find that our view of the law has been adopted in a case 
decided in the Court of Session, of a somewhat sunilar nature. 
In Leung and Bone v. Ilain, Slst May, 1853, which reUted to 
the sale of three horses by the pursuers to the defenders, and 
in whidi the defenders refused to pay the price or take delivery, 
after which the pursuers re-sold tiie horses without a wairantl 
The Sheriff-Substitue of Perth, Mr BaroUy, found for the de- 
fender, but the Sheriff-Deonte, Mr Crawford (now Lord Ard- 
nuUan) found "that the defender having pumhased, and foiled 
to pay for, the said horses, after reasona b le delav, is liable to 
the pursuers in the difference between the prices he purchased 
at tad the prices subserinently obtained, and for the keep of 
Hho horses during the interval between the sale and the resale^ 
and the expense of the re^e." And the Second Division of the 
Court unanimously affirmed this judgment. The agent for the 
defenders has handed me a note of two English oases, 
which he contends, support his clients' defence. I have 
looked carefully into the reports of these oases; but so for as 
I understand them, instead of supporting Ids argument^ 
they are authorities the other way. In Hore v. Milner, Lord 
Kenyon held that the plaintiff, baviuff resold the oominodity, 
had by that act abandoned lus right to insist on the M- 
fendant taking the goods. He had not considered them aa 
the property of the defendant or the contract aa completed, 
and, therefore, could only recover damages for the breach of 
the agreement which seems very much in pointy but in fovour 
of the pursuers. Having resold the ^ftoin, they oould not> of 
course, insist on the defender taking it; but according to Uiat 
judgment, Uiey are entitled to damages for breach of agree- 
ment, which is what they now sue for. Th« other English 
case— ITa/Mfora v. Laing — ^was a case of a qualified sale of 
hemp^ provided the purchaser took away the nemp within 14 
days. The piudiaser did apply to take it away immediately 
after the sale, but it was then in pawn, and oould not be de- 
livered. The seller alleged that, aa the purchaser had 14 
davs to take delivery, tne seller had the like time to give 
deUvery ; but the Court held very property that the seller waa 
bound to deliver at any moment of the 14 days; and they 
further held that the seller, by reselling, had rescinded tha 
contract) as such resale was the strongest proof that he meant 
to desert his contract of ceneral bar^piin and sale, if any such 
existed, and to resort to his special remedy given by toe con- 
tract, which seems just a repetition of the decision in More ▼. 
Milner, For these reasons I decern in fovour of the pursuen 
for the sum sued for. 



Act, Pabtv. 



Alt, J. Clabk, 



is 



SHEMPF COURT REPORTS. 



■ iJHl " 



15th Dicbmbkb, 1859. 

BHBRIFF COURT, GLASGOW. 

(Me Saovr Bell.) 

Datid Bi'CoBBiK (HIaw ■ Tnwtee) v. Geo. Btuabt k Vo 
Faotor—Iisii— Aooountiiig — ^Bankraptcy. — Jldd, thai 
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mimion agenUf or faOan^ to whom different iwrcdM of ffoodt 
had been eomsigtud for mkf amd on which thetf made ad- 
vaneei, were uU bound to aeeowtt oqKwateljf for theproeetds 
ofeadi pared, hU had a lien over the proceeds of the ti^oU 



2. The lettofl of MlcnowIedgiiunt> gnmkod by the bankrupt 
at the time, cannot be modified or cut down, ezoept by the 
defonden' writ or oath. 

8. The tnuuaetioiia in question, haTiqg been in the ordi- 
nary ooone of bomneai^ and not having been entered into with 
the Tiew of giving the defenders a aecurity for a ivior debt> 
are not reducible either at oommon kw or by Btatutc 

4. No relevant grouids of action are stated. 

5. Under the drcmnstances, and at sqoaring aoooanta with 
a bankrupt CHtate, the defenden are entitled to set their whole 
daims against the estate^ against the whole claims of the estate 
against them, and to rank for or pay the balanoo as the 



ffoodif for any general balance which miffhl arite on a final \ cMo may tmn out. 

aceovmting. \ After hearing parties, the Sherid-Substitutc pronounood the 

following Interiocutor: — 
Ck>iJH 8. BiliAWS, who oamod on bnsinesB as a tea and floor ' ^ , , . . « », ^ „ » 

merchant fai Gh«gow, made, between the months of July and ^'"I'^^^J^^'^^P*' ^^ ^^ M'Laws, on whoec 
-M- 1 *«rT^ u* ^ i-xii.j*j ' seqnestrated estate the pursuer is trustee, earned on boamcss 

November, 1857, a number of oonsignmente to the defenders, , p^^„ ^ yAb sequestration, on tJ 

who made advances thereon. The nature of the transac- ~ ' . _ . 

tkms will be best explained by a copy of the letters which 
usually pasMd between the parties at the time. The following 
is one of these letters : — 

"Glasgow, |23a July, 1857. 
Mean Gooi*go Stuart k Co. 



ti 



the 26th November, 1867, as 
a tea and flour merchant : Finds that the defenders are, as 
designed in the summons, "brokers and commission mer- 
chants" in Glasgow: Finds that the said bankrupt was in the 
habit, for several yean before his baukruptcy, of oonsigoing 
goods to the defenders, on which they made advanocs, and in 
particular be consigned to them the various lots of goods speci- 
fied in the summons and oondesoendenoe, and received the 



m 



'GiurTLmK.s, — ^You have this day advanced to mo one . i-elative advances therdn acknowled|ped : Finds that on making 
thousand and five pounds sterling, and I have placed in your j said consignments, letters and invoices were rendered by the 
hands the foUowiug goods, which you will iuMurc from fire riitk i bankrupt to the defenders, in the terms of the letters and 
to the above amount, and sell at market rates at such times as j invoices Nos. 6-24 to 6*34, inclusive, and of whidb No. 6-32, 



you consider most snitablci, and place the prococdd to my 
credit: — 

100 sacks flour, lot 7, cost 46s 6(1 fiucbt. 

200 „ „ „ 8, „ 488 6i1. 

300 „ „ „ 8, „ 4SaOd. 
43 chestri tea» ex "Chibuto." 

lo'i sacks flour, lot 4. 
Hie above by my acceptance to yuu of the *20th and 2-1 th 
inst — Yours obecueutly, 

(Sgned) "C. S. M'Laws." 

These transactions extended over a series of months, aud 
were brought to a dose by the sequestration of M'Laws' 
estate on 26th November, 1857. It appears that the defenders 
were in the practkse of selling the goods consigned to them by 
M'Laws, and applying the proceeds generally to his credit. 
In some instanons the parcels of goods consigned did not 
realise the amount of the advance and expenses, but on an 
aooount current including the whole transactions, a balance 
appeared due by the defenders to M'Laws' estate of £233 
18s 8d. 

The present action concludes to have the defenders ordained 
to hold just count and reckoning with the pursuer as trustee 
on M'Laws estate, for the proceeds of the consignments made 
before sixty d^rs of bankruptcy, and further, in the event of 
its being ascertained that the consignments made after that 
date were made in security or satisfaction of a prior debt due 
by M'Laws to the defenders, to have the invoioes, accounts, 
letters, or other writings, whereby the said consignments were 
made, reduced, or rescinded, and the pursuer restored thars- 
•gainst. 

The pmnoer claimed a separate aooount of each transaction, 
and craved decree for the balances which might appear in his 
fisvour thereon. 

The defenders admitted the tranHactions with M'Laws as 
explained in the letters produced, and maintained the follow- 
ing pleas in law — 

1. Both at common law, and by the usage of trade, as well 
as by express contract and agreement betwixt the defenders 
and the bankrupt, the defenders were, and are entitled to 
a lion over the goods consigned to them by the bankrupt, 
and to retain from the proceeds of the lots so oonBigned, Uic 
^omit of their advanocs, store mit, nad tiiarges. 



which is a ipecimen, mutatit mutandis, of all the rest, is 
follows:— "X4 12.— ^hisgow, Aug. 10, 1857.— Messrs George 
•Stuart ft Co. — Gentlemen — You have this day advanced to mo 
four hundred and twelve ponnds steriing, and I have placed 
in your hands the following goods, which you will insure firom 
fire risk, to the above amount, and sell at market rates at such 
times as you consider most suitable, and place the proceeds to 
my credit: — Lot 0, 140 sacks flour, 'Cruickshauks,* ooat 46e 
each, and 100 sacks do., balance of lot 5. The above by my 
acceptance to you at 8 mos. from this date. — ^Yours obediently, 
(signed) C. 8. M'Laws." Finds it is instructed by these docu- 
ments and by the other productions in process, including the 
voluminous excerpts from the defenders books Noe. 17 to 22 
inclusive, and by the parole proof that the defenders, in reoeiv- 
ing and dealing with said consignments acted as brokers and 
factors for M'Laws, charging him the usual oommisnon on the 
sales efiiscted by them, and accounting from time to time for 
their intromissions: Finds that the five consignments spedfied 
in the second part of the summons in the second action, and 
on pages 10 and 11 thereof, were made vrithin GO days of 
M'Laws' bankruptcy, but the pursuer has &iled to instmet 
that these consignments were made in security of prior ad- 
vances, or with tne view of giving the defenders a preference : 
Finds it on the contracy instruoted that they were made 
in ordinary course of business, and that, as fitf as appears, 
they could not have been consigned in furUier security of prior 
advances, seeing that, at the commencement of the running of 
the 60 days, the balance was not against the bankrupt but in 
his favour, and, after deducting the advances made on said five 
last consignments, together with the chaiges thereon, firam tho 
prices received for the goods, an additional *>*^*^"i>ft aocroed, 
which the defenders have all along admitted they hold to the 
credit of the bankrupt estate: Finds that both at oommon law, 
and under the agreed on businesB relationship between M'Laws 
and the defenders, the latter, as &ctors or brokers for the tat- 
mer, had ageneral lien for anv balance arising on their general 
account, the principle on which such lien is oonoeded being, 
that when a factor, in the course of receiving goods from Ills 
principal, to be sold for his behoof, engages his crsdit, or 
advances moncrv on said goods, he must be understood to do 
so^ not on the ndth of anv particular consignment, but on the 
faith of all the goods likely to oome into his possession : llfesre- 
fore finds, first, that the defenders are not bound to hold cotant 
and reckoning with the pursuer, on the footing of dealing with 
each consignment as a separate transaction, to be brought to a 
separate balance; and second, that no sufficient ground has 
been made out by tho pursuer in support of the ooi^usiona for 
reduction in the second summons, either nnder the Act 1606, 
cap. $, or othcrwitH^ audi to th« above e&tout| suBtaiag tl» 
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Bat M tiisni itf an admiUad ImIaooo due by the 
defenden to th« punnier, evou oix tho defonden' owu view of 
thair liftUIity, to which effect hm now been givan, and aa it 
baa not jet bean aaoeitaiuad whether the poniiier admits the 
aocunoy of the defanden* atatement of laia balance, appointi 
the CMiae, before pronouudag further, to be put to the aebate 
roll of the 8th invt., to hear parties* pcoooratam on thia point. 

Una interiocotor having been appealed to Sheriff Aliaon, hia 
lordahip^ after hearing parties, adhered to the interlocutor 
appealed against^ and adhibited the following note to hia 
interioctttor: — 

The tranaactlona between the bankrupt and kho defenders 
were of m vety ezteudTo and oompUoated deaoription, but on 
the whole the &ir inference leema to be that they were tho 
agents of the bankrupt, at least quotid the advancing money on 
gooda impledged with them and disposing of sooh goods; aa 
such, they seem entitled to the general lian for which they 
co nt end. The letter which accompanied the different paicels 
of goods impledged, dearly oonstitated an agency, at least in 
regard to that parcel, and their number and the numerous ad* 
vmncea made on them, as proved by the excerpts from the 
defenders' ledger No. 5, appear to run them all into a 
general ageacnr like a bankar^saooonutwiUi his ouatomer. This 
ia what the dafandefa say on oath was the reUtion between 
tbem; and the written evidence in process, as well as its general 
complexion, supports the same view. The letter says that 
the proceeds oi the goods impledged, when sold, are to be 
plaoed to '*my credit"— it is not said to the credit of the 
''advance made on the deposit of eadi parcel.* It is true that 
in the stock-book the advances on each parcel are specially 
charged against the proceeds of that particiuar paced, and that 
certaudy looks like a special impiguoration — ^not a running 
auoount between an agent and hia obustitueut But to this it 
seems to be a soffident answer that the letters of depcdtation 
lodged with eadi pared coustiiutod a factory, because they 
gave not mcrdy a power to sell, but an iustructiou to do so, and 
to place the proceeds to tho depositor's credit generally, which 
GRSited a rdation, not of deposit or pledge, but of factory, ex 
comiraelu. The account current with the bankrupt is one con- 
tiuuoua account balanced from tunc to time on the whole 
transactions, iost like an ordinary banker's account witib his 
custoukers^ which entirely supporte the same view. 



Ad. Bkvwh k DunLOP. 



All, J. Kaibhith. 



17tu Deceuuo, ]8J'J. 

bUJ£KlFF COt'KT, GLASGOW. 

(llB S^HKiurr Stbathlun.) 

Hbnuy Kakck v. li. H. KoK. 
Furum — Statute of Limitations — rruwrriptton — Cilutiuu — 
Execution. — Jicfd, (1) »a an adiou ra'md in fkotlaHd^fw 
jtaguUfU of (too prominorjf nota granted by qm £»*jti^ma» 
(0 OHOthcr, iM Bnf/fatid, thai the Scotch law of itntcrqUion, 
and not the Snfffith Statute of Limitaihtu, api/ficdy there Uiug 
HO aiUgalion thai the dt fender had resided U England for 
9ix year* after the notes felt due. (i) Thai the abtcnee of the 
qjjieer't name in the body of the citation does not inoalidate it, 
the citation being signed bg the qf/iccr, and containing his 
oMeiai ehameter. 

Thi ponmer sued for payment (1,) of the sum of £'25 steriuig, 
advanced in loan by him to the defender, on or about 29th 
Beptember, 1847, coufunu to promissory note of that date, 
granted by the defender to the pursuer. {'2,) Tho sum of £10 
lUs, advanced in loan by the pursuer to the defender, on or 
aboat 8d January, 1848, conform also to promissory note of 
that dnte produced; and (3,) £14, being the amount of an 
account for law busineta performed by the pursuer for the 
defender, commencing on 8d April, 1847, and endiug on 22d 
Aoguat, 1850. 
lu mipjMirl vi bih vbum the r-uvucr |>rodu«ad tbt two 



promissory notes^ and the account referred to, and a copy of n 
number oi letters addressed by the pursuer to the defenfier, 
with the defender's ankwers tharsto. This oonespondenoe, 
which ia dated prindpaUy fai 1840 and 1850, refers to the 
dd>t^ and contains repeated promises of jiayment. But the 
letters beyond the yean of prescription contain no admission 
of the existeQce of a debt at alL 

The defender stated inter alia thefoUowing iileas indefence:^ 

(1 .) PkeUminary — ^That there is no valid dtation, the officer's 
name not being inserted therein, and the execution is im- 
probative. 

(2.) That the promissory notes and account foundod on, are 
prescribed and fall under tho EngUsh Statute of Limitations^ 
which bars tlie present action. 

(3.) That the promissory notes are not due or owing by the 
defender, and he recdved no value therefor. 

(4.) The acoount founded on is overduirged« 

The Sheriff-Substitute, after hearing parties, iirououuced 
the following Literlocotor and Note: — 

Having heard puiies' procuratorv on the dosed record, the 
proliminaiy pleas in defence^ and abo thdr pleas on the merits: 
Finds, that the omission of the officer's name in the body of 
the dtation appended to the copy summons served on the do* 
fender is unimportant, because the dtation is subscribed by 
the officer, and he is described in it by his official character : 
finds, that the execution of dtation is in all respects formal 
and probative^ therefore repds Uie praliniinary iilea founded 
on the objection stated to the dtation and execution : Finds it 
admitted at the debate, by both parties, that they are natives of 
Enj^nd: Finds it also stated by the pursuer, that the sums 
of money sued for were advauceid and iMkt to the defender in 
Cambridge, whero he granted the two promissoiy notes men* 
tioned in the summons, and which are produced in i«ocess : 
Finds it averred by the pursuer that tlio dates of makuig tho 
alleged advances and of grantiim said promissory notes, wero 
20th ^^eptember, 1847, and 8d Anuaiy, 1848: Fmds, that the 
defender had left England and was dcmicfled in Glasgow 
before institution of the present action: Finds it pled in defence 
that no part of said sums is resting owing, and that the said 
promissorv notee, which the defender does not deny having 
granted, do not fonn any ground of action ; and that whether 
tho debt was ever due or uut, more than six years having run 
since the notes fdl due, the debt cannot now be recovered^ 
bdug barred byj^the Kuglish Statute of Limitations^ or have at 
least undergone pivscription according to the law of Hcotland: 
Finds Uxat the defender has not stated in defence whether or 
not he had lufl Kuglaiid before the oiicration of said statute 
took uiiect; and iu Uic absence of such statement ho is not 
entitled to take benefit from any plea which might ariso in 
case the Statute of Limitations had nm befon he left Enf^land 
and acquired a Scotch domicile: Finds, that the professional 
account churned commences on 3d April, 1847, aind ends on 
22d August, 1 859, but it is not continuous, and thero are no 
details of any biisiuesri done by the pursuer between 21st 
August, 1850, iwd 29th Maroh, 1850, an interval of nearly 
nine years, and in Uiesv circuuMtauces, Finds, ui jioint of law, 
tliat although said promissory notes wero granted in England, 
m a transaction l>etweun Englishmen, yet bdng prudooed in 
an action to enforce parent of the claim instituted in a 
Scotch Court, the prescnutiou of this country applies, which 
amply limits theproof, and not the Statute of Limitations, whidi 
entudy exdudes the creditor's right to recover — the lex fori 
debitoris bdng in such case the rule, and not the lex lod 
contmetnt: Finds, with respect to the isxyfesdooal acoount sued 
for, that the whole items thereof, prior to 21st August, 1850« 
have undergone the triennial prescription established by the 
law of Scotland, and applicable to such debts: Finds, that tha 
items from 20th March, 1850, appear, from tha feoe of the ac« 
count itsdf, to consist d* charges for writing letters to the de- 
fender, demanding payment of the sums said by the pnrtuer to 
be due to him, and also to his own agents on the same subject^ 
and do not, therefore, like all simuar extra-judicial charges, 
fonn ground of claim against the defender his alleged debtor; 
and the greater portion of the prescribed tiart of Uie account 
consists of items of tho very fame kind : J*iuds, that the sums 
sued for, soiMrate from said account, aro stated to have been 
mIvmicm mftds iu Iomi to thu ddoudw; Fiads^ thwtCoc^ thi^ 
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tlie conirt ituti on mml mtm^ awing of the nid wmoM, mod 61 ih» 
Mid aooouute, so Car m oonawting uf proper ptofenioual cliaiKes, 
CHI only Ue ptuved by the defender* writ or o^th, and aUowii 
the pamaer a proof no limited aooordingljr: Gnuittf diligence at 
Us iiiHtance ageiniit wifneewoi and haven, and couimiauou to 
any of the Dopnte-Cleiki of (Joort to teke the depocitious of 
haven, and to receive and certify ezhilnto to be reported 
forthwith ; and in case the punuer ahall fail to prove teriido 
of the defender, appoiuta toe cane to be enrolled, thai a diet 
of proof may be fixed Cor taidng the defender's depoaitiun. 

NfjTK. — ^Tbc defender |4eads that the soms of cash socd for 
having boon advanced in England, by ono native of Kuglaud 
to another, that the iiromiasoty notes being ap|iarcntly I'nntod 
in that (lart of the United Kingdom, and that more than six 
yean having run from the dates when the notes fcU due and 
riffht of action aruse, that therefore the KugliMh Statute of 
Lmntatious apylied, which excluded all title to recover. Hue 
plea seems unfonndud. Justice Story thus states tlio law of 
the question which the defender has raised : " It is ouivcrsally 
admitted and established that the forms of remedies, and the 
modes of proceetUi^, and the execution of indgments, are to 
lie regulated sdely and exdtisivdy by the laws of tlie plaoo 
where the action u instituted ; or, as the dvilioiis uuiforuily 
erpraas it, aocoiding to the /er/orL^ — Oomjiiel of LawSt 5th 
ad. sec 666. And again : "Hie fonns of remedies, and the 
inrder of judicial pnx«edings, are to be aonffding to Uic law uf 
the place where the action in iuiititutod, witliont any r^;anl to 
tliu domicile of the yatiiot, the ori'riu of the ritfht> or the 
country of tlie act." -J. C. 664. llr Kurge iu his learned 
C*osiMeN/ar*cr oh Colotual amd Fotxigm Laiet, vol. 3, p. 88U, 
affirms tho rule in idmilar terais, ami tho law of Scotland 
adopts it--AWl'. 111. 7, 4H. The vecy point raised iu tlie 
{ircsont disc was decided by Lonl Brouguaui (Chaiioeilur) in 
Dow V. UiH»mttHn, 18n7; 2 Shaw A M'LniH't JUp., U. L. 730. 
If the (juesti«rti liad been raised whctlicr the defender had 
rciiiainufl iu Kugland until the statute of limitaUous, o|ierative 
in that kiugdoiu, had taken effect, it would have Ixwn im- 
puasiblc to dii»rogard the plea, or refuHo its oflect. Mr i^uige 
observes: "The /orr/ya prescription is the nde in Scotland, 
in all casm where Uic debtor has remained long enough 
domiciled in tlio foreign country to bring it into o|K:ratiou. 
For the debt being onoe extingnished abroad cannot be revived 
merely by the debtors pasKing into Scotland. ** — 3 JSurtfe, p. 
882; see also Nt/tea Enk. III. 7, 48. Cut there are no avet- 
mciits to raise this plea, nor has the plea boon stated. 

llio pursuer, SMSuming that the Scotch law of prescrip- 
tion Mipliod, maintained that the defender's letters in pro- 
dudod its operation, but all the letten produced, except 



enter eomplained of, opeos op tke neoid, and aDoiwa the d»- 
fmder, on pavmsnt of one guinea of interim cipeu aea to tho 
puisner wilfam six days^ and on the same bei^g marirfid as 
paid on the laterioeotor sheets, to amoud his d^enoas to the 
effect above stated, and remits to the Sheiifr-Hubatitnte to 
adjust and doec the reoocd of new, and thereafter to do farther 
iu the cause as to him shall aeem jtirt^ 

Ad, UOBERT t'ABttWeLL. AU. W. D. llALLb 



20th UlXKHBBB, 1800. 

SUJ£U1FF COURT, GLASGOW. 

(Mr SuKRirr STBAmmv.) 
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thc«s of cUto 27th April, and 28th May. 1850, are within the 
yean of prescri|itiou, and the two latest, which arc beyond, do 
not refer to the ivromisHory notes, nor do they ackuowkidgo any 
debt at all. To Imvc aiiKWcrcd the ponuer's purpose, those 
laJtost letten ought to lt:ive rof'crroil tit tbo notes and recognised 
tl^ deiit as sulixiKtuif;, tidCt PrlncijJct, sec 500; and no mere 
reference to a debt biill unsettled will »uflicc. Jllair v. Jlorhf 
30th Nov., 1868, 31 Jm-rV, p. 16; and Ikatk of Hcotland v. 
//ora, 31 Jiwigff p. 610. J tut if the punuer is satisfied witli 
Ids position he can rcuouncc ivoof tcnpiOj and sufTer the case 
to take its final conrHc. 

On aiipeal the Sheriff adhered to the findiugs of the Khoriff- 
Bitbstitute, but on the motion of tlie defender he opened up 
the roconi, to tho effect of allowing the dcfeuder to add an alle- 
gation that he had residcil iu Kngbiud for itix ycaiM after tlie 
notes beuune due, and tliat they Uieruby fell within the Statute 
of Limitatious. llie following is his Interlocutor: — 

Having heard ]iarties* proouraton under the defender^ 
appeal npou the Interiocntor appealed against, dosed record, 
and whole process: Finds, that the case, as the recoid at pre- 
sent stands, has been rightly decided by the Sheriff-Hubstitute 
1»y the Interioeutor under review, seeing tlie want of any 
ailegaiion on record as to the defender having resided in 
•pgnglMiH for six yvBOB afler the promissory note libelled on fell 
doe, does not let in the ideas iu law stated by the defender 
fomided on the English Stotute of Limitations, but in respect 
the defender states he is now prepared to supply that defect 
in the leeord, by averring tliat he resided in England for more 
4hMk six yean after the note fell due, and that the note thereby 
fell under the Statute of Linutations: FindH, that tho reoord 
^ poi been projierly made up, therefore rcvoUs Uio luVoiio< 



JjandlonI and Tenant > -Damages — Liability for.- >Cfrr«si- 
i 9lunee$ U wkick a tCHomt wom kdd tidbit for damages, 
oeeaaiofHcd to (he tcwnU of the flal bctow 6y (kc oecr^ow of 
water. 

Tub defender in tins ease is {iroprietor of a flat in Jamaica 

Stivet, («hii^w, which is let to a tenaut, and the puiaucr is 
j tenant of the flat immediately bobw, which belongs to another 
I laudluid. In A|«il and May, 1858, water omped fium the 

pi|ics and jawbox in the defender's flat, which were in an 
I imperfect state of rofsur, and came through the luof of thepnr- 

stter's warehouM, and damaged his goods. To recover thai 
I damage the pursuer raised this action. 
> The whole facts of tlic case as disclosed in the |sroof, arc 

detailed in the Sheriff-Substitotc's Interlocutor, which wo 

ifubjoiu : — 

Havuig heard parties* i«ocuraton on the coocluded proof 
and whole cause. Finds, iu jioiut of fact, that on or about 3d 
and 21st April and Gth and 8th May, 1858, water in oooaider- 
able qiumtitios was |iennitted to flow from a cut or hole iu a 
water |ii|ie imiicrfoctly cksied, and which fiipo led from the 
ccnspool situated under the jawbox in the kiUuien of the house 
liebngiiig to tlio defender, in the tenement No. 24 Jamaica 
Street, GhMgow ; and the water fell on the floor, and deacend- 
ing through the ceiling of, and into the back warehonae in tho 
occupation of, the punuer, underneath the defender's snid 
kitchen, and on each ooeasion damaged, by dimolouration, xinc 
goods which were stored there, and caused ouosideraljle euti- 
fusion in tho punuer's business {irennses and labour in shiftin;^ 
and rcpladug tliu goods: Finds it proved that during the said 
occasions lilwUed the defender's said house was in the oocu|ia- 
tion of a tenant, tuid was not p o sse i sw d by lumself, but that 
the defective state of the said cessiraol i»iiic was the caose of 
the overflow, and it has not been proved to have boon eauood 
by any fault of the tenant : l^ds it jiroved that complaint was 
made to the defender immediately after the fint overflow to 
have tlie pipes reisiirud ; iiut, although he promised, he fiuloil 
to do so, and a second, third, and fourth overflow happened, 
causing continuing damage to the punner's smd ^ooda, mud 
e.xixwing him to inconvenience and trouble ; Findi^ m point of 
law and in these ctrcumstancea, that the defender is fiablo In 
damages to the punuer: l*lmbi that the ponmer has fidled to 
prove siiedfic damages or to supply detailed infonnatiou of hu 
lees, but the some has been vaguely stated at £4 and £6, and 
at "some pounds' each time : Finds that having rqgard to the 
description of goods ii\jurcd (xinc rones), whion were maira- 
&ciurei1 for, and meant to receive, water, and, therelarei, not 
likely to be seriously iiyured by the overflows oomplained of, 
and to the indcfhute nature of the proof of damage^ that iu the 
whtde circumstances ten pounds is a reasonable sum in name of 
com()en8ation for the injury to goods and ineonvenienoe sufiered: 
Therefore finds the defender Imble in that sum; finds him aho 
liable in expenses : Allows an account thereof to be lodged, and 
remits the same to tho auditor to tax and report, and deoeraa. 

NoTB. — ^The Sheriff-Substitute has not taken into aoeonnt 
the daim which the punuer looaely sets up in his summona for 
damages alleged to have been sustained pnor to 3d April, 1858, 
because, besides being inaccurately and too generally libelled, 
tiic proof does not support the chum; neither haa enbot lieea 
given to tho injury nUoged to h*YO bew flUitMiied| tbpu^li lli^ 
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flooding, to the house and pr op erty of the ponner's porteri 
M'LeUan, becacuw the pvmoer St not mtilulo to oUlm damages 
on that individoal's behalf; nor has any consideraUon beian 
gi?eii to the damage prored to have been done to the oeUmg 
of the parsner^s waaeboose, and to the paper on the waQs, be> 
oanse uieee are not grounds of loss complained of in the sum- 
mons. On the other hand, the Sheriff-Substitute thinks that the 
proof in defence, which would attribute inferentially the cause 
of the flow of water on the pursuer^s warehoow to the tenant 
in the oocnpation of the house above the defender's, is unsatis- 
feeioiy, and does not excuse the defender. It may be true 
that water deaoended on the defender'H tenant from the tenant 
above, but it is very dearly established that on some of the 
ooeaeionsy when the ovecflow complained of happened, the 
witnesses saw, in the defender's house, the servant maid dry- 
ing up the water on the floor, and no trace of water having 
oome to that house from above could be traced. Then, it is 
eetahlished that when challenged, the defender admitted the 
fiKilt to be his, and agreed to uve it remedied. Besides, it is 
in evidence, as indicating conscious liabilty, that Che defender 
had ciSarod a sum in name of compensation to the defender. 
If the defender had repeated the offer in tliifl action, and made 
oooBgnation of the som, it might have saved him from expenses, 
but tnat conrse was not taken, and a very unsatisfectory de- 
fanoe stated, which leaves no alternative but to award expenses 
as a natural sequence to the finding of damages. 

On appeal, the Sheriff-Principal adhered, adding to his 
Interlocutor the following note : — 

Kon. — ^The defender here made out a very tolerable case 
of non-HabQity, founded upon some evidence which he adduced, 
tending to show that the water which injured the pursuer's 
pewmises came not from the flat above or the iawbox for which 
the defender was responsible, but from the flat above, which 
waa in the possession of a tenant. But that case, whkh was 
founded entirely on an inspection and proof in June, 1858, and 
aboDt a year after, is entirel v destroyed by the report produced 
by Mr Sim as a haver, dated April, 1858, at the time when the 
flooding complained of was going on, which shows that, at that 
time at least, the jawbox was letting out to a great extent, Mid 
the damage was directly owing to that If the defender had 
repeated his offer of £12, and consigned the money, he would 
have been entitled to expenses, injiSead of being found liable 
in them ; but as he did not do that, nor found Ids defence upon 
any water having come in from the floor above, but contested 
his liability upon other srounds, which were either fuUle or 
have been dispix>ved, the finding of expenses became un- 
avoidable. 



Ael. O. T. Maolat. 



AU. J. Tatwtu 



20th Dkckmbkr, 1850. 

RHERIFP COURT, OLASOOW. 

(Mr Sbxbikp Bkll.) 

Javkr CiowHicLT. V. William Waua. 

Submission — Award — Reduction.- -I/fld, Ihat pffot armng 
out of aXUigtd trrerpUaritin nn Ihe paiH of ihe m-Jnter, cannot 
cpmpdenily hf nuUntatfied in defence to an action founded on 
a formal fcritUn eneard, 

Bt minute of agreement and sale, entered into between the 
pursuer and defeniler, they referred to the amicable decision 
and final sentence of George Bell, architect, GlaKgow, all dis- 
putes and differences between them, in <H>nnection with the 



and finishing of a selfH»ntained lotlging and pertinents, I offered to sist this process for a reasonable time, provided the 
forming No. 1 1 HamilUm Park Terrace, under a sale thereof j defender stated that it was his intention to raise a reduction, 
by said minnte by the pursuer to the defender, for the sum of I but ho declined to make such statement: Tliereforo repels the 
£1250, and all daims of every kind, one against the other, 
arising ont of or relative tliereto. 

On 24th August, 1858, the arbiter issued an order, finding 
jl^mk £1050 had already been paid, appointing the tlefender to 
make a fortlier paymont of .K12f> to balance of the price of the 



lodging. This order the defender did not obtemper, and on 
26th July, 1859, the arbiter, on the pursuer^s craving, issued 
an interim decree arbitral, deoeming in terms of the order, 
and reserving quoad tUtra all the questions referred in the 
Bubmiasion. 

The present action is raised for the purpose of enforcing the 
award referred to, and concludes that the defender shoidd be 
decerned to make payment of the sum of £120, with interest 
fjrom the date of the decree arbitral. 
Hie defence stated was : — 

(1 .) That the award founded on was not binding upon the 
defender, in respect the arbiter had disqualified himself from 
acting, by having had nnmerons meetings with the pursuer, 
without the presence of the defender, in referenoe to the subject 
matter of the reference ; by having received payments from 
the pursuer in connection with said reference, without the 
knowledge of the defender ; and by having become cautionw 
for the pursuer for jioyment of certain marble jambs, mentioned 
in the minute of agreement and sale, and forming one of the 
points of difiteenoe between the parties. 

(2.) That the sum sued for was not doe, in respect the 
pursuer had failed to give the defender possession at the 
stipulated time. By the minute the pursuer was entitled to 
possession on 25th May, 1858, and the pursuer was liable in a 
penalty of £20 for every month the defender was kept out of 
poasession after that date; that the defender had been nnder 
the necessity of raising an action beforo the Court of Session 
to obtain poss essi on, and that he did not succeed in obtaining 
it till 80th December, 1858, by which time £160 of penalties 
had been incurred. Further, the house was unfinished when 
the defender obtained possession, and he had expended a con* 
siderable sum in completing the stipulated work. 

(U.) That the defender had not had an opportunity of seeing 
the alleged interim award, and in the meantime he pled that 
it was vifra vires of the arbiter, and otherwise ddective in 
law. 

The pursuer answered, that the defender was not entitled 
to state, by way of exception, such objections to the agreement 
or interim award, and that, assuming the defence to be true 
in point of fact, it could not be given effect to in this Court, 
The agreement and award wero exfaoie formal and regular, 
and reduction was the only form in which they could be set 
i aside. 

j The Sheriff, after hearing parties, gave effect to this view, 
; and npelled the defences. The following is his Interlocutor :-« 

Havingheanl parties*procuratorB, and resumed consideration 
' of the whole process : Finds, that it is not denied by the de« 
I fender in his minute of defence, that the submission under 
which the decree arbitral, founded on in the summons and 
produced, was pronoimced, was regidarly entered into, 
confoim to minute of roference. No. 8/1 : Fmds, that whero 
from any omission or oversight in the deed of reference, dili- 
gence cannot Ijo done thereon, the proper course seems to be, 
to institute an action before the Judge Ordinary or Court of 
Session, founding upon the award, and craving decree in terms 
thereof, and in such action the defender is not entitied to go 
into tiie merits of the submission or decree arbitral, they 
being as much entitied to protection without a danse of regis- 
tration as with it, (tee Parker on Arbitration^ p. 191): Findsj, 
that the only defences stated in the action are oirected agidnst 
the validity of the decree arbitral, and these cannot be enter- 
tained unless in a reduction: Finds that the Sheriff-Substitute 



defences, and decerns in terms of the conclusions of the sum- 
mons: Finds the defender ah<o liable in expenses, allows an 



account thereof to bo given 
auditor to tax and report 



in, and remits the same to th«* 



(7*0 he continwd.) 
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DIGEST OF ENGLISH CASEa 



^tQtni of €nsliBlg Casts. 



8rH AMD Oth AuausT, 1859. 
nOUSS OF LORDS. 



G0LD8MID AND Amothxk r. Catenomx axi> OrnxRS. 

BAnkrnptey— Double Proof— Sepante Firnis. 
Turn Ann of Deane, Gotile, k Co., of Pemambuco, con- 
gitted of three partners. Two of theeo parinen carried J 
on bmiikeiB in Liyerpool, nnder the same firm, but the 
third partner had no interest in the Lirerpool hotiM. ' 
The Liverpool honae managed the buaDen of the Per- 
nambnco house in this coantry, and the Pemambuco 
house managed the bnsinem of the Liverpool house in 
Pemambuco. Both houses having become bankmpt.— 
HeUl, that the estates must be dealt with as separate, 
and that the creditors of tlie Pemambuco house were 
not entitled to share in the estate of the liverpod 
house. 



" BufSBT loss, will reeeive their indemnii 
" or discount; but in every case of loss the company will 
** r eser v e to itself the right of reinstatement,]n pfefiarenoe 
" to the payment of claims, if it shall judge the Ibraier 
" course to be the most ezpedient.** A building insured 
having been partially injured, the company elected to 
runst«te. The Commissionem of Sewers afterwards 
caused the building to be taken down as dangeroiis — ^its 
dangerous condition not having been occasioned by the 
fire. — Held^ that notwithstanding the company were 
bound by tlicir election to reinstate. 



18th Jonb, 1859. 
EXCHEQUER CHAMBER. 



Jackson and Anotiixr r. Fostrr. 

life Assurance — Condition as to Suidde. 

A POLICY of life assurance contained a provision that it 
should be void in the case of the death by suicide of the 
insured; but that, *Mf any third party have acquired 
** a Uma fide interest therein by arrangement, or l^ legal 
'*or equitable lien for a valiuible consideration, or as 
** security for money, the insurance shall nevertheless, 
*^ to the extent of such interest, be valid and effectual, 
'* notwithstanding the suicide." The insured became 
bankrupt abroad, and his estates by operation of law 
were transferred to a trustee for his creditors. He there- 
after committed suicide — Held^ that the legal assign- 
ment to the creditors did not foil under the exception, 
and that they were not entitled to recover. 



Sd May, 18{»9. 
QUEEN'S BENCH. 



Fray f. Dowles. 

Attorney and Client. 

TTehJ^ tliAt an attorney who compromised a capo con- 
trary to lus client's instructions *iv«'w liable in damages. 



On May, 1859. 



LOrn June, 19S9. 

Tauvaco and OmRRs r. Simes ani> OntRiut. 

Contract of Sale — ^Implement. 

A PARTY who has purchased a certain quantity of goods, 
or a cargo of not less tlian a certain quantity, cannot be 
compelled to take delivery of or pay for a less quantity 
than that stipulated. 



14Tn June, 1859. 

Tub Maodauna Steam Na^^gation Co. r. 1>on 
Juan de Francisco MARrnf • 

Ambassador— Privilege. 

The envoy of a foreign state, duly accredited to and 
received by the Government of this country, cannot be 
sued in an action for civil debt. 



Brown and OrnKRs r. The Boyat. Insuraxcb 

Society. 

A POLICY of fire insurance contained thiA stipulation 
that— "Persons insured by tb» company, and wlio may 



3d k lOrn November, 1859. 
COURT OP PROBATE. 

hi re The Goods or James Webster, Deceased. 
Confirmation and Probate Act, 1858— Duplicate 

Confirmation. 
The CoraraisBary of Edinburgh having allowed a dupli- 
cate or second extract; under the f^ of the Court, oon- 
finnation to be issued, in consefiucnce of the first having; 
been sent to Australia,— /A*/*/, that the responsibih'ty of 
jiidjaing of the competency of the duplicate confirmatJon 
rested with the Comuiissory, and that the Coiwt of 
Probate was bound to receive and give it effect in 
England. 

Note.— The doubts expressed by the learned judge in 
tliis case appear to have arisen from a misapprehension 
of the nature of the document before him, which was not 
a wKiond or duplicate confirmation, but merely a second 
extract or oflice copy of the original judicial Act. It is 
singular that altliough the case was adjoumerl for farther 
information, this soem.$ never to have been exphuned. 
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§igni ni €uz\n\ (fames. 



Ut8 ft Mm Fen., II79 JiTHi, h 87TB July; 1859. 
S0U8£ OF LOBDfi. 

Taa Bbutol ahd Kxktbr Sazlwat OoxPAsnr v. 

Coiuirs. 



Tex plaintiff (CoUint) deliyered at the Bath Station of 
thfi Great- Weatem Bailwaj, a Tan-load of ftmutore, to 
be oonyejed to Torquay, and dgned a xeoeiTe note for the 
iame, which was headed, *'Bath SUtion— Great- Western 
Bailwaj Companj/' and contained, "ReoeiTe the nnder- 
mentioned goods on the conditions stated on the other 
iUe; to be sent to Torqnaj Station, and delireied to 
A. B., oonsigneei or his agent.** Among the conditions 
iodossed npon the note, was the Ibnrth, to the efifoot that 
the railway company shoold not be answerable for the 
loBof^ or for damage to any goods arising firom fire. The 
tenth condition was, that all goods addxesnd beyond the 
limit of the deUrery of the Great- Western Railway 
Company, should be forwarded by caxrier or otherwise; 
that the charges of such carrier shonld be added to those 
of the company; and that the responsibility of the com- 
pany shoakl be considered to hare oessed upon the receipt 
of the goods by each other carrier; that any money re- 
ceiTed 1>y them as payment for the conveyance of the 
goods by sooh other carrier, shoold be received only iai 
the oonvenienoe of the consignor; and that they would 
not be responsible for any loss, damage, or detention 
which occorred beyond the limits of the ssid company. 
The goods were destroyed by fire (not arising from 
n^igence of the company or their servants) in the 
company's premises, at the terminus at Exeter. — HM^ 
reverdng the judgment of the Court of Exchequer 
Chamber, and reverting to the Judgment of the Court 
of Exchequer, that the company were not responsible 
fortheloflk 



IGxH Jun, 1869. 
QUEEN'S BENCH. 

LovoicAV V. Jaksxw. 

Policy of Insurance— Wfongftil Seiiuie— Total 

A POUCT of insurance on goods on a voyage from Lon« 
don to a port on the west cosst of Africa, insured the 
owner of the goods wter alia against ''taldngs at sett 
arrests, restraints, and detainments of kings, prinoesi 
and people.'* The ship and cargo were seised by a 
Queen'ft ship, and condemned by the Admiralty Coorl 
at St Helena, ss having been engaged in the slave 
trade, and notice of abandonment made to the under* 
writers. ' This sentence was twelve months afterwards 
reversed upon ai^Mal. The goods still existed in specie, 
but deteriorated in value at St. Helena.— £e2i (1) Thai 
the seizure having been wrongful, wss a peril insured 
against; and (8) That on the seisure and abandonment 
there was a total loss. 



lOxB AsBiL, h 4th Mat, & 18th h SOtb July, 1869. 
VICB-CHANCELLOR WOOD'S COURT. 



In re Thb Lo2n>ON & Eastxrn BAinoMa Ingorpoba- 
Tiov ex parte LoNOwriH's Exbcutobs. 

Banling Company— Winding-up Acts — Contributory. 

A Joint-Stock Banking Company commenced busbess 
before one-half of its capital was paid np, ss provided 
by the Act 7 & 8 Yiot., c. 113, Sect. 5.— JTe^/, that 
notwithstanding (1) it wss a company subject to the 
provisions of the Winding-up Act; and (2) that the 
Skgal commencement of business was no defence to a 
partner against the payment of a cidl. 



28th Juki, 1868. 
COURT OF APPEAL IN CHANCERT. 



Exparte Wood Jn riTHaSuNKXBryxsssuBKOoyxBT 

CoMPAHT, Limited, 

Joint-Stock Company— Contributory. 

Wood applied in writing tat shares in this company, 
which wss registered under the Joint-Stock Companies 
Aet, 1856, on condition that the firm of which he was 
a partner should supply the company with certain 
articles. The shares were allotted to him. The com- 
pany did not distinctly accept the condition, but they 
placed his name on their register of shareholders, and 
returned it to the registrar of Joint-Stock Companies. 
He did not sign the articles of association, or pay any 
deposit on the shares, or otherwise accept them.— fieU'i 
that he was not liable as a contributory. 



80 DxosMBSit, 1869. 
VICE-CHANCELLOR STEWARPS COURT. 

GiLxs V. Hart. 

Covenant in Restraint of Trade. 

A C02JITRAGT bctwlxt a medicsl practitioner and his 
assistant contained a provision, that alter its termination 
the assistant should not, either on his own account 
or his assistant, practise in or within five miles of 
the town where the principal ptactised.— AU^ that this 
condition wss lawAil, and ii^unetion granted against its 
eontraventioii. 



u 



BHEBIFF COUBT BEPOfiTS. 



(OomtUmed from page 85 J 
The defender haying ^ipeeled, tne Shociif pronoonoed the 

following Interlocutor and Note: — 

Having heard parties proonrators under the defender*8 ap- 
peal, upon Interiocotor appealed againit, doeed record and 
whole prooen, adhcree to the said Interlocutor for the rea i o mi 
stated by the Sheriff-Snbetitiite, as abo those contained in the 
foUowing note, and diwniwHW the appeal. 

KoTi.— The Court here can onlj look to the decree arbitral, 
and interpone its aaihority thereto, if, ex faeie, formal, and 
not open to exception, and cannot enter into the merite of the 
■ubnUMion at all. What !■ said by the defender i% that the 
decree ari>itral is not in termi of the eubmiBtion or agreement 
to inbmit, and that the arbiter wae not empowered to iviie 
an tntertia decree arbitral at all. Theee, however, are not 
good objections to the decree arbitral, ex fade, but o» As 
merUt, whidi may perhaps be good grounds for setting it 
aside by reduction in the Supreme Court, but cannot be 
pleaded by way of exception in this Court. 

Act, J. NaIBMITH. Alt, J. EXDSTOV. 



2l8T Dbocmbkb, 1859. 
SHERIFF COUBT, HAMILTON. 

(Mb SmnuFr Ybitch.) 

JOBQI C&AWTOBD V. MI88 MlBGABn 0&A.T HaMILTOIT. 

Landlord and Tenant— Warrandice — Reparation. — Oireum- 
aUmoet in wJImA k^d, thai a landlord ii not liable in 
damoffee to ihe tenant for flooding of qmrry workingt. 
Tn summons in this case set forth and concluded that the de- 
fender be decerned to pay the sum of £78, in name of damages 
oooasioned to the pursuer from failure or refusal on the part of 
tile defender to imidement an agreement entered into betwixt the 
parties on 22d May, 1866, fiv the set of a piece of fireestone 
rook or quarry, to be paid for at the rate of £7 10s per £^1, 
and was so paid for by the pursuer, eta; "and more particu- 
lariy in so &r as the defender, in breach of said agreement and 
wanandioe thereof, or at least inconsistently therewith, and so 
as to defeat its provisions and the working of the rook thereby 
let by the defo&der to the pursuer, did by herself or others 
work or quarry other adjacent rock so dose to and to the rise 
of the pursuer's said quarry, that it was completely flooded 
with water from said adjoining workings, after ihe pursuer 
had commenced and considerably progressed with said quarry, 
and whereby the cranes and quarry tools mentioned in said 
■ohedule hereto annexed, and said quarry itself, was rendered 
useless," etc. 

The defender, in her defences, besides generally denying 
the libel, stated that the missive founded upon afforded no 
relevant grounds for supporting the action: that in reality 
the defender was the party having grounds of complaint, and 
a daim of damages for the pursuer not having taken away 
his crane^ etc: that she came under no obligation to raise 
tike water from the quarry, or not to let other peces of the 
adjoining rods. 

The Sheriff-Substitute^ after a judicial inspection, dismissed 
the action with expenses; but the Sheriff, on appeal, altered 
and allowed a proof, which was accordingly taken. 

In the proof, the pursuer and three neutral witnesses de- 
poned that the adjoining tenant, Wilson (now dead,) and 
himself had pumped the accumulating water from their work- 
ings back into two old "wastes" or holes behind them, which 
had the effect of keeping the facings workably free up to a 
oertain date, when the defender introduced a third tenant, 
Baird, into the quarry, who wrought next to WiImu in 
1857; and when the latter's hole was filled op by Baird's 
operations, after which the pursuer's worldngs were flooded, 
and he was compelled to abandon them and his crane^ quarried 
stones^ etc. The defender deponed to having xeodved oom- 



plaints from the porsoer, but declined to faiterfiBre in the mat- 
ter. One of the defimder^s witnesses also (the fbremaa of 
Baird) deponed that he had filled up the hole behind Wikon'e 
workings, "by the orders of Ferguson, the defiBodet^a 
manager." 

For the defender, it was deponed to by Baird that the point 
where the pursuer worked was the lowest point in the quany« 
and that it could not be elEBotivdy wrou|^t without aa engine^ 
that he would not have paid £7 10s per fall, and put on an 
engine for a part, nor unless he got the whole quarry; and 
also, that there was an upper quarry fai an adjoining pro- 
perty where there was an engine, which had been takes 
away, which would have some efibot on the lower woikiqgBL 
Another witness (Baird's fbreman) stated that the purener^a 
predecessor (Altkenhead) in the quany, in 1849, had an engine 
for pumping the water; that there was always a great deal 
of water fai it— and as much now as then, even worse Aen— - 
that he did not know what Altkenhead paid for the rook, hot 
he became bankrupt. That he (the witness) filled up the hala 
at Wilson's woridngs, by Ferguson's orders ''alter lliaA^ 
Wilson pumped into another hde^ and then that filled, and tha 
water flowed to the west, and of oourse it ran into the panoer^a, 
being the lowest part of the quarry." That the povsoer sup- 
plied an engine with coals in the upper quarry fiir the bensfit 
he was getting from it, but it was removed before pursuer 
left the quarry. Wilson's foreman deponed to the workings 
being flooded with water— there was always from fourteen 
to sixteen feet of it— and pursuer's workings being at the 
low end, it always ran tovrards them. He knew of no ar- 
rangement betwixt Wilson and the pursuer, but they always 
tried to keep each other as free of water as possible, but tfaia 
was sometimes impossible. That there was a part of tha 
quarry lower still than the pursuer's, and the pumping ont of 
the higher parts gradually filled it up, when the water came 
back and flooded the pursuer's workings. Two other wit- 
nesses deponed to the great quantity of water in the quarry. 

The pursuer pled that the defender, during the subeistanoe 
of his contract, could not unrestrictedly let adjoining rode, the 
working ont of whidi would have the eflfoct of flooding hia 
workings as proved, lliat to do so was contrary to the 5ona 
JUUe of the contract, and in violation of warrandice^ and 
illegal— aimp5e» v. Wall, 18th June, 1795; Bume, 788; HaU 
V. Bote, 23d June, 1813; 1 Dow, 201; and, moreover, tba 
holes behind Wilson's and the pursuer's workings having 
proved suffident till Baird filled up Wilson's by her orden, 
that fikct established that an engine was not necessary; tiiat 
she had no right to fill up that hole, the filling up of wlueli 
was the ort^o mali; that the price, £7 10s, itsdf estaUiahed 
that an engine was not in the contemplation of the parties 
at making the bargain, as that sum could not be given if an 
engine was required; and that, when he renewed his bargain 
libelled on in 1850, he had none, and had wrought the qoany 
from 1840 downwards without one. 

The defisnd^ pled that the missive of let was ailant aa to 
water; that she was not bound, in the absence of express 
stipulation, to firee the pursuer of water, or not to let the ad- 
joining rook to the best advantage; that the pursuer oooM 
not properly work the quarry without an engine, which faia 
predecessor had required, and he himself in lus deposition had 
admitted that he had tried to get Wilson to join in getting 
one, but as Baird and Wilson were on bad terms it waa not 
gone <m with; that he had supplied the engine in the nppat 
quarry with coals for the benefit he was getting firom it; that 
tiie stopping of that engine was one cause of flooding — and 
generally, that she was under no obligation, conventional or 
otherwise, to free the pursuer's woridngs (whidi lay to tiie 
dip) of water. 
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On mdvuing the pioo6fl8 with the pioo^ the SheriffSnbeti- 
tute pronoimoed the foUowiDg Interlooator:— 

'Rm aheriff-Sabetitute» having heard parties' procoraton ou 
the proof and whole process, and advised the same, Finds 
that the pursuer has completely faUed to prove that the de- 
fender, by any illegal act of hers, or of those for whom she 
was responsible, occasioned the flooding of the part of the 
onany let to him: finds, on the contrary, that it is proved 
that the flooding was oocasioned by the natural dip of the 
stone to the pursuer's part of it; Finds that an engine was 
formerly used to raise the water: Finds it also proved that 
the pursuer gave coals to the worker of a neighbouring quarry 
bdonginff to a di&rent proprietor, to help to keep his engine 
^oing to keep the water from the purBuer*s side: Finds it dis- 
tinctly proved that the pursuer was bound to remove the 
WBtsr at his own cost; therefore^ for the reasons assigned 
above, and in the Interlocutor of 15th July last, recurs and 
adheres to that Interlocutor, and diimiifinnn the action, as- 
■oil&es the defender from the conclusions thereof, and decerns: 
Finds the puisuer liable in expenses, of which allows an ao- 
ooont to be given in, and xemite the same, when lodged, to 
the auditor to tax and report. 

Tlie Sheriff, upon appeal, adhered, adding the following 
Kote: — 

The quany in question had been let to different tenants for 
ft vety long time, and the pursuer entered in 1849, when the 
water in it was as bad as it is now. The defender was under 
no express obligation to keep it dry, or drive holes in it to 
draw off part of the water and prevent its bdng filled up. A 
■teao^ engine to draw off part of the water had been put up 
by Aitkenhead, the outgoing tenant, and the pursuer could not 
agree with Baird, the new tenant, about an engine — and noth- 
ing bong done, hence the flooding. The pursuer's portion of the 
quarry is its lowest part, to which the whole water runs down, 
aad^ which could not be worked vdth advantage without an 
engine. Hie hole which was filled up could never have drawn 
off the water, but the stoppage of the engine caused the whole 
mischief, which was tiie pursuer's own fault ; and another en- 
gine which was over in a neighbouring quarry drained part of 
the pursuer's &cings, for which he gave coals to that other 
en^e, which was stopped about the same time. These two 
thugs were evidently the ^rigo malt, and for which the de- 
fender was not responsible. 

Act. D. H. BOBKBTSON. AU, TH0]t.v8 Btkes. 
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21 ST DjBCElCBSB, 1859. 
SHERIFF SMALL DEBT COURT, PERTH. 
(Mb Shebifv Babolay.) 

WaTBOK, CHAHBEBImVIK & BlBBBLL V. THI SCOTTISH NOBTH- 

Eastebit Railway Coxpavt. 

Bttlway Company— Carriers— Liability.— iTc^d, thai artifidal 
Jtuwen for ladUi bonnett are not trinkett in tie nuaninff of 
tike Carrier^ Ad, and that the drcunulanee that muhfiowen 
art tndomd inahox with othert compoted partiailp of till, 
and not declared to be to, doet not rtliece the carrier from 
UabUittf, in the event of titeir being damaged while in hit 
poitettion, 

Thb fiMsts of the case are these :— A wooden box was delivered 
at Azbroath to the defenders' company on the 25th of June 
]a8t» (bemg Saturday,) to the address of the Salutation Hotel, 
Perth. The box was delivered at that address on Monday the 
27th June, and opened there by the pursuers' traveller on the 
day following. It was proved that the Friday and Saturday 
were both dry, but tbat the Sunday and Monday were wet 
days. 

It was sworn to by the traveller, and corroborated by the 
Boots of an inn at Arbroath, that the box was there packed 
with several small pasteboard boxes, each of which contained 
Franoh artificial flowers, and that the box was in good order, 
internally and externally, when delivered at the railway 
ftatlon at Arbroath. It was proved by tho bmd^ trATeUer^ 



corroborated by the landlord of the Salutation Inn, Perth, 
and the Boots there, that when the box was opened on the 
Tnesday by the traveller, one of the interior boxes was found 
to have bem injured by wet> and its contents much damag^. 
It was remarked that the outer box had no^ marks of wet, 
I and the address was produced in Court perfectly dry, and 
it did not appear that more than one of the interior boxes 
had been injured. But it was answered, that it was not 
unfrequent to find the contents of a box wet, without any 
exterior indication of such. Notice was immediately sent 
to the Goods Manager of the railway, bat unfortunately no 
inspection was made^ and the box with its contents was thereon 
removed to Glasgow. An action was brought for £12, bdng 
the amount of damage caused by the defenders to the said 
box of artificial flowers. 

At the hearing of the case at Perth, the fects were proved as 
above mentioned, and the Sheriff-Substitute was of opinion that 
there were grounds to fix liAbility upon the railway. A oom« 
mission was then granted to take the proof at Glasgow, in 
order to obtain evidence "of the particular kind, material, and 
values of the articles damaged, and the extent and amount 
thereof, and to obtain a particular invoitory and valuation of 
each artide." The defenders reserved, until there was ocm< 
plete evidence of the material, their plea of exemption under the 
Carriers' Act. The only witness who had hitherto spoken to 
the material was the traveller, who stated that the flowers 
were wholly or at least chiefly made of muslin. 

The proof was taken in Glasgow. There were three wit- 
nesses examined, and there were produced five boxes of arti- 
ficial flowers; but it did not clearly appear whether these 
boxes formed the whole contents of the laiger box. An in* 
voice was also produced of 111 bunches of flowers, valued at 
£20 7s lid; but neither did it clearly appear whether these 
were the whole flowers in the box. The first witness swore 
that the flowers were French flowers, which, when damaged, 
are almost worthless-4hat one of the boxes was absolutely 
worthless, and that the other boxes would not realiae more 
than £6, and oould only be disposed of to a jobbing havHcer, 
This witness stated the goods in question as being oomixMMd 
of "satin, velvet, silk, muslin, straw, and other materials; but 
they are principally composed of muslin, and not above one* 
twentieth part consisting of silk. In fisct, there is only a tittle 
silk interwoven with them." The second witness gave the 
same description of the flowers, stating that the principal 
material was muslin, and that only thirteen bunches were mixed 
vdth silk. He stated that the flowers were very considerably 
damaged by vrater and prttture, and he valued the whole at 
£5. The last witness was one of the pursuers, who stated the 
damage to have arisen by wet and pretture to a very consider* 
able extent, and he did not consider the whole contents of 
the box to be worth more than £3. He stated the amount of 
the damaged goods to be 111 bunches of flowers, and thai 
only thirteen had silk in them; but it did not appear, from 
the record of his evidence, whether they were wholly of silk 
or partially so. 

On the case being heard ou the evidence, it was objected 
for the defenders that the damage apparently arose from pret* 
twre as well as wet, and was said to extend to the whole box; 
whereas the proof at Perth only showed damage by wet to one 
box, from which it was argued that the interior boxes had 
been carelessly repacked at Perth, and that the damage 
chiefly occurred thereafter. The Sheriff-Substitute disrsgarded 
this view, on the groxmd (1st) of the onussion of the defenders 
to have an inspection at Perth ; and, (2d), that the pressure 
might have been merely the result of the wet, cauiring the 
flowers to collapse or adhere to each other. 

To some extent, the flowers were composed of silk, and 
it was said that yelvot and satin mat^ials were i^ the 
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boa[» and tba* thiM wtm wdl known to be compoiitkQS 
of dk. OIm Mn&mM now took UmSt ttand upon the 
Gbmei^ A0k» 11 Geoise IV. k 1 WUliam IT*, ehep. 68. 
The flnt elMie of tliet Aot enmpii oonoMm oMfien from 
Ualiffity for oertain artialee, mi]e« deobred and peld for ftt • 
Ul^nte. The fireamble in the Aot ieta forth "jewellafy 
mad9^hmariUU$ofifr€ai9almim9maUeompam;'' and in the 
ena^ing dnnae there is enmnerated "niki in a mannfootond 
or nnmannfootnred atate, and whether wrooght np or not 
WTOoglit vp with other materiab, and where the value ehaU 
•Boeed the ram of XIO.** The package in thia oaae oontained 
attkiea of at leaat the valoe of twenty ponnda, and in amaU 
eompaat, and to aome extent oontained aiUc, wrought np in the 
oompoaition offkywen. In defoooe, the raoent oaae of Bem- 
jteus Common Fleaa, 18th April, 1859, (SeoiHA Lam Jmr- 
fM2» YoL n., p. IS,) waa xefoned to. Thnt oaae altered the 
preHona one of J>ttne, where ''aOk dreama" were held not 
''aiik* within the meaning of the Act. It waa held, in the 
reoent oaae, that watoh-guwda pmHf oompooed of eilk, the 
rilk being worked np with other materiali, were within the 
Aot» and braoeleti, ehirk-puB, and brooohea^ cnamanted 
portemonnaieay glam ameOing-bottlea, were all within the Aot 
aa **trMtur while braaa faaee boxea were oonndered to be 
wlthoot the Aot BtmuttkCe cme, it was m d nt ai ned , waa a 
aoond and good authority whkh ought to be followed. 
Thb words of the Act are moat oomprehenaive. It 
not atated what proportion of alk waa eaeen t ia l to 
an artkde within the aoope of the law. It waa aU 
weJl to aigue againat the impolky of making a ailk thread in- 
troduoed into a garment bring the whole within the daaa of 
mik; but it waa aafer to adopt roofa an abaolute rule than to 
lenve it to the arbitrary dieoretion of every Judge indepen- 
dently to dmw the line, and to fix the quantity whksh inoludea 
or emliidea the atatute. 

A question aroee aa to whether or not the Aot should only 
ptoteot the carrier ficom liability for thnt portkm of nmiaoel- 
laneons paoket, which oonsisted of any of the enumerated 
Mtkiea; but the Sbesiff-Subetitute was of opinion thnt, aa was 
done in the recent En^h case, the contents admitted of rab- 
division, and that the enamecwted artiolea were witUn, and the 
others without the atatute. 

The presenoe of nlk, it was fiirther maintiuned, was quite auffi- 
oisnt to exdnde porraers'ckim, at least for those artSoleo which 
had any portion of ailk in their &bfio or oompcaiticn; but there 
appeared good grounds for including the whole contents of the 
box under the denomination of "trinketi," That term does 
not of neeeNiCy require • metallio rabstanoe; it seems to denote 
small artiolea of reUtively great value, sueh «s toys. This 
diatfaietion of the ornamental from the ussAil seems to have 
pwaded the opinion of the Engliah Judgea, and while it 
oondemned all the other artidsa, even portemonnaiea, saved 
the flwoo bmrns It did not appear whether the Frenoh 
Howeia in question were dedgned to ornament n dmwing- 
loom or the bonnet of its lady; but in either wny they clearly 
ffn^ under the title of the ornamental and not the uaeful, 
feeing that it was proved that n little humidity could sink their 
^ue fkom £S0 to £8. 
Hie Sbniil^ubatitnte israed the foOowing Intedoeutor:— 

Having heard iiarties' proenrators befiore answer, remits 
to James Muzdobh, Eeqnire, the Commissioner at Glasgow, 
after due notioe to the parties that they mey attend fbr their 
Interest, to inspect the dox containing the goods in qoeetion, 
and bebig satisfied by competent evidenoe aa to the identity 
of the box and its contents, and taking to his aid such qualified 
penons aa he may select to report — 

Pird, The contents of each separate box, and the original 
nluea thereof respectively. 
AwoNcBy, 16 distiDguiih thi box Mod to b»to been totally 



destroyed, and tboee boxes the oontents of whioh are aaid to 
have besn partially ii|{uied. 

Thirdly, To distinguish the artioles in whkh silk forms any 
part of uie eompoBtion, and also to say whether the velvet 
and aatin are also wholly or partially composed of silk. 

FomlAlf, The purpoee for which all or any part of aaid 
flowers were intenided to be applied. 

LoiUfff Any other iMt or ciroomatanoe whioh may be aqg- 
gested by eiuier party to tiie Commissioner, or occur to him- 
self, aa neoeesary or proper to be made known to the Court. 

The Commianoaar having reported, the SheriffSobstitote 
again heard parties^ and thereafter eustained the purenen' 
daim, and deoemed therefor with costs. Hm following ia 
the Note to his Intetlocutor:— 



the 



It is now plain that the damaffe done to artidea 
there is no suk, and so without ttie atatute, Ikr 
ram sued for. 

The sdUoitcr for the railway company argued that^ in the 
Eni^iah case, it is dear from the nature of tlw artidea that the 
excepted artidee must have been in e separate box, and not 
mixed, aa in this instanos^ iHth artadee wliioh are noder tiM 
protection of the atatute. But admitting the fiMti, it is not 
obvious wherein rests the distinction. A consigner ia not en- 
titled to recover for certain artidea unleas he dedaree them. 
The penalty is, that he cannot reoover for there artielee, bat 
their preeence in the same packet aa otiiar goods, for which he 
etm reoover, oaanot surdy aeurive him of that ri^t, any mora 
than the pieeraoe of these latter would oonfer tbe ripit of 
recovery for the fbrmer daas. The dgect is, that where tba 
declaration of enhanced value is (;iven, e g t e at e i ' dmrge will 
be made as corre spondin g premium for the in cr eeee d risk. 
The adequate penalty is to eidude the undeclared artidea 
from responsibiUty ; but it would be an eaoen of law to deeiara 
other artides, though In the same packet, wfaichrequdxed nodn- 
danktion and no inonaeed care free fhim ordinary respoosibifitj. 
In the Bni^iab case, it is dear that the laij^ box contained tte 
wAoIe artidea, and therefore keeping in view the o^ftel of thn 
deolarstion, there oould be no increased care or risk, though 
aahere not only were the two classes of goods vritfain one iarger 
6otfB, but abointsrmixed in matter ftooset within. Thepsindpln 
which regulates both cases is preoisdy the same. 

The ddenderi' solidtor took up the argument that the whole 
articles were merdy ornamental, and therefore foil within 
the oategwy of trinhitt. At one time the mind of the SheiilF- 
Substitute indined that way, but now, seeing thnt they were 
dengned, not for dmwinMoom ornaments but for ladtea* 
bonnets, be fears it would be not only most ungaOant bat 
most untrue to rank them merdy as onumaUal and not aa 
wgfwL A lady must h»ve a bonnet of aome fbim or other, or 
of no form, as an e uentiat of her attire; and n bonnet witfaoot 
the appendage or attraction of flowers (except amoiigBt tbe 
excellent Sodety of Friends,) would be a barren apeoulation. 
ThtX thmr are both neoessaxy, useful, and expendve^ wiE be 
readfly admitted, as they are fdt, by both sexes. 

Let decree be given for the sum raed for, with ooets, thn 
mflway company of couxae being entitled to the tUbrU of tibn 
artidea. 
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S4tr Javuabt, 1880. 

SHERIFF COURT, GLASGOW. 
(Mb Sbbbiff Mobiisov.) 

PirmoV'— Pbibb BEifm. 

Poor Law Aot— Pauper— RemovaL—JTieM; Sy a wu^jerUik 
tkcU wader the 78e4 emd 77A eeeUem e/ Ae Poor Law Act, em 
Inapechr of Poor ie entitled to warranU to ranore to Irdmmd 
apoMper a motive of that eomUrf, iMmiffk eke had aegwired 
hwt not retmned a eetHement in Ikie eownirjf. 

This was an application for waiiant for the removal of Fanay 
Ann Mahon or Wilson, and her two diildren, from the Rarosij 
pariah to Bdfost. Mr Sheriff Morrieon, before granting or 
reftuRpg it| ooniolted with hit brother Sbsrifih, and lo-day 
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tii0 SiMriff-Friiidpal Mid lui four laMmad SubithaftM haAid 
tii0 aigmnanto of agmita muI oouumI on both rides. The 
freti of the cMe were these: — VHleoii was a native of 
Castle Blaaej, county Monaghan, and with her hosband 
came to Glasgow in 1848, and resided in the City parish 
iq> till May, 1855, when they remoTed to the Barony parish. 
In 1859, the husband deserted his wife and children, going 
off with another woman to England, in consequence of 
whiflhy in last October, Mrs Wilson applied and reoeiTod 
relief from the Barony parish, and since that time she and 
her duldran hare been inmates of Bamhill Poor-house. The 
whole question turning upon the interpretation of the subjoined 
two dausss of the Poor Law Act, we give them in exteiuo: — 

" 76. No person shall be held to have acquired a settlement 
Sn any parish or combination by residence tiierein, unless such 
pecson shall (1) have resided for five years continuously in 
■och parish or combination, and (2) ShaJl have maintained 
bV"«*'^ inthout having recourse to common b^ging, eitlier 
by hi'ff**>f or his fiunily, and (3) without having received or 
Applied for parochial rdief; and no person who shall have 
acquired a settlement by residence in any parish or combina- 
tion shall be held to have retained such settlement if duriuff 
any subsequent period of five yean he shall not have rerided 
in such piurish or combination continuously for at least one 



"77. That if any poor person bom in England, Ireland, or 
the Isle of Man, and not having acquired a settlement in any 
parish or combb>atioa in Scotland, shall be in the course of 
receiving parochial relief in any pariah or combination in 
Scotland, then and in such case it shaU be lawful for the 
Sheri£^ or any two Justices of the Peace of the county in 
which such parish or any portion thereof is situate, and they 
are hereby authorised anid required, upon complaint made by 
tiie Inspector of the Poor, or other officer appointed by the 
Parochial Board of such pariah or combination, that such poor 
person has become char^^ble to such parish or combination 
ny himself or his family, to canse such person to be brought 
b^bre them, and to examine sudi person cr any witness, on 
oath, touching the place of the birth or Isst legal settlement of 
audi person, and to take such other evidence or other measures 
as may by them be deemed necessary for ascertaining whether 
he has gained any settlement in Scotland; and if it shall be 
feond bv sndi Sheriif or Justices that the person so brought 
before them iras bom either in England, or Ireland, <a the 
Isle of Man, ana ha^uot gained any setflement in Scotland, 
and has actually become chaigeable to the complaininff parish 
or comtnnation by himself or his fiunily, then luch Sheriff or 
Justioes shall, and they are hereby empowered, by an order 
of removal unider their hands, which order may be drawn up 
in the form of the Schedule (A) hereunto annexed, to cause 
■nc^ poor person, his wife, and such of his children as may 
not have giuned a settlement in Scotland, to be removed by 
sea or land, by and at the expense of the complaining parish, 
to England, or Ireland, or the Isle of Man respectively, ac- 
oordii^ as such poor perscm shall belong to England, Ireland, 
or the Isle of Man." 

Mr Patrick Fraser, advocate, instructed by Mr M'Luckie, 
supported the prayer of the petition, and maintained that 
though the vrords "not having acquired a settlement" were 
tike words of the Act^ still that it was neither consistent with 
the spirit nor the operation of the Act» nor with the law of 
-pttiffl^^l^ that the words *' has not gained ** in the latter part 
of ibesame section should take away the effect of the word 
"acquired ;" and meant that the party must be in possenion, 
nt the time when the application was made, of a settlement in 
that parish, or otherwise they were removable. 

Mr Sinclair, for the pauper, held that the 77th section of 
the Act» taken in connection with section 76, left it to be 
dearly inferred that what was written in the Act was the 
true meaning of the Legidature; and that if it had been 
intended to asdmilate it to the English Uw, that the Act 
wouU have read thus: — " Not having acquired a settlement, 
or not htmmg rttained teUUmeiU^—'iD. the words of the 
petition. The Parochial Board had made an innovation in 
their petition upon the Act of Parliament; but that would 
not nnotion the Sheriff in departing from the plain reading of 
ibs statute. 

Ibt ShoiO thta ddlYtctd tbdr oiuniow on the case. 



Sheriff MoBBiaov first gave his judgment. He said the 
opinion he had formed upon the case was in fi^vour of the 
view which had been stated to them by the learned oounsd, 
Mr Fraser. He thought that the expression " has not gained 
any settlement," both by its grammatical construction and 
acoordinff to the intention of the Legislature, meant that the 
party did not possess at the time an actual settlement; so that 
he tboo^t the question in this case was — ^whether or not the 
party at the moment of becoming chaigeable possessed a 
settlement or not When a case of that kind came before the 
Sheriff he had three inquiries to make— (1) as to whether the 
pauper was a native of another country; (2) whether he had 
any existing settlement in Scotland; (3) and if so, whether 
that was where he was receiving rdiefl Now, he did not 
think that the party in this case had a settlement in the 
Barony paridi. He thought that the use of the preterite 
tense in the Act supported the view set forth by Mr £Vaser. 
If tiiey had been to take another view of it, the words "has 
not gained" would have been put in the pluperfect tense, 
"had not gained." He was also moved by the words of the 
English Act, which was passed in the same seteion of Parlia- 
ment, and, as he thought^ waa intended to be similar in its 
woriung. He therefore considered that this pauper, not 
bdng at the date of her ohazgeability in poaBeanon of an 
existing settlement in Scotland, was removeable. 

Sheriff Stbatheb V took a similar view of the case. He was 
inclined to read the word "acquired" the same as "gained" 
further on in the dause. It was important, in reading these 
dauses, to remember that Hub statute had been wrought since 
1848 with the present description of petition in use. He did 
not mean to say that they were bound to keep by the language 
of the petition, although it had been introduced by the Boaird 
of Supervision; bnt it was important to know that during that 
long period a pauper must not onlv have acquired a settlement, 
but slso have retained it, before he could answer an applica- 
tton for his removal. It should also be borne in mind that 
this form of petition was approved and adopted by Sdidtor- 
General Maitland, the Sherifis of lUnfrewshire, of Moray and 
Ross, and others. He thought the opinion of the BoMd of 
Supervision ought to be respected in reading tlus Act; and he 
had no doubt that they read the Act in accordance with the 

Gtition — that a pauper who was to be removed was one who 
d not acquired, or if acquired had not retained, a settlement. 
The dause of the Act founded on was not a psnal oiaoae, but 
one intended to remove a pauper from a parish whidi was not 
bound for his maintenance. He thought it would lead to con- 
fusion and absurdity, if when an inspector applied for the re* 
moval of a pauper he were met by the answer, that she once 
had a settlement— if that were suffident to stay proceedings. 
He therefore thought that, not only as a question of constrno- 
tion, but that sound sense ought to suide them in the reading 
of tiiat Act, that a pauper should not onlv have ffained a 
settlement, but that siie should have retained it at the time 
when she was sought to be removed. He was therefore for 
supporting the petition. 

Sheriff Smith concurred with his two learned brothers. 
He argued that it would not do to say that a person had 
a settloment at a prior period; but they must have a settle- 
ment at the time of application. Any other reading would 
lead to absurdities. 

Sheriff Bill regretted that he must differ firom the view his 
three learned broUiers had taken of the case. It was not a 
new question to him, having had to connder it a oonnderable 
time ago; and he never did grant a warrant of removal under 
Uke drcumstances to those in tlus case; and he believed the 
late Sheriff Stede, who followed him in the carrying out of this 
Act, took a similar view to himsdf . He thought it was im- 
pcsdble to get rid of the precise words of the Act, by quoting 
to them dther the words of another Act, or by asking them to 
suppose difficulties that might arise in carrying them out. He 
then read the 76th and 77th sections, and dwdt upon the 
hardship it would inflict upon the pauper in the case m ques- 
tion, if she were removed after living here for twdve years, 
which doubtless gave her a settlement in Glaiigow; and said 
that the Act did not entitle the Poor Law Board to put into 
tbdr petition words about retaining the settlement — they 
ought to have taken the ijmtnma verba of the Act. He had 
nothing to do with any difficulties that might arise in carrying 
out the Act; that might be a gpod reason for getting a supple- 
mentary act» but none for misinterpreting the present one, 
He would not grant a WMiant of iwiqy«1 tor this woman. 
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Sheriff Aluov agreed with Sheriff BelL They were eeked 
to reed the words "not having acaoired a ■etUement," with 
the addition—" or lost a settlement. Bat what authority had 
they to attach words to an Act of Parliament. It was quite 
easT for the Legislature to have put in these words if they had 
wished. He derived an argument against the granting of the 
warrant, and the proposed reading of the Act by the Parodiial 
Board, from the difbrent language of the Scotch and English 
Acts; as there oould have been nothing easier for them to 
hare used the word "settled** in the Scotch as in the English 
Act. He also held it as a strong confirmation of his view of 
the reading of the Act, that the Board of Supervision had con- 
sidered it necessary to insert some words in their petition not 
contained in the Act at all. He thought, therefore, that they 
ought to take the naked Act; and, if so, he thought they had 
no power to remove this woman. 



There being three Sherifb for sustaining the applieatioii, the 
warrant was granted. 

Atlt, B. M'LucKiJB. AU, R. SurccLOB. 



25th Jaituaby, 1860. 

SHERIFF COURT, GLASGOW. 
(Mb Sbbbikf Bkll.) 

Tux Maoutbatxs of Batboatx r. J. STBVE:r. 
Assessment— Special Act— Lands Valuation Act.— IFilere, 
hjf a Special Act, it was tUoLared that (€iuLnt$ only were liable 
for ike attettment thereby anUhorieed — Held, that under the 
Slet eeetion of the Lande ValMatiou Aet^ the proprietore of 
iweh embjede, let at a yearly rent wader £i, were not Ua/Ue 
for eaeh ateettment. 

Turn town of Bathgate was erected into a Burgh of Barony 
by the Act 5 George IV., cap. 128. By this Act it is provided 
(sec. 70) "That the Provost^ Magistrates, and Council shall 
have the power, and they are hereby authorised and required, 
at th«r annual meeting, to be held on the third Tuesday of 
September, annually, or any adjourned meeting, to fix, ascer- 
tain, and impose the following rate and assessment to be raised 
and levied from the occupierB, whether owners, liferenten, or 
tenants of all houses, cellars, shopsi, warehouses, works, manu- 
factories, and buildings, within the said buigh of barony; that 
is to say, on the yearly rent of all such subjects, an annual 
asssnsment not exceeding one shilling in the pound sterling, 
according as the same shops, houses, and other buildings shall 
be rated and assessed in the rent-roll made up yearly in the 
manner herein before directed." And section 72 provides 
that " Proprietors and liferenters shall only be liable in pay- 
ment of the said assessment for houses, shops, or the buildings 
occupied by themselves and their domestic servants, but not 
for those occupied by their tenants, finom whom only the said 
assessments for the respective possessions of such tenants shall 
be levied and recovered by virtue of this Act." 

By the Lands Valuation (ScotUnd) Act 17 and 18 Vic, 
cap. 01, it is provided, section 31, " lu all cases where any 
lands and heritages shall be separately let at a rent not 
amounting to £4 per annum, and the names of the occupien 
thereof shall not be inserted in the Valuation Roll,** (made up 
in virtue of that Act,) " the proprietor of such lands and 
heritages shall be charged with and have to pay the whole of 
the asseesments on such lands and heritages separately let as 
aforesaid, but any such proprietor charged with and paying 
such assessments shall have relief against the tenants and oc- 
cupien of such lands and heritages for reimbursement thereof, 
if and so fiir as such assessments may by law be properly 
chargeable upon such tenant or occupier." 

The valuation roll for the county of Linlithgow does not 
include the names of tenants of subjects let at a rent under 
^i itwling per annum. This roll tho magistratoa of Bath- 



gate have adopted In laying OB the 
the Burgh Act 

The defender is proprietor of certain sutjeets in Bathgate. 
Part of these rafajecti are ppssswed by tenants at rsnta mder 
£4 per annom, and the names of soch tenants are not entered 
hi the valuation roll. In these droumstanoes, the magistrates, 
under the 81st section of the Lands Valoatioa Act» imposed 
the mmommmki, authorised by the special Acfe^ upon the de- 
fender as proprietor, leaving him to operate his reliof against 
Ins tenants. Notice of the aasessment so made was givsn to 
the defender, who took no notice of the same. The ma^a- 
trates, in oonseqoencs^ raised the p ressnt aolioB for payment 
of such assessment^ stated in the daun to have been "im- 
posed in terms of the Acts of Parliament^ 6 George IV., oapL 
128, and 17 and 18 Vic., cap. 01, for dweUing-hoosee of whk& 
you are proprietor, but whidi are occupied by your tenants^ 
whose names are not inserted in the valuation itdlfortbe 
oonnty of Linlithgow, being separately let at a rent not 
amounting to £4 per annum.** 

The following is tlie Account anneTod to the Sunmons :— 



1857— Dec 8.— To aaseement payable of this date 
by you to the burgh of Bathgate, imposed in 
terms of the Acts of Parliament 5 George IV., 
cap. 128, (Act erecting the town of Bathgate 
into a buivh, etc.,) passed 17th June, 1824; 
and 17 and 18 Victoria, cap. 01, for dwelling 
houses in Mid Street of Bathgate, of whi<m 
you are proprietor, but which are occu- 
pied by your tenants, whose names are not 
userted m the Valuation Roll for the county 
of Linlithgow, beiug separately let at a rent 
not amounting to £4 per annum, for the year 
from \Vhit8imday, 1857, to Whitsunday, 1858, 
at the rale of Is per poimd on your rental 
therefor of iei5 £0 15 

1858— Nov. 10.— To asssssment P^Table of this 
date by you to the hnr^ of nathgate, im- 
posed in terms of the Acts of Parliament be- 
fore mentioned, for dweUing houses in Gideon 
Street and Mid Street of Bathgate, of which 
you are proprietor, but which are ooonpied by 
your tenants, whose names are not inswted in 
the Valuation Roll for the county of Linlith- 
ffow, beiug separately let at a rent not amount- 
mg to £4 per annum, for the year from Whit- 
sunday, 1858, to Whitsunday, 1850, at the 
rate of Is per pound on rentals therefor of 
£10 and £14 respectivelyi 14 

£1 19 

The defence stated to the action was that, under the ^ecinl 
Act, the defisnder was not liable for the assessment claimed; 
he oould not be now liable under the 81st section of the Lands 
Valuation Act, for the 41st section of that Act provides Uiaft 
"Nothing contained in this Act shall exempt from or render 
liable to assessment any person or property not preriooalj 
exempt from or liable to assessment.^ 

The argument fur the magistrates, in reply to this defonoe 
was, that they did not widi to make the defender liable for the 
assessment, as ultimata liability rested upon the tenants; and 
were effect given to the 41st section of the Act, to the extos&i 
claimed by the defender, tho result would be to render nuga- 
tory tbe special enactment contained in the 31st section, and 
besides, deprive the pursuers of a considerable portion of the 
assessment which they are authorised to levy under tlieir 
Special Act. 

The Sherilf took time to cousidtir the question raibod. IV 
day he delivered judgment. He held that mtme effect must 
be given to Uio 41st section of the Lands Valuation Act, and 
as the defender was not liable, under the Special Act, for the 
asssssment, he oould not hold in the foot of this 4l8t sectkm, 
that ho WM liablo ondMr tho 31it soction. Ho itatod thai 
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If thflra had baen no potUim namp^km under • Spedal Act, 
but a mere negatiire exemption by no demand having been 
made upon the defender prior to the pasnng of the Valuation 
Aek, he wonkl be inclined to cpve efibot to the 81it aectlQii; 
bat| in the cireametanoei of this eaee, he felt bound to give 
efiiBot to the 41tt Motion as OTermling the 81ft^ and he tMre- 
fote aaaoilzied tiie defender. 



27th Jamvaxt, 1860. 
SHBRIFF COURT, GLASGOW. 

(Mr Shkbifp Bell.) 

Cjuio V, Guihahulds k Co. 

Letter of Thusifer— Stamp— Baakraptoy— Payment— Plror- 
ing Teoar.-^Etld (I) that a letter 6ya party inttruding 
fajfmmU fty tiuta7meii/« (/ a faun m KU employei^e kandt to a 
penom named, wa$ on ^eeteof trea^fereitce, although lOUr 
naifoBipwf amd improbatifre; (2) thai althotiffhpajfmtiU of laat 
uuttdmeiU wa$ nbeequeat to date of bankruptcy of party 
fframiimg the letter, the payment wu not AalUngeaibU under 
Samhrupt Staiutetj and (8) that aproeeta hamng been loet in 
«Asdk the letter and recent for the inttalmonte had been 
produced, it wae competent to prove inddentaUy in a eeeond 
proeem fAc iMor qf them without bringing an action of 
pronngtheir tenor. 

The pmeoer in thia caee ia tniatee on the laqueitrated aetatee 
of Jaraea DonaldaoOy formerly merchant and underwriter in 
Glaagow. The oondunona of the action are for count and 
leekoning under the following circumstanoea: — 

In September, 1846| Donaldson entered the defenders* 
employment as a derlc, and in consideration of his senrioes as 
sucdi^ and a sum of £1000 advanced by him to the defenders, 
they bound themselves to pay him a certain yearly salary. 
The agreement between the parties was committed to writing, 
which stipulated that in the event of Donaldson's leaving their 
employment, the defenders should pay him the one-half of his 
capital in the defenders' hands as at the time of his leaving, 
and to grant him a bill at three months for the balance. He 
continued in the defender's employment till the montii of 
November, 1862, and his estates were sequestrated on ISih 
April, 1853. 

Before leaving the defenders' service, and on tlie 10th 
Janoaxy, 1862, Donaldson addressed a letter to the defenden 
in the following teims: — 

"Glasgow, 19th January, 1S52. 
'* Messrs James Greenshields & Co. 

"Gentlemen, — From an arrangement I have entered into 
with Mr John DonaUson and Mr George Donaldson, I will 
feel obliged by your transferring the amount of money 
invested in your business to their credit, wliich amount will 
be required by them at six, twelve, and eighteen months, 
from data of 13th November, 1851, to meet their biDs on 
wUeh their names appear, and other renpoosibilitic^. 

•*Yoiirs, etc., 

(Signed) "James Doxaldsox." 

To this letter there was appended tiie following: — 

'* Messrs James Greenshields & Co. 

"Gentlemen, — We hereby agree to the above arrangement 
as csrtified by our signatures. 

(Signed) " Geobgk DoyALDSON, John Dokaldsox." 

The defimders acknowledged the receipt of the abote by 
a letter axpnasadthos:— 



" Gkigow, lOtii January, 1852. 
" Measrs John k George Donaldson. 

" Gentlemen, — ^Agreeably to a latter received this day from 
James Donaldson, I have made the transfer as requested, 
"Yours, etc., 

(Signed) " Jamm Gbiwothibt.ps.'* 

lliese writings were all on plain unstamped paper. 

Under the above latter by Jamaa Donaldaon, the defendan 
paid to John k George Donaldson the fbOowing sums, via. >^ 
£484 as id on 16th May, 1862; £484 2s 4d on 16th Nor., 
1852; and £800 on 16th May, 1863; the hst payment, It 
will be observed, being nearly a month subsequent to the date 
of the sequestration of James Donaldson's estates. 

For the above payments reoeiptB were granted by John and 
Geoige Donaldaon to the defendera. Theae reoeipta, however, 
and the whole prooeedinga in a previooa piooeaa between the 
parties to this action, as well as the latter by Jamea Donaldaon, 
were lost, but from a copy of one of them, produoad in the 
preaent caae, they bore in gremio to be granted aa part of 
amount "at Jamea Donaldion's credit in your (the defenders*) 
" books, and which was transfinrred to our oredit for his ordeTi 
" dated lOtb January, 1852." The conduaions of the lost pro* 
cess were similar to those of the present, in which the defendera 
are called on "to produce a full account of their intromiaaiooa 
"with the caah placed in thnr hands by the said James Donald* 
"son, and of his transactions with them," and fitiling their doing 
so, that they should be decerned to pay to the pursuer £4000. 

In thdr defences to the former action, the defenden main- 
tained that they were entitled to take credit for the three pay* 
ments made to John and George Donaldson, under the latter by 
Jamea Donaldson in their favour. This the puraner denial^ 
and contended that the letter being unstamped and improbative, 
there was no legal transfer from James Donaldson to his 
undes, John and Gemge. Mr Sheriff Skene, (now IVofeasor 
of Law in Glasgow University,) before whom the first 
process had depended, by Interlocutor of date 17th February, 
1854, inter alia found : — 

That the letter No. 0/2 contains no specification of the precise 
sum of money which was proposed to be transferred thereby: 
Finds, therefore, that the said letter is not a Bill of Kichanga 
in the meaning of the Stamp Acts, and does not require a 
stamp as such: Finds that the same is not an order within 
the meaning of the Stamp Acts, in respect the same was ad- 
mittedly ddivered not to the parties in whose favour the 
money was proposed to be transferred, but to the holders of 
the fund on which it was intended to operate: 

And by a subfterjueut Interlocutor he further found:— 

" That it has been already held in this process that the 
" stud letter is not struck at by the Stamp Laws: Finds, there- 
" fore, tliat it was a siifficieut mandate and authority to the 
" defenders to pay over to Messrs George and John Donald- 
" son, in terms of it, any sums due by the defenders to Mr 
" James Donaldson.'' 

The Interlocutors containing those findings were^ on appeal, 
affirmed by Sheriff A ItMon. 

In the present action, beftides the plea that the letter by 
James DonaldHon was UDMtamped and improbative, it was 
further plcadctl by the purxucr that the {jayment of £300 on 
IGth ^lay, 1S53, wa» illegal and reducible, as having bean 
made by the defenders subsequent to the date of Jamea 
Donaldson's bankruptcy, and it was also strongly argued by 
the pursuer that it was incompetent to prove incidentally, in 
the present process, the tenor of the letter by James Donaldson 
to John and Geoigo Donaldson, and mora especially of the 
three receipts for tlie i>ayments made to his undes. Mr Sheriff 
Bell, beforo whom the present case depended, and in whidi a 
record was made up by oondesoendence and daCeooaa^ pro* 
nounoad the following judgment:^ 
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Hftving liMHrd partial^ prooai«ton,aiid mniiMd oonridflntion 
of the proof, prodoctiom, mm! whoto ptociew ; Flndiitinrtnioted 
by tbe proof which has ban lad anaar the Intarioootor of 15th 
April bat, that the earn of £1460 17s 6d, admittedly held hj 
tM defendan as heinnging to the baokmpt prior to the 19th 
Jaoiiary, 1863, waa on or about that data, in oonfonnity with 
the baannpt's inatmetioiis, as ooatainad in the letter of which 
No. 40 ia prored to be a oovr tnnrferrad in the defendera* 
boc^ oonform to aiOQrpi Ifo. 49; to John and Geom 
Donaldioii, the aaid baokrapt's imolea; and the laid traoafer 
duly intimated to John and George Donaldson, oonlbrm to 
the lattan of intamatioo Noa. 41/1 and 41/2: Finds it also 
pioTed that three paymenta were afterwaraa made to John 
and Geotge Donaldson out of the som as tranafsrred, vis., 
a payment of £484 Si 4d on 16th May, 1863, of £484 28 4d 
on 16th November, 1852, and of £800 on 16th May, 1868, 
all as entered in the d^enders* oaah book, eon fe rm to eiosrat 
tha i a f io m Ko. 48,and amoontlng m enauifo to the aom of £1268 
4a 8d : Finds it also ioatracted that reoeiptB were granted for 
■aid seTeral payments which have been sinoe loat^ bnt whioh 
are shown to have been of the tenor aralofii midtrndia of the 
oopy reoeipt No. 88: Finds, that the defenders have thos as 
fai a ooont and reckoning diaohaiged themselws of the whole 
ofBaid£146017s6d,esoeptabaknoaof £191 12s lOd: Finds, 
that aooording to the averments oontained in artides 9 and 10 
of the defenders' statement of ftcts in the defences No. 18, 
this balanoa is much more than compensated by oertidn counter 
daims therein set fortii, a proof of which ooonter claims is 
reasrved to the defenders by the sMd Interiocntor of 15th 
April ; and before pronooncmg further allows them a proof 
thereof accordingly, and to the porsner a oonjonct probation: 
Grants diligence against wi tn esses and Havers, and appoints 
the cause to be enrolled in the diet roll of the 28d instant 

Nora.— ne argument mainly rested on by the pursuer at 
Iha debate was, that it was incompetent m this process to 
prove incidentally the tenor of lost documents, especially of 
the three reoeipta for the payments for which credit is daimed, 
and that if such proof was iDoompetent^ the right to the 
credits was not established. But, in the first piaoe, there 
aeems reasonable ground for hddfaig that the parents in 
question are proved independent of tito missing receipts. Hie 
entries in the defenders' books corrobrated as these are by 
the defender Oreenshidda* oath, and the evidence given and 
produotions made by Mr Wink, accountant, and other irit* 
nessea confirmed, as the whole are by the findings in the In- 
terloootors of Court in the previous action, certafled copies of 
which are contaiDad in No. 45 of p r ocess , leave next to no 
dioubt of the genoineneas of the credits claimed. In the next 
dace, whilst it is settied law on the one hand, that when the 
tst writ was one upon which a permanent right is to be set 
up, or on whidi execution i» to follow, it cannot be supplied 
without a proving of the tenor, it is equall v settled, on the 
other, that If the writ was only one, as in the p r ese n t case, 
which imported the extinction or restriction of a debt, it 
may be supplied by adminicles without a proving of the tenor, 
(Dixon on Btidenee, and caaes there quoted, VoL II., p. 648.) 
The case in particular of Homtt Morr,, p. H909, seems quite 
In point, for there in an action of count and redioning between 
two brothofs, one of them was allowed to prove inddentally 
the tenor of a bond which he had paid, and to which he hdd 
an assignation. In the third place, the pursuer acquiesced in 
the Interlocutor of 15th April lost, allowing the proof which 
has been led, and in the words of Mr Dixon {Id., p. 651): — 
"The Court will dispense vrith an action of proving the tenor 
where the parties consent to the terms of tho missing deed 
being proved inddentally, and that course can be adopted 
without the process getting out of shape." As regards the 
plea that Ihe payments, even if made, were not duly author- 
ised, the letter ordering the transfer not having been stamped, 
sudi plea, berides bdng plainly ill*founded, is no longer open 
in this Court, seeing tl^t it is expresdy ropdled in the Inter- 
locutors pronounced by Uie BhcrifT-Sulietituto in tiie former 
case on 17th February, and 3cl November, 1834, adhered to 
by the Sheriff-Depute, on 28th November, 1854, all in No. 
54. Besides, there is no doubt tliat tho payments to John 
and George Donaldson were actually mado with tho bank- 
rupt's concurrence. 

The pursuer appealed against this judgment, but the appeal 
was dismissed by Sheriff Alison, whose judgment was as 
follows:— 



pronoi 
letter 



Hnring rsBumad oonddsration of tUa case with the debate 
under the appeal, and r ev i ewa d the proo^ produellona^ and 
whole piuoesB Adheres to the Interieoafeor appealed from for 
the reaaons stated by the taMrHT-Substitota, as also thoaa mm- 
tained hi the foDowug Note^ and dismissfs the appsaL 

Non. — ^Afker mature consideration of tiua case, which waf 
ably argued on both sides, the Sheriff haa arrived al the 
opinion that the Interioeuftor of the Sheriff-Snbstitnta is w«D 
founded, and diould be adhered to. 

In lagaid to the transfer of the sum of £1460 17a 6d, held 
by the defenders aa belonging totha bankrupt, Jamea Donald- 
son, on whose estate the pursuer is trustee, in fkvour of Jofan 
and Geoiga Donaldaon, under the latter of 19th Jaanaiy, 
1852, of which No. 40 is a oopy; it waa daddad under tiba 
Interlocutor of 8d November, 1854, adhered to on ap peal 
>unced in the fanner process between the partiea, that that 
"was n sufiident mandate and authority to the defonden 
to pay over to Messrs George and John Donaldson In tsma 
of it any sums due by the defendan to Mr Jamea Donaldaon." 
Such bdng the case, the questions at pi ess nt fa5 yncliei^ are 
(1.) What amount was transferred by the defbndece to tha 
bankrupt's undas, John and George Donaldson, of the deibl 
owing by them to the bankrupt, under tha letter of 19th 
January, 1852t and (2.) What sums have been paid to tfaaaa 
parties under tha transfer 1 Tha Sheriff agrees with the ChMiff 
Subatituto in thiidditf that, under the proof whidi baa been 
led, it has been satisfiotorily shown that on or about the 19tli 
January, 1852, the defenders did tranafsr Sn their hooka tha 
£1460 178 8d, admittetDv tiien In their handa belonging to tha 
bankrupt, to John and Geotge Donaldaon, conform to 
No. 42, and that the transftr waa duly inthnatod to 
partiea, conform to the letten No. 41/1 and 41/2 of . 
It appears to be also satisfoctorily estehBshed upon the vriiole^ 
that the three payments referred to in the Interloeotar, 
amounting in eumilo to £1268 4s 8d, were afterwards mada 
by the ddSonders to the Messrs Donaldson out of tha aom aa 
transferred. In regard to &e pussusi's plea aa to tha Isal of 
theee payments, vis., the £800 paid on 16th May, 1858» being 
illegal and redudble, in ssapeot Jamas DonaUaon, tha party 
to whom the debt was crigiaally owing, and on whoaa eatate 
tha pursuer is trustee, beouna bankrupt on 16th April pra> 
ceding, the same doea not appear to the Sheriff to be well 
founded, sedng the debt itadf had long prior to the bankmptaj 
of James Donaldson been transferred to his undes^ John and 
George Donaldson, and any payment made by the defandan 
to than parties, in virtue A the aasignatiiui whioh had baan 
duly intimated, was valid notwithstanding tha anperreBiqf 
bankruptcy of James Donaldson. 

In regard to the proof of theoe paymento having been mnd% 
the case rests on the evidence adduced aa to the tenor of tha 
letters and writs thereanent produced in the fonnsr pinriaaij 
which has been loat. It ia said that in thia lost proosaa tha 
gamimmem of the lost documents waa disputed, and aoasa 
procedure on thia point had gone on in that procem before H 
went amissing; but it was found there that av faae tha 
rscdpis for the payments were regular. It ia also oontanda d 
for the pursuer that, as the lost documento went amiTiing in 
the hands of the party fom nd iiuf mpom tkan, or of hia annt^ 
and nol of a third jMfty, the only eompetent mode of supplyin g 
thdr loss is by an action of proving the tenor, (Didiom en 
Evidence, II., 648-650,) and that even when kat doemMnta 
are founded on in defence^ their want can only be snpphad W 
adminides when their import might be aliunde sabatantiataa» 
but not where secondary evidence is not oompetent under tin 
authorities roforred to by the Sheriff-Substitute; however, tha 
Sheriff concurs with him in thinking that a proving of tha 
tenor of the missing documento is not neoeesary, and thai aa 
they only go towards the extinction of the debt, tlieir loss may 
be oompetontiy supplied by adminides without n proving oC 
the tenor. And the adminides founded on ocoaisting, (1.) Of 
tho entries in the defenders' books. (2.) The defenaersT oath 
thereon. (3.) Mr Wtnk*s report; and (4.) The Inietloculara 
pronounced by the Sheriff-Kobetitate, as wdl aa tha Shssifl^ 
all conspire to prove the credito contended for the defondan an 
paid to John and George Donaldson. 



Act, J. L. Lavo. 



Alt. T. O. WBiairr. 
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3d FlBBUA&T, 1800. 

8HERIFF COUBT, GLASGOW. 
(Mr SHVBiFr Bill.) 

Tbomab Paul v, Avovs Tnami, 

PnUie SUtotoiy Tnistaat— fitetatory TVnrt Property.— JSTeU, 
tiUrt ^ etUUe of a ttatntory ptMie truti it not lidbU in 
damagetfor iM^tet of duty on the pari of the tnuteet or thHr 

9€r9QHtt, 

This aoiUm wm brought agaiiiBt tlie defender, aa deik to the 
PluliMnentaryTniiteei of the Biver Clyde NaTiffation, and as 
repreeenting that body. The punaer alleged that the River 
Clyde Troateee were bomid to maintain a footpath on the 
Mth bank of the riTor, in a lafiB condition for public use 
—that in breach of their duty they allowed the footpath to 
frU into a state of diirepair, and that the pnnoer had aod- 
dentally slipped into a hoie in it which the trustee! or their 
ofikoers had negligently permitted to remain for a length of 
time, whereby the bones of his ande were fhtctured. He 
OQBoluded for £250 of damages. 

It was pleaded in defence^ that the action was inrelevanty in 
respect that even assuming the ii\juries to have been caused 
in tho manner libelled, the Clyde Trustees, as statutory 
truateee, were not liable. 

The Sheriff-Subetitute, on 4th January, 1859, sustained this 
pceHminary defence, but the Sheriff recalled that Interlocutor, 
and ordered condescendence and defences. These having been 
lodged, parties were again heard, and the Sheriff-Substitute 
pronomiced the following Interlocutor : — 

EEaving heard parties' procurators, and resuAied considera> 
tion of the whole process, Finds, that although all the aver- 
ments in the pursner^s condescendence were proved, sach 
proof would not justify the condusioos of the summons, which 
are directed agamst a public trust, as such, its derk only being 
eaUed as a deronder, and not against the trustees individually ; 
whilst it is settled law that a ^tfty who has sustained damage 
by the conduct of persons in the execution of a public trust, 
whi^ver remedy he may have against the immediate author 
of the injury, or against the trustees personally, has none 
against the trust fund by sueing, not the trosteee, but their 
oflloer onlv, who may have the custody of such f^nd : There- 
fore^ and ror the reasons stated in the annexed Note, reverts 
to aad repeats the Interlocutor of 4th Jan. last. 

NoTSt-^In the case of Dmhocmi, referred to in the Interlo- 
entor of 4th Jan., the Lord Chancellor expressly said that 
than was no such prindple in law as would give a remedy, 
not against the trustees, who might be supposed to be the 
•athon of the injury for which damages were claimed, but 
•gainst the trust fund itself. He said: "Many cases may be 
•apposed in which the trustees may be so far actors in the 
transantiftn creating the damage as to render their property 
liable, but none in whidi the trust funds ought to be applied 
In satis&ction of the party injured." The dedsion of the 
Court of Session was therefbre reversed, and Lord Brougham 
took care to remark that the reversal would ''destroy and 
abrogate the authority of the previous cases which proceetled 
on the same (erroneous) prindple." It seemed to be main- 
tained for the pursuer in the present instance, that this case 
differ ed from that of Duncan, in respect that here the injury 
Bostained was not set forth as occasioned directly by the negli- 
genoe or improper conduct of labourers, surveyors, or other 
ptireAiw employed by the trustees, but by the absolute neglect 
of the defenders themselves. But this specialty, if it Lb one, 
only made it the more necessary to call the trustees personally, 
t fnA to oondude asainst them individually. Nothing whatever 
-was said by the Lord Chancellor, in Duncan*t case, to lead to 
the inference that, if the trust funds had been made liable in 
the previous Scotch case of the A irdrie Road Truattet, he would 
have approved of such a decision. And in adverting to a 
inbeeqoent Scotch case, that of iVLavMan in 1827, 4 
Mwrra^t Jtq>ort4, p. 216, tho Chancellor observctl: "It was 



a case of imputed n^ligence," (ss the present is,) "in not 
effectually stopping op an abandoned road, and the daim was 
against the trustees person^y, the Chief Commissioner saying, 
'The trustees are individually liable, and have no funds to pay 
the damages, if found due."* 

The pursuer having appealed, this Interioontor was adhered 
to by the Sherifi^ for the reasons stated by the SbeiiilN3ttbttitate; 
as also those in the fdlowing Note: — 

Note. — ^The general role may be gathered from the casei 
referred to by the Sheriff-Substitute, which undoubtedly iM, 
that in the general case the funds of a public trust, under the 
manMement of trustees, are not liable for tiie consequences of 
any aeliet or qwui delict on the part of such trustees ; but that 
the claim must be pre f erred against thetrosteee personally. 
It is contended, however, by the pursuer in the pr ese nt case, 
that this applies to cases in which the trustees are sought to 
be rendered liable constrocUvdy, but not to one such as the 
present, where the mischief is said to have arisen from personal 
and continued neglect of duty in a matter which should have 
been dischaiged oy them in person. There certainly is a 
difference here, but the Sheriff is unable to see that it is one 
which makes an exception in tiie pursuer's favour f^m the 
general rule. On the contrary, as the prindple of that rule is, 
that the public funds are not to be wasted by being applied to 
the indemnification of individuals by the fault of the trustees, the 
observation of the Sheriff-Snbetitute is undoubtedly well founded, 
that it was the more incumbent on the pursuer to have libelled 
against the defenders pcrtonaUy for the consequences of their 
personal and oontinoed negligence. The pursuer alle^ that 
the acddent happened to him in consequence of his fislhng into 
a hole in a pubUo path or way on the river side, under the 
control or management of the defenders as the Biver Clyde 
T^usteee. Holding this to be true, which must be done In a 

auestion of relevancy, it is plain that the negligence of the 
efenders amoimted to culpa lata^ as against themMlvee. And 
in such a case it is more than doobtfid whether, even amierior 
to the recent dedsions of the House of Peers, action could 
have been maintained against the trust funds of the Clyde 
TVust for the consequences of such allesed personal neglect. 
The case referred to and founded on by ue pursuer of Kerr v. 
The Magietratee of Stirlinff, 18th Dec., 1858, in whidi a jury 
gave £800 of damages against the magistrates of Stirling for 
neglect of duty in not having fenced in a mill-lead on property 
belonging to toe town, has no application to the pdnt at present 
at issue, becauiie the magistrates were sued there as proprieiore 
not as trustees, and the law in regard to the one class is quite 
different in regard to the other; ue one utiturjure commune, 
the other vtUur jure pnblice. 
Act, J. L. LAxa. AU. Bobxbt Bobs, 



Ctb Fsbbuabt, 1860. 

SHERIFF COURT, GREENOCK. 

(Mb Shkbifp Teknbkt.) 



J. WiLsoir ft Co. r. Johv Bsll. 

I.O.U.— Blank Writs.— jGTcU that an hOU,, fthaugh Uomh in 
the ereditor't name, when delivered, i§ not etrudt at by th$ 
Act 1696, cap. 25, anent "Blank Bondt and ^VtMes." 

Tbib action was raised at the instance of J. Wilson & Co., 
jdners in Greenock, against John Bell, potato dealer there, 
for payment of £24, contained in and due by an I.O.U. or 
acknowledgment of debt alleged to have been granted by the 
defender to the pursuer, and which was in these terms :^ 
"Greenock, 4th Jime, 1868.— I.O.U. twenty-four pounds 
steriing. "(Signed) John Bill." 

The defender, inter edia, pleaded that the I.O.U. was im- 
probative, being blank in the payee's name. 

After debate, the Sheriff-Substitute pronounced the follow- 
ing Interlocutor : — 
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Hsfiiif hfl«d pattiMr iMeonton on tlM doted reooid, and 
flHfr fmMbdwe Jam in law, iwmIi Um leoond defonoe^ attowi 
to tiMMBmn a praof that the LO.U. or aoknowledffiiieni 
feonded OB, waa granted to them bw the dflfoDder, and that 
thev an in ligbl of the atme; and to the defender a praof 
that the ■^w fHmtiaff^ in it baa been paid by him, or la eom- 
pionted or othenriae eztiiwaiabed, and to both pwtiea a oon- 
Janet piobatioa: Giania fligenoe againit haToe and wit- 
BeMa,andappointatheptoor to proceed upon Tbnnday, the 
7ti» April n«ct^ at half-pMt 10 o'dock ajn. 

Kon.— It ia pleaded in defence to thiaaotion, that the 
LO.U. on which it it brooght, fcHa within the proYiaioiia of 
the atatvte 1696, eM>. 25, aa a blanlc writ, and is oonaeqaently 
nnlL li it "^i«**«"'^, on the other hand, by the pannert, 
that beinff a writing tn re mtrtaOaria it is pririleged, and ia 
oxtnpted Iran the provisions of the Act, and also that the 
Aotwas not intended to aflect^ and that its proriaiotts do not 
leaoh a docoment of this description. 

Then does not seem to be any ground for bolding that an 
LO.U. is a doenment tn re mereaioria. It is not one of those 
doenments which are in common nse, and have been recog- 
nised as belonging to this dass, and it is not often to be met 
with in proper mercantile transactions. Bat the statate 1 696, 
eap. 86, does not appear to rdate to docmnants of this nature. 
It relatea to Bonds, Assignations, Dispositions, and deeds of 
the Tf"»* description, requiring to be authenticated by the 
nmal aolemnities apdicable to deeds, and declares that in 
fotnra such deeds shall not be subscribed blank in the name of 
the person in whose fkvour they are oonceiTed, and that the 
fiimiid person be either insert before or at the subscribing, 
at least in pt esenee of the same witnesses, who are witnesses 
to the subscribing before delivery. These terms can have no 
MypUeatlon to a writing like the present^ and it is only from 
ttteeoDoeption at the dose of the statute that the defender's 
plea acquires an/ force. It is there declared that the Act 
ahall not extend to the indorsation of bills or the notes of 
trading companies, giving rise to the inference that the statute, 
but for the limitation, would have extended to these and to 
dooomeots such as that founded on. But the Court have held 
this not to be the correct riew of the statute in more than one 
ease, and mor« particularly in the recent case of Dinimade and 
eOerv t. Dixon, 11th February, 1856, 18 See. Cases 428, in 
wUch it waa held that it was to deeds requiring for their 
fbrmai oomplftion the name of the creditor to be filled in, and I 
the obeervanoe when not holograph of the requirements of the 
Aot 1681 that the statute reUted. Documents of the nature 
of that founded on have been recognised in England, and 
also in our Courts to some extent as acknowledgments or 
vouchers of debt, and there does not seem to be any objection 
to allowing the pursuers a proof that it was granted to them, 
and that they are in right of it, and to the defender a proof 
that it haa been paid or otherwise extinguished. 

Against this judgment the defender appealed to the Sheriff 
(Maofarlane,) who, alter hearing parties' procurators, pro- 
nounced the following Interiocutor: — 

The Sheriff having advised the debate, and whole proceed- 
ings, diwnif— the appeal, affirms the Interiocutor appealed 
against) and decerns, reserving in the meantime all question 
of expenses. 

Non. — On examining the authorities referred to at the 
debate, the Sheriff's impression that there was no sufficient 
ground for difieriog from the Sheriff-Substitute has been con- 
firmed. The only point attempted to be made on the part of 
the defender at the debate, was, that the I.O.XJ. iu question 
was not addressed to any one, and did not contain the name 
of the creditor therein, and was therefore stnick at by the Act 
1696, cap. 26; but it is clear from the reported oases touching 
such documents, that they have been always held and dealt 
with as not falling within the scope of that Act. It does not 
appear to be necessary to decide whether such a writ as that 
in question is properly in re mereatori^i or not, and the Sheriff 
gives no opinion on that subject. 

It was not disputed, but, on the contrary, expressly admit- 
ted by the defender's procurator, at the debate^ that the 
I.O.XJ. in question is holograph of the defender. 

A proof of oonriderable length was afterwards led, and the 
case debated on the meritB, and on 16th November, 1859, the 



the dsteder tat the aom soed Cor, with 
Act. A. ft B. Blaib. AU. William H^Clou. 



8m Fdbuabt, 1860. 
8HEBIFF COUBT, GLASGOW. 

(Mb SBXBirF Stbaihkbv.) 

Jambs HAMatoar «. Albzavdbb Wtlh (Brown's T^nistea.) 

Salo— Moveable— Security.— CVremufaMO kdd imeangkmi 
with <M aUtgedmde ofmumMe, emdto ammmi to a oeemitj/ 
merely. 

BsowB'BeBtatea were sequestrated on 20th April, 1860. Some 
time prior to the sequestration (vis., in September or October, 
1858), Brown applied to the pursuer with a view of ob- 
taining a sum of money, and ofiered in security tbereof a 
quantity of furniture in his house in Glasgow, fomitars 
belonging to him in a house at Millport, and moveable eibets 
in his nursery grounds there; and the same, or a portian 
thereof, having been appraised at £150, an invoioe or acoouat 
of the same was made out» (dated 1st October, 1858,) and oa 
the amount being paid, tiie following receipt waa attached 
by Mr Brown :—" Beoeived from Mr James Hamiltnn, 
auctioneer, the sum of one hundred and fifty pounds as 
price of the above eflbcts, but the same are to remain in my 
custody for the ensuing six months, at the end of which 
period I bind myself to deliver up the whole to him free ol 
any claim for rent or otherwise, in the like good conditiaa 
they now are, ordinary tear and wear excepted.** At the 
same time, the following letter was addressed to the pursuer^ 

''As you have agreed to let me have the use of thefViraitim 
of my house here and at Millport^ and also of the vaiiooi 
erections on grounds leased by me as a nursery at tiie latter 
l^ace, for a period of six months, I hereby engage to pay yon, 
as rent or hire for the same, for the said six months^ ths 
sum of £17 5s sterW, being equivalent to £2 17s 6d mt 
month, to be paid monttily if required ; and I avail myselz of 
your volunta^ offisr to resell me the said effects any tame 
during the currency of said six months — or for a kngsr 
period if mutually agreed on — for the sum at which the ssms 
were sold to yon, vis., one hundred and fifty pounds. — ^I am," 
etc. 

To these terms the pursuer formally assented. On 5fh 
October, Brown handed to the pursuer his acceptance far 
£150 at six months' date, which was acknowledged by the 
pursuer in a letter of that date, by which he bound himself^ 
on the bankrupt retiring said acoeptanoe, and paying any rent 
or hire due, to cancel the sales made of the said furniture aad 
effects. The letter goes on to say — "but such aooeptanoe 
being granted for my accommodation merdy, is not to operate 
in any way whatever as a barrier to my title to the eSbeti ss 
purchaser." On 24th March, and before the acceptance frU 
due, the pursuer wrote to the bankrupt in these tenns:' 
"Xleviewing my liabilities for the ensuing month, I find I 
will require from you tho £150 and charges, £17 5s fbr the 
time stipulated. I beg, therefore, that you will be prepared 
to settie on the 8th proximo, so as to avoid the necessity of 
renewaL" On 1st April, the bankrupt paid the som of £1T 
5s, which is described in the receipt "as hire of furmtura sad 
other effects, all as per agreement for six montiis, up till As 
8th instant;** and in that receipt the pursuer agrees, on 
receiving payment of the furniture at MiUport^ value £1^ 
"on Friday next,** that "he shall be ready to extend ths 
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time for one month—the remainder— Moording to the existing 
■gieetnent," Thii earn of £16 was afterwardipeid. 

It ia stated by the defender that it was not the intention 
of the parties to these transactions and writings to enter into 
a oontFBct €i sale, and that no such contract was entered into^ 
and that the eflfocts conseqnentiy belong to him as trustee on 
the seqnestrated estate of the bankrupt, in which ci^MUjity he 
took poBseosion of the bankrupt's property, and intimated his 
intention to sell the said effects. 

The case havbg been debated, tiie Sheriff-SuUtitute found, 
in point of law, tiiat tiie inventory of effects, as qualified and 
explained by tiie letters and receipts mentioned, did not con- 
•titute an actual or effectual sale of the same to the pursuer, 

and do not establish a right of ownership in his person. He 
therefore sustained the defences, and assoilziod the defender 
from the oondusions of the action, with expenses. The reasons 
of this decision are fuUy given in thefoUowing note to tiie 
Interlocutor : — 

TOie ^enff-Substitute has, after deliberate consideration, 
am^ at the conclusion that tiie documents in process do not 
aaUfd evidence of a 6oiia.^ sale of the bankrupt's effects to 
thapetatianer, altiiough tiiey have been prepared in kognage 
Mteoded to make tiiat appear; tiie actuafagreement betwm 

^JS!^^I!^ "**l *^* ***»"' «^ **«« writings shows it, 
ttat the petitioner should advance £160 to the bankrupt, to 
be repaid in six months, and for which he was to grant his 
aooeptance, or in other words, to discount a bill for that 
amoont, tiie petitioner beinf aUowed jei7 6s interest on the 

advance, bemg at the rate rf 25 per cent, for the period; and 
an attempt has been made between the parties to efleet a 
neniity over the bankrupt's fhmiture and other property for 
paymoit, if at maturity tiie bill should not be retired, or in 
ease the sActs should not otherwise be redeemed during the 
rarwicy of the bill, which seemed also to be oontemph^ted. 
nos intemetotion of tiie agreement, it is believed, wfll be 
feond joatafied by the very conclusive dreumstanoes which 
smxonnd the transaction, and which may be shortiy recapitu- 
lated: Fim, end most important of all, if it be as the peti- 

ti«mer inaintains, that he purdiased the effects in dispute from 
the bankrupt and paid the price, tiien tiiere existed no reason 
why the bankrupt should grant his bill for the price. That 
aet constituted tiie petitioner tiie bankrupt's creditor for tiie 
som pretended to be paid ; whereas, in a b<ma fide sale, the 
pnce was tte equivalent for the effects, and botii parties, on 
mipietmof the transaction, ought to have been free of each 
other. Second, It was an inherent condition of the agree- 
ment tiiat there should be no removal of the effects out of the 
baakrupTs possession, and that no outward indication of 
Aaiwe of property should happen. i?%irrf, Thesnmof £17 6s 
sttpnlated to be paid for the hire or use of the efiecU was, in 
tte view taken by tiie Sheriff^ubstitute, a cohmrable nunc 
fer the large amount of interest taken at discounting the bill 

^?i^"lP^,¥f? 7^ "**** *^»<'*** montidy in terms of tiie 
wnti^ No. 12/2; but was received on 1st April, 1859, alomr 
with the promised payment for tiie MiUport fiimitore, as a 
onderation for extending the period for retiring the bilL 
wfaioh was then to fall doe in a week afterwards/ One dr- 
enmstanoe may be noticed, which, though unimportant in it- 
setfjp IS confirmatory of the supposition that the sum of £17 Gs 
was meant as discount on the bill, and not as hire of the fur- 
"»*«*«• ^* *PP«>", from the petitioner's receipt to the bank- 
rup^ No. 12/5, that although the amount is there stated as 
Sf ^A'f^ months, yet the sum is said to be computed 
tm gtiiApra , which gives three days more than six months, 

fJrJ^TSP^Sl' ^*^ **" ^*y" **f S'*** '^^^ *o *^ duration 
ortbebilL The transaction in question occurred on 5th Oct., 
tbe Bx m<niths expired on 6tii April, but the bill only fell due 

V *?S/?'''^*^*.°?®''*''- ^*«'''*> ^"^e petitioner's letter, 
Jo. 1^1, acfcnowledginff receipt of the acceptance, which was 
for £150, and bearing that the bankrupt had granted for his. 



act of acoommmodation, he would, as the mora .^........^ 

and probable course, have retained in his pocket that very 
amount which at tlds moment he was hanomg over to the 
person from whom he was getting the pretended asdstance. 
But the idea of accommodation seems to be nothing else 
than a method of covering the anomaly of exacting a bill 
for the identical sum which the petitioner alleges he was pay- 
ing as the price of the furniture. Pifthy The petitioner, wz»- 
ing the bankrupt on 24th March, 1859, No. 12/4, intimates 
that on a review of his liabilities for the succeeding month, he 
finds that he will require ftom the bankrupt the sum which 
he had paid him; an expression entirely incompatible with 
the notion of a sale of the eflbcts. The petitioner had no 
right to calouUte on getting back, and had no title to require 

Syment from the seller, so as to enable him to meet his 
bilities in April, of the price of furniture and other eflbcts 
which he had bought and paid for in the previous month of 
October. The terms of the letter are alone reconoileable with 
the supposition that the petitioner had made an advance which 
was to be repaid, and that a review of his liabilities precluded 
an extension of the time beyond that stipulated lor the debtor 
to fulfil his obligation. Sixth, The effects in the bankrupt's 
house, and in his nursery grounds at Millport) were not 
enumerated and valued in the inventory No. 6, but were 
"slumped," which is an unusual, and by no means a likely 
wav of satisfying either seller or purchaser, if the transaction 
had been a sale. And, Secenth, It ought to be noticed, that 
in the record the petitioner admiti^ that when fint applied to 
by the bankrupt, the hitter asked an advance hi cash, and 
made no proposal to sell his property ; and it was only after 
interviews with the petitioner tiiat the transaction, when com- 
pleted, exhibited the devious and disguised oomplexioa die* 
ckMed in these proceedmgs. 

The pursuer having appealed, tiie Sheriff adhered to tiia 
Interlocutor of the Sheriff-Substitute for the reason stated by 
him, and found additional expenses due. 

Aa, J. L. Lafo. aU. J. a FLiMura, 



10th Fkbbuabt, 1860. 

SHERIFF COURT, GLASGOW. 

(Mr Sukriff Stbathebn.) 



James Mufbo ajcd Others r. Isabella Moxbo. 

Donation— Legacy—Draft.— //(/({, thai pomuUm of a draft 
or ckcqiu on a tavinge bank, payable to apenon named or 
hearer, with the relative hank book, waf wot per se evidenet qf 
a doHation or legacy to the payee. 




Ih this action the pursuers, James Muuro, Margaret Munro, 
and Janet Munro, children, and throe of the nearest of kin of 
the deceased Donald Munro, gas inspector in Ghisgow, sue 
Isabella Munro, also a child and one of the nearest of kin of 
the said Donald Munro, and executrix-dative decerned to him 
by the Comnussary of L.<uiarkshire. The summons concludes 
that the defender ought to be decerned to produce a full ac- 
count of her intromissions as executrix foresaid, that the true 
balance due to the pursuers for their respective rights and in- 
terests as children and three of the nearest of kin of the said 
deceased Donald Munro, might be ascertained; and the de- 
fender ought to be decerned to pay to the pursuers the K^ift^ KW 
appearing due to them on such account, etc. The summons 
was served in June, 1850. 

The defence was, that the action was premature, in respect 
the six months allowed to executors to account by the Act of 
Sederunt, 28th February, 1662, had not expired. The de- 
ceased Donald Munro died on 25 th March, 1859, and the 
defender was only confirmed executrix on 6th May following; 
and the defender was, at the date of the action, engaged ia 
idniaiitering th« estate and acyu*^! ^^ ol«hiu thsnon« 
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Separotim, — ^The defender pled a rig^lit of retentioo under 
the cir omaUaoes following: The deoeened Donald Monro, 
for a period of upwards of three years before hie death, was 
bed-ridden, and Uved Id family with the defender. 8he, dur- 
ing the whole of this period, performed her father^s duties of 
gas inspector, and thereby obtained for her father, from his em- 
ployers, a continuation of his salary (£50 per annum), which, 
otherwise, he would have lost. The defender further, during 
the whole of this period, acted as solo nune to her invalid 
father, for all which the defender claimed to retain the sum 
which may hereafter appear to be the residue of the estate. 

The defender further claimed to retain the said funds in 
virtue of tho document produced, and which was executed by 
her father with the intention of convoying his wholo estate to 
her — at least the sums therein mentioned were conveyed to 
the defender, and these form nearly the whole estate. The 
deceased, before his death, delivered this document, and his 
bank book therein referred to, to the defender. 

The document produced by the defender is as follows: — 

"29 AuBTOS Snmr, 
'*Glasoow, 35th Ifarch, 1850. 
" Pay to Isabella Munro, or Bearer, the sum of sixty-five 
pounds seven shiUiugs and eightpence sterling, with interest 
theraou to this date, on pnMucing my Deposit Book, No. 
60161. 

"(Signed) Donald Mvxbo. 

"(Signod) Wm. Bogle, 20 Alston Street, Witness. 

James Douglas, 20 Alston Street, Witness. 
"To the Managers of the Glasgow Savings Bank, 
"Wilson Street." 

The Sheriff-Substitute, having heard parties, gave effect to 
the first plea of the defender, and sisted iirocess till the expiry 
of the six months. On that period having arrived, the cause 
was proceeded with, and the remaining ix>ints disposed of iu 
the following luterlocutor:^ 

Having heard parties' procurators on the dosed reootti and 
whole cause, Finds it admitted by both parties that the 
amount of the nett executry of the deceased Donald Muuro, 
their father, is as stated iu the aocomit No. 7, €72 10s ll^d, 
subject to a further deduction of £15 due, but remaining 
impaid to Dr Stewart, (No. 10) of process: Finds it admitted 
that the deceased died at Ghuigow on 25th Mai'ch, I8u0, 
intestate, and that the iiarties to this action are the whole of 
his children, and the defender has been decerned and con- 
firmed his executrix-dative: Finds, that the defender pleads 
retention of the whole executry, (1,) because she attended the 
deceased as nurse for a ixjriod of three yearzt preceding his 
death, during which time he was bedridden. (2,) Because for 
the same period she dischai^ed the deceased's duties as a gas 
inspector, and thereby secured to htm the continuance of a 
salary of £50 per annum, which his employers paid; and (3,) 
because the d<*ceased subscribed and delivered to the defender 
the cheque No. 5/1, on tho GIah^ow Savings Bank, for 
£65 78 8d, witli interest, dated on the day of his death, 
together with his deposit book, intending thereby to convey 
his whole estate to her, at least the sums mentioned in the 
cheque were so conveyed to her: Finds, ^vith resi^ect to the 
pursuer's claim for nursing her father during his protracted 
illness, and for discharging his functions as gas insiHwtor, that 
although these were acts of filial duty, yet if actually rendered 
and articulately stated, no absolute rule or principle of exclusion 
of such a daim exists; but finds that the defender has not 
produced any account or detailed statement of her demand, 
setting forth either the predse duration of the services or the 
rates, and the entire amount proposed to be charged ; without 
these particulars it is impossible to allow the pursuer a proof, 
the pursuers having altogether denied the defender's services, 
as well as her right to demand reward, even if she could prove 
that she gave them : Therefore, bvfore farther answers ou this 
branch of the case, appoints the defender to lodge within vix 
days an account embracing the detuls above mentioned, pre- 
paratory to parties' being heard thereon, and if sustained, in 
the view to a proof being thereafter allowed; and in regard 
to the dofencQ that the (stato of tho decerned was couveyixl in 



the gift to the defender: Finds, that of this defSgnoe no other 
writing has been produced than the document No. 5/1^ of 
process: Finds, for the reasons expressed in the following 
Note, that said document has not in law the efTect of so 
transferring to the defender the sums coutaineil in it, but is in 
substance and «ffisct a mere conditional mandate, ordering the 
bank managers, who ludd the sum, to pay it to the ddioMler 
or Uarer, on production of the deceased's deposit book: 
Therefore repels the defences so far as based on that plea, and 
appoints the case to be enrolled for debate first Court day 
after the account afore-mentioned has bed!n lodged. 

Note.— With respect to the first branch of the defence, that 
the defender is entitled to retain the executry funds in her 
hands in extinction of her claims for services rendered her 
father, the mirsuors have maintained that all such tervices 
ffiven by a child living in family with her psr^nt, aa was the 
defender's case, are ex pittmU, and not in contemplation of 
reward; and, in addition, it was contended that even the 
earnings of a d^ild so circumstanced belong to the parent, 
Srd:. L 6, 53. This point of contrition is so fisr joatified by 
reference to the older authorities, and to the case of ofaEdren 
during their earlier years; but latterly it has beoome eata- 
blished, that whei'o the children have grown up, bat remained 
with their parents in fsmily, and were capable of aaming an 
independent means of support, a legal presmnption ariaea in 
this, as in the more ordinary oase ^ other reUtiTea, that if 
the servioee "were admitted or proved, then wages ware doe, 
unless it ooold be expressly shown that it was the agreement 
of parties that Hm board given should be held as aatiafacttinn 
for the senriosB rendered,^ 2 Fnuer Ihm, Mil. p. 87& This 
writer dtes several decisions in confirmation, and thus eon* 
tinues: "There is no specialty with regard to the cases now 
stated that would wevent the application of the same pciadph 
to parent and diud." "Where, fur example, a son plonsha 
his fiktlier's fium and manages it» or a daughter keeps bar 
Esther's shop or acta as a domestic servant, there does net 
aeem to be any rule of law to exdude them from nlalming 
wagea for thdr aervicea, juat aa in the same drcomatanoea 
they woidd do against an undo or aunt»" lb. p. 881. In the 
present case, before finally determining whether proof shall 
oe allowed or not, the account ordered will ahow the parti- 
culara of the daim. It ia sulject of observation, however, 
that if the defender was of all the deceased's children the only 
one on whom devdved the entire burden of not merdy ^— r*"g 
up the duties of his situation, and thns continuing to him fa£ 
salary, but of tending and nursing him during his protracted 
bed-ridden illness — it would be inequitable to assume that the 
pursuer's remaining children, who it is not denied had been 
forisfamiliated, should, after thdr father's death, demand and 
receive three-fourths of his means, leaving only the remaimng 
fourth to the defender. 

But adverting now to the plea that the d e c ease d paiwod the 

whole of his property in gift to the deibnder by the writing 

No. 5, the Sherin-Substitute may shortly state his grounds fir 

rejecdng that aa evidence of the gift. And in the first place, 

he may observe that donations are not to be preaumea, and 

must be proved ; in the next place, they cannot in the genssal 

case be proved paro/e, and there is no {voof teriido, other 

' than is afforded by the said writing. It is maintained by tho 

J defender, however, tlint a legacy may iwss by an indorsed 

I cheque, and that iu this instance, bdng not only the payee in 

the diei{ue and iti* custodier, but also of tlie rdative deposit 

book, and so enabled to fulfil the condition of presenting the 

book before drawing the money, the dofender has produeed 

all the outa-ard indications of gift^ necessary legally to nrove it 

No authority has been cited which supports so broad a pkss 

but there are cases which establish this prindple, that dona- 

tious to take efiect after the death of tlie donor, by indorsed 

deposit recd|>ts and drafts, coupled with competent evidence 

of the donor's purpose, are effecttud. Illustrations of this 

prindple are to bo found iu the case dted by the defimder, 

SteeTa Diaponcti v. II Vm^s^, ISth Doc., 1703, Die. 1409, and 

, also Held V. Alihic, 20th Nov., IbOS— //icim's iMcl^itms, p. 

! CO. In the former case the deceased O«oige Sted granted 

his promiiMory note for £5U0 to the defender Weuysa, dated 

i Itfth Feb., 1700, and iwyable at Whitsunday then next, as a 

! consideration for servioee and trouble rtmdered by Uie latter; 

j tliewe services consisted in assisting to mani^ the deoeMed « 

. farm. On 7th June following — and after /Ae^<rM(i«sory nuic 

\ had/allcH dm -Mr Sted garo the defender n draft oa hi| 
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htakmr tot £S00, but no raferonos wm sukld to the pMt due 
note in the dnft, elfthouglk Lord Gownn, referring to thie onw 
in Bantow t. InglU, to be hereafter notioed, stntee, ni»n- 
rently on the antboritj of Sir Hay CSampbell's papen, ^Mt 
the olgeet of the draft wae to provide for paTment of the note. 
Mr Steel died on 24th Jone^ after vrbnoh the draft was pro- 
Mttted for Ipayment by the defender, and rafoeed. Where- 
upon Mr Steefs dkponeee brought a redaction of the note and 
drafte, but the Lords sustained the defonoe. In Xeid r. Milne, 
a letter explaining that it was a gift, was dellTered to the 
donee, along with a money draft, and the Court sastained the 
donation. But later oases plaoe the question in a moie 
deariy-dsAned lights and Bontow t. Ingiu, 6th Deo., 1867, 
SO Seas. Cases, p. 230, is in some of its features not unlike the 
preeent. There a bank deposit receipt was indoned thus— 
" Pay Mr William In^ or order," just as here the cheque 
was drawn payable to the defender or order; there it was 
oontended that the indorsation was made as a donation to 
the defender's sister, and the reoeipt deliTerad to him to be 
eaahed, eo that the contents might be handed to her; after 
the alleged donor's death, the money was uplifted from h^«k 
bj the defender, and the validity or this donation came to be 
eoallenged in an action at Bantow's Sn TM mff», the. Judicial 
foetor on the donoi's estate^ and who acted also as faotor 
foes ab§miu for the deceased's brother and only rekldve, 
aeainst Mr Inglis and the banker who had paid the contents 
of the receipt. No written evidence of the ^ was tendered, 
and the Court held that indoiaation and possossion of the de- 
posit reoeipt did not jmt st constitute a donation, and that 
parole proof was, in the circumstances, incompetent to prove 
that such was the object contempUted. But in the very re- 
cent case Maeknme v. Srodu, 24th June, 1869, 21 Sess. 
Osses, p. 1048, the kw of the question now involved under- 
went consideration. A principal, it not the chief point, how- 
ever, which was decided was, that where a donation had been 
completely effected in the donor*s lifetime^ parole proof of 
mandate to make the donation was competent m case of chal- 
lenge, but that if something remained to be done towaids 
completion of the donation, at the donor's death, proof by 
witnesses was incompetent. Applying these decisions, then, 
to the drenmstanoes here, the defender stands in the position 
of a mero holder of a document^ by the use of which she might 
draw the money mentioned in it, she " or the bearer " h3ng 
named the payee. Now, possession of such a writing is essen- 
tial if the defender became donee of the money, but that is not 
enough. If the cheque was delivered to the defender in trusty or 
as the men mandatory of her deceased fether, she must equally 
have h ad the possession, as if the cash had actually been trans- 
ferred ingift. Her fether died on the very day the cheque was 
drawn, and the defender was not enabled to u|^ the money 
from bank. So that the gift of the cash was not oompletedC 
if it was ever so intended. The act of donation was not, and 
conid not be completed by delivering the cheque to her, for 
such a method of making a gratuitous donation has been found 
inefibctoal — ^thera bebg no diflerenoe in the principle between 
aa indorsed deposit reoeipt, with an order on it to pay the 
beaiei and a cheque running in name of the payee or beanr. 
But reverse the state of matton, and let it be suppossd that 
the defender had, since her fether's death, contrived to uplift 
the money—which would make hen a s tro n ger case— but 
even then poesession of the cash would not have made her 
chance of success grsater; she would still be found to prove 
0BM|9etentf|r that she held the money as a gift. Lord FoUerton 
in Stnm v. M'Oeoek, 18th Nov., 1 861 , 14 Session Cases, p. 80, 
states this point pkinly: "The mero fact of money behig 
plaoed by one party in the hands of another is not held as in 
Itself proof of donation, but that there must be some other 
drcnmstanoee corroborative of the a mim u t tUmmuU, In other 
words, when donation is averred, the burden ot proof lies on 
the pvty so averring." The defender, therefora, having failed 
to prove teripto that her connection with the cheque was in 
the character of a gilt, the posseesion must consequently be 
ascribed to agency or mandate, and her right to use the cheque 
fell with her lhther*s death. It is not averrod, in defence, that 
the deceased gave her the cheque as compensation for her ser- 
vices, so that no onerous consideration is pretended ; and the 
case she puts the Sheriff-Substitote has dealt with simply as 
an allegation on her part of a gratuitous donation. 
Both parties acquiesced in this judgment. 

da. Jab. Morrison. Alt. J. Looihabt. 



13th Fdbuaet, 1860. 

SHERIFF COURT, AIBDRIE. 

(Me Shbbitp Looxx.) 

Albxahdbr Maxwell v. William Jobvstovi (Dixon's 

Trustee.) 

Reparation— Master and SWvant.— ^ workman ew^pUtfedin 
wkeding Am/oIci of irontlone from tk$ pithtad to the himff, 
ttioitg a gangway or platform, floe feet two imekee wide; 
the AnteAei being two and a hUf feet wide, and ike height 
from the groemd ten feet, feU from the gangway, and wae 
hwrU Jkunagee daimedf apon the plea of culpa, «n retpeet 
tkegamgwagehmUdhaoebeenraUedorfenoed. D^enee,(l) 
Thai, «» the dreametaneee, there wae no eaeh danger ae to 
infer culpa on the part of the mooter; and (2) That the 
danger, ewh ae ii wae, being patent, the workman mutt be 
preeamed to have wndertaken the rids. 

Opinion, thaiit ie not relevant to relietfe a mooter from a 

eiaia^cfdaeMgeefbrinjwrieeeuetainodbgaworkmai^'-ihol 
the rids wae patent; but, hdd, that the ahtenee of a railing 
did not, in the dreumetaneet, imfer culpa on the part of the 
emploger. 

The foots of the case, and arguments of parties, arosuiBcieutly 
brought out in the Interlocutors of the Sheriflb: 

Having heard parties' procuratorB, on the import of the 
concluded proof, and whole cause: Finds, that the pnnuer, 
on the 18th day of Msrch. 1869, while engaged fai the defbn- 
der^s service as a labourer, at the quaxry pit^ in poshing a 
kiaded *' hurley" or hutch of ironstone, from the mouth oi said 
int, along a wooden bridse or scaffolding towards the ironstone 
bing, foil hom said scaffolding to the ground, a height of about 
10 feet 8 inchee, whereby he was severely injured by bruises 
in the loins and limbs, and also in the spine: Finds that the 
pursuer was engaged in his usual and bwfol employment, as 
a servant of the defender, at the time of the accident, and 
that no culpa or carelessness on his part is either alleged or 
proved : Finds that the scaffolding, at the pithead, was fenced 
and secured against the risk of accident; but that, from the 
point at which the pithead scaffold terminates, on to the iron- 
stone bing, a distance of 65 feet, as nhown on the pi^*^ No. 
10 of process, the scaflblding or pUtfonn was entirely un- 
fenoed on both sides thereof: Finds that the phMse at which 
the pursuer fell was on the unfenoed portion of^d scaffold, 
where the scaflfold wss five feet wide, the space occupied by 
the raib being 2^ feet, and the rail bdng nearer the out^ 
edge of the scaffold on the one side thanit was to the other, 
so that on the side to which the pursuer fell, there was only 
about a foot in breadth, between the flange of the rail and the 
edge of the scaffold: Finds that» before the accident oocuned, 
the fore wheels of the hutch which the pursuer was pushing 
had gone off the rails, and as he was strugs^gto get the hutch 
back on the line— the wood of the platform being wet and 
slippeiy at the time—his feet suddenly slipt, and there being 
no fence to protect him, he fell over the scaflbld to the ground 
below: Finds, in point of Uw, that where a Ubourer is em- 
ployed in executing his master's work, he is entitled to rely 
that all necessary precautions have been adopted fbr hu 
safety and protection, and if an accident occurs, from the 
absence of such precautions, the master will be liable in 
damages for the result of such neglect, MacauUg v. Bwiet ^ 
Co., 9th December, 1846: Finds, in the droumstances of this 
case, that blame attaches to the defender in not having had 
the scaffolding or platform fenced or nuled, so as to prevent 
the parties in his employment from meeting with accidents, 
such as the present: Therefore repels the defences, and de- 
cerns against the defender for £40 sterling of damages, and as 
a soUtium to the pursuer for injuriee sustained by him: Finds 
the pursuer entitled to his expenses, allows an account thereof 
to be lodged, and when lodged, remits the same to the 
deputfrderk of Court, as auditor, to tax, and report^ and 
decerns. 

Note.— The question arising in this case has not been 

e2* 
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tondhad apon in the various dednoiw recently proaonnoed in 
the HoQM of Lorde. There it no qnestion hoe of a maeter*s 
fiability to a lervaat for the fiwilt of a feUow-wockman. The 
pointB contended for by the defenders, were. First, That the 
fencing of thejplatfoirm was nnneoessary, as there was no rut; 
or, Seoondly, That if there was risk, the risk was patent^ and 
th e po rsaer accepted the emuloyment, sneing the nsk. 

With regard to the first of these pleas, the tkort and rimpU 
answer seems to he, that the pnxsaer, against whom no oha^ 
of recklessness is brought, did faU over the platf<Hnn or 
scaffolding in question, and that if it had been properly fenced 
or railed, the accident would not^ and eomld wot have hap- 
pened. The SherifT-Substitute has personally visited the pit, 
and inspected the platform, and so difierenUy was his mind 
affected by its appearance, from that of the defender's wit- 
nesses, that the surprise he fdt was, not than an accident 
had occurred, but that such acddents were not of frequent 
occurrence. As no adequate idea oould be formed from the 
fdan lodged by the defender, of the risks to which the work- 
men are exposed, he felt it his doty to order a plan or sketch, 
to be prepared by a neutral party, giving a bird*s-eye view of 
the scaffold, and the plan prepared in consequence. No. 10 of 
process, has only oonnrmed his previous impression. 

The witnesses for the pursuer — who are quite independent 
of both parties— concur in thinking such sc»ffi>LdB dangerous 
when unfenoed, or at least safer when fenced. See in par- 
ticular King, the policeman's evidence, page 9; Dale's, page 
16; and Sharpens, page 17. 

Some of the witneeses for the defender, on the other hand, 
draw a distinction between what they call permanent and 
temporary scaffoldings. The fiict that they consider railings 
or fences proper in the case of permanent scaffolds, is of 
some importance, seeing that the one from which the pursuer 
fell has betti in ezistenoe for several years, and is likely to 
continue, so that it seems to be as permanent as any erection 
about an ironstone pit usually is. 

If a fence makes a scaffold of this kind more secure, the 
master cannot get rid of his obligation to take care "that all 
the necessanr precautions are made which human foresight 
can suggest {MaeauU^a case above referred to), and he will 
not relieve himself of this obligation, by calling the scaffold a 
temponrj one. If the scaflfold requires occasionally to be 
shifted, the existence of a railing would add littie, either to 
the trouble or expense of doing so, and even if tiiese were 
greater, such considerations can have no weight where human 
me is at stake. 

Another plea urged by the engineers examined for the 
defenders, was — that while it may be very pro[^r to feuoe 
such a scaffolding where either it is high, say 20, 30, or 40 
feet in hdght, or wh«re the hutches are drawn by horses in- 
stead of men, seems equally frJladous. Granting that the 
greater the height, the more danger there is of giddiness, or 
of the action of the wind, still diffarent men are differentiv 
affected by such causes, and as there must be a certain risk 
(though a lesser one) in a scaffold 10 feet hi^h, than in one of 
20 or 30 feet, the only safe rule to lay down is — that wherever 
the height is such as to be dangerous to life or limb, if a iSsU 
occurs, the scaffold must be fenced. 

Accidents from these platforms, fortunately, do not seem to 
be of frequent oocurrence ; but as, in the chapter of accidents, 
a man 'mil oocasionaUy miss his footing and fall, when sudi 
an accident occurs, it is no satisfactory answer for the master 
to say — ^the height of the fall is only 10 feet — if it had been 
20 or 30 feet high, it might have made a difference. The risk 
of giddiness or of a slip cannot be gauged in this way. 

The propriety of fencing such scaffolds is not a new inven- 
tion hitherto unknown in the district. In most of the pits 
acyoining those of the defender, and similarly situated to the 
quarry pit, these scaffolds are generally substantially railed, 
particularly those at Rosehall, belonging to Messni Addie, 
and those at Cambroe, belonging to Messrs Merry and 
Cunningham. King, the policeman, at page 10 of proof, 
Mary Wilson, page 11, James Dale, page itf, and others, all 
speak to this. Dale, in particular, who has been 42 years a 
miner, says, "All the pits in the neighbourhood, that I have 
seen, are fenced, with the exception of the pits at Calder, {i.e., 
the defender's pits.) at Airdrie also they are all fenced, includ- 
ing those of the Messrs Baird of Grartsherrie, in the neighbour- 
hood of Ainlrie." Personal observation, on the part of the 
Sheriff-Substitute, enables him, in a general way, to verify 
the truth of these statements, so that he can only marvel at 



the nnaeoountaUe want of o b ee i vs tlou , or ignoranoe of the 
locality, displayed by the defender's witnesses on the sub- 
jectk 

The second plsa urged for the defender, that if there wis 
risk, the pnrsoer saw and knew the risk when he accepted the 
employment, is plausible, but unsound. In M'Neil v. Wair 
laee ^ Co., 7th July, 1963, the Lord Justioe Clerk remarked, 
"Thai it is the paramount duty of coalmasters, and penom 
engaged in sudi undertakings, to |Mx>vide in every way for the 
safety of the woikmen in t^ir employment^ against the liaki 
and dangers which sodi em|^oyment involves. And the 
Court hu also hdd meet jusUy, that such masters must, by 
their precautions and arrai^^ements, protect their w<MrkBMn 
against the consequences of their own rashness and impm- 
denoe — such workmen being jtrooeHriaUp reckless and esre- 
less of danger." Hwe there was no rashness on the part of 
the pursuer, and it hnmhly appears to the Sheriff-Sabetitole 
that the master had not provided in the best way he oould for 
the safety of his workmen against the risks and dangen of 
their employment. 

The argument of the defender, if earned to its logical con- 
dnsion, would free the master frtnn responsibility, if he either 
appointed incompetent managers, or used imperfect machinery, 
provided parties who engaged with him as servant!^ oould be 
proved to have known tkos, when they engaged. 

The sum to be allowed in name of damages most always be 
of an arbitrary character in cases like this; but as the pursuer 
was injured so for back as March last, and is stated stall to be 
unfit for work, although not likely to remain permanentiy in- 
jured, forty povmds seems a reasonable sum in the drsnm- 



Under an appeal by the defender, the Sheriff pronoonoed 
as follows: — 



Having considered the appeal for the defender, and heaid 
parties' procurators upon the Interiocutor ^yealed against^ 
proof adduced, and wliole process, adheres to the findings in 
point of fact contained in the Interlocutor, as to the iiguriss 
sustained by tiie pursuer, and the mode in whid& the accident 
happened: Finds it pleaded in defence by the defender, lst» 
That the injury sustained by the defender was not oceaaioned 
by any culpable neglect on the part of the defender; and 
2d, A denial tiiat &e bridge referred to, leadinff from the 
pithead, from which the pursuer fell, ought to nave been 
railed or fenced, as alleged by the pursuer: Finds, tlmt in 
addition it was stron^^y pleaded at the bar for the defender, 
in point of law, that as the pursuer entered into the employ- 
ment with his eyes open, and knew the nature of the work in 
vi^ch he was to be employed^ and saw the hutch wmj in its 
unfenoed state, he most be hcJd to have made up hia mind, 
for tile wages ofiered, to run the risk incident to the work, and 
had no daim against his employer for any aoddent which 
might occur in the prosecution of his employment: Finds* in 
addition to the findings of the Sheriff-Substitute* that it is 
proved, in point of fact, that the gangway in questioa, from 
the pttmouth to the ironstone bii^, fircmi whida the pursuer 
fell, which is five feet two inches wide, and ten feet firom the 
ground unfenoed, had been used by the pursuer, and other 
workmen at the pit for a number of years, for conveying the 
hutches from the pitmouth to the bing, and that no accident 
had previoudy occurred thereat, or at any other scaffolding 
dmHariy constructed: Finds it proved that the practioe at 
other pitmottths, where ironstone or coals are in like manner 
conveyed from tiie pitmouth to the bing or place of deposit^ aa 
to fendng is various ; some having the sangway fenced, and 
others not, but that it would appear that the largest coal- 
masters, induding the Messrs Bwrd of Gartsherri^ and Messrs 
Merry and Cunningham, have them fenced : Finds it pro v e d 
that the danger incurred in traversing such a gangway un- 
fianced, increases with its height from the ground and exposure 
to the wind, and that there is no suffident evidenoe as to how 
other gangways stand in these partionlars, and upon these 
findings in point of feet: Fbds, in point of law, that it fa not 
relevant to relieve a master from a daim for damages at the 
instance of a workman, who suArs injuries when in his em- 
ployment, to show that the risk was patent, and might have 
beoi percdved by the workman before entering into tiia em- 
ployment, seeing that the workman is entitled to rdy on the 
protection of the law, which will sustain a dum for damages 
against the master, if he, or those for whom he is responmUe, 
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hftv« finlad in wing doe preoaotiou againft the ooenrrenoe of 
oAtMteophea, and ^ve nol adopted the ordioaiy and proper 
meatnree inoumbent od (he maator to secure the safety of the 
workiiien : Finds, that the p res e nt ease carries back, therefore, 
to the qoeataon, whether the master, or those employed by 
him, were deficient in the requisite care to provide for the 
safety of the workmen? Finds, that in the present instance, 
and espedaUy adverting to the lact that, at the gangway in 
question, though in duly use for a oonsiderahle number of 
years, no accident had occurred, there are not suflBcient grounds 
established in evidence to warrant the obndusaon, in point of Uw, 
that the defender, or those for whom he is responsible, have 
been defideut in tiie requisite care and precautious necessary 
for the safety of the workmen : Therefore alters die Interio- 
Ctttor complained of, sustains the defences, and ^ff^l^riiw the 
defender firom the condusions of the action ; but, in the whole 
dreumstanoes of the case, and especially adverting to the fact 
that this is the first case which has occurred of this description, 
and that the praotioe of fendng gangways, such as the one in 
question, though not universal, is frequent and pretty general 
in thiB part of the country: Finds no expenses due, and 



Nora. — ^Tliis oase has no resemblance to the many 
that have latdy arisen, especially since Uie decision in the 
B a rt nn e hiH Goal Company's case, where claims for damages 
have been brooffht b^ workmen against Uieir emfdoyers, upon 
the ground of (Mfeotave machinery or gearing, and n^ligence 
on the part of persons put in authority over the men at the 
woric. The complaint here is not that there was intuffidetU 
machinery or gearing at the pitmouth, but a total want of tiie 
leqnidte securities or precautions. It is more analogous, 
therefore^ to cases which have often occurred of daima of 
damages brought against road trustees, or the owners of 
wrooghi^ut coalpits, for ii^uries sustained, said to have Arisen 
from the want of a requisite parapet to a bridge, or ndling at 
a pradpice, or fence at a mtmouth, or the like. In such 
it is impussible to hold that the party injured has no 
of damages against the party charged with the manage- 
ment of the road or pit^ merely because he mw the danger 
before he set out» or might have avoided it by takimr a 
difibrent road, or putting a lamp in the carriage, or theuke. 
The plain reply to such a defence is, that the traveller sets 
out, trusting to the safeguard of the law, which will make tiie 
party raspoodble liable for the damage if due care has not 
been observed. Then, has due care not been observed by the 
deCsnder in the present instance t If aoddents had repeatedly, 
w eren more than onoe, occurred at the gangway in question 
from the want of the fence or railing, ^ Sheriff would have 
hdd thftt due care had not been employed, and affirmed the 
jttdgBMnt. But as it has been proved that fio aeddetU has 
happened to any of the workmen at this gangway at all, during 
a iatig course of years, that the hutches have been driven 
alon^ it without a fence, or at any similar gangway, the 
ShenfT cannot bold that such culpa eziata, on the defender's 
party as to render him liable in damages for tiie unfortunate 
accident that befd the pursuer, which appears to have arisen 
from his aoddentaUy alippiug his foot when the gangway was 
wet. 

The Sheriff-Substitote, who has very properly bestowed a 
great deal of pains on the case, end personailv inspected the 
gangway in qnestion, says that it appeared to him the wonder 
was, not that an accident Aould have happened, as the one in 
the ps es e nt in sta n ce , but that such aoddents were not more 
frequent^ and in fact of almost constant occurrence. But 
that opinion, how respectable soever, cannot outweigh 
the oondderation that, in point of fact it hat been proeed 
no accident whatever had occurred till the ono in the pretent 
inttanee This proves that ordinary care on the part of 
the workman was suffident to guard against danger, how 
threnlening or imminent soever in appearance. No one 
can see n mason or slater climbling a ladder on the outside 
of the bnilding to three or four storeys high, or walking 
on the ridge of a roof of a building of several storeys, without 
feeling almost giddy at the sight, and expecting to see the 
workman so engaged predpitated before their eyes to the 
ground. But no one ever heard of a claim of damages being 
nstaiued, by a mason in the first case, against the builder, 
because there was not a rope attached to the ladder, to which 
he oould have dung, or by the slater, in the second, because 
if there kad been a wooden rail or fiuico at the edge of the 



roo^ he would, if he had dipped his foot on the roof, have been 
thereby prevented from falling to the ground. 

Act, A. Y. Ro8£. Alt. W. Burns. 



13th Fbbeuabt, 1860. 
SHERIFF COURT, GLASGOW. 

(Ma SHEKIFr MOBIBOV.) 



JoHH Jackson v. His Cbeditobs. 

Cesdo Bonorum — CoUusion. — An BngliAman eame to Scotland 
under heav}f liabUiliet to Englith credUora, After eome 
monthe* retidence in Scotland, ke applied for Ceeno under the 
Act 6 and 7, Will. IV., cap. 56, founding in hie petition on 
an expired eltarge on a bill for £9 5«, of wAicA turn £8 uae 
for borrowed money, and the remainder for arreart of rent^ 
— Held, that the bill having been eoUunvdy granted for the 
purpooe of enabling him to obtain Cesdo, he wat not in the 
potition of a party entitled to apply for the ben^ of that 
proceu €u contemplated by the above Act, and application re- 
futed. 

The petitioner in this process was a woollen cloth manufacturer 
at Hundet, near Leeds. He came to Glasgow about January, 
1859, under liabilities to English creditors to a laige amount. 
He lodged in Glasgow for a few months in the house of a 
person named Brown, and granted the latter a bill for £9 Ss, 
£8 of which, be stated in his examination, waa for borrowed 
money, and the balance acxears of rent. The bill was at 
two months' date, but whether it was ante-dated he did not 
recollect His reason, he stated, in applying for oestio was, 
that he wished "to get settled with his creditors, and to return 
to Leeds." Brown was the only Scotch creditor, and he of- 
fered no oppodtion to the application. 

The oppodng creditors uxged a number of objections to 
cestto bdng granted. It is not neoessary, however, to notice 
here more than the firsts which was to the eflect that the 
petitioner had no title to sue, in respect the pretended charge 
proceeded upon a protest which was taken and ezpede in 
terms of a oolludve arrangement between the alleged creditor 
Brown and the petitioner, solely with the view of raising this 
action, and that the petitioner was, when the petition wan 
presented, in poesesdon of the warrant of imprisonment. 

The petitioner's answer to the several objections urged for 
the oppodng creditors was a denial. 

After hearing the parties' agents, Mr Sheriff Morison pro- 
nounced the following j udgment : — 

The Sheriff-Substitute having beard parties' procurators, 
and considered tlie depodtion of the petitioner, and whole 
process. Finds the following facts to be iustructed: — ^lliat^ in 
the month of January or February last, the petitioner, who 
had carried on business in England, abacouded from his 
creditors in that country, and came to Glangow, whore he 
took up his reddenoe with Geoi^ Brown, nautical instrument 
maker, at No. 9 Guild ry Court, in that city, in whose houfMi 
he has, with the exception of a night or two, lived ever since: 
That upon one or other of the following days, vis., 8th, 1 1th, 
or 18th of July last, the petitioner granted to the said George 
Brown, a bill at two months' date, for the sum of £9 5s: 
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HiaI nid bin wm anto-datad m fur baok as the aighth of 
Hay laat: That H waa protaatad, and a chaiga giTaa to tha 
patitioiMr tharaon, at tha iaatanoa of tha laid Gaoim Brown, 
upon tha thirtaanth day of tha aaid month of Jiuy: That» 
foanding apon Hid dum, tha ]>atitioMr haa muad tha 
pcaamt ptoeaw of eemio wmontm, in wUoh appaaimnoa haa 
baan made, and objeotioiis taken by oortain of hia oreditofa: 
ThMX an the orediton of the peiitionar, with the exoeption of 
the aaid Geoige Brown, who doea not oppoaa the p c aiant 
applioaftioD, are Eag^ih: Thai at the diet of the examination 
of the petitioner, & had in hia piwiaainn, or under hia eon- 
trol, the ertract rMiterad protaat of laid bin, and that no 
Btepa have been tacen against him with a Hew to hia incar* 
oaration: That the gentknan who acta as agent Ibr the 
petitioner, acta also as agent for the said George Brown, tha 
eraditor using diligence: Finda, that in tfaaaa cironmataaoas, 
the said bin was granted, and dingenoe raised tbsrson, in 
Tirtne of a coUnsive arraagemsnt between the petitioner and 
tha said George Brown, and that the p r eaont ap^cation has 
not been, bomaJUU, preaanted by aparty in the aitnation eon- 
tsngOatad by the statute 6 and 7 WUL lV.,diap. M: There- 
fora sustains the first objection for the defenden, refoaaa the 
ptayar of the petition, diimimas the action, and 



Hie petitioner appealed to the prinolpal Sliaviir, but his 

Lordship adharad, adding this note to hia Intariocutor: — 

Tola maUfia p e rt pteta^ as summed up in the distinct Inter- 
locutor of the Sbeiiff-Snbstitnte^ there is hare ajmsia/MW 
oaaa <rf tiie pfuisuer haTing oonoaively come down from Eng- 
land to Scotland, whare he had no creditors, and signed the 
bin for £9 58 to Brown, founded on as the warrant for the 
JUUy in order to gat himself whitewashed by a Sootoh caasio, 
and then return to England. The fact of the aame agent 
actinff for the creditor and the debtor is not conclusive of 
coUunon; but it is a atrong alamant in the case, as are the 
foots of the pjirsnar, with the intennisnon of one nisrht, stQl 
lodging with Brown, and that a cautioner is brou^t forward, 
whom the puiau ai says he doaa not know, and never saw. 

Att. J. L Lavo. AU, T. G. Wbioht. 



18th Fibbuabt, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb Shxbitf Smith.) 

Archibald Laubib e. Dayid Rabsxdb. 

Summons — Relevancy — Slander.— /a an attiim fcr damagm 

for damder, the mimnwmM bore that the damdarma «acpremom$ 

had beem und in tkepraemee ofetrtainper9om» tktrem named, 

and detiffned at " rending in CRaagow/* and "witkin (heir re- 

tpeelive plaeee of htdnett in {Ra$gom/* None of the namm 

of the partiet appeared in the OUuffow Directory. — Held, 

thai the pmrtmer had not eondeaeended mffieientlp on the 
penona to whom, and theplaeea where, the dander waa eaaitted, 

and anmnuma diamiaaed. 



Tbib was an action at the instance of Arohibald Laudar, re* 
riding in Cook Street of GhMgow, against David Raaaide, 
potato merchant) Glasgow, concluding for (Ist) the sum of 
£1 8s, being one week*s wages from the Sd day of October, 
1869, the defender having, upon the 4th day of October, dis- 
missed the pursuer from his employment without any just or 
reasonable cause; (2d), the sum of £1 5s, being the commis- 
sion due to the pursuer for 100 banels or caaks purchased by 
him for the defender at a aale in Glasgow in the month of 
September preceding, at 8d per barrel or cask, commisnon; 
(8d), the sum of £20, in name of damagea, and as a solatium 
for the injuries sustained by the pursuer in his feelings, cha- 



raotar, and rapntatfan. In eonaaquenea of the daftmdiw hat- 
ing, en tha 2Yth, mh, and 80th days of SopAamber kit 
0859), aaid and aasarted to JaiMa Pender, caster, Glasgow, 
WOnam Macforiane, carter, Gla^gow^ WiUiam OampbaO, re- 
dding tbare^ and Mn Oanick, also rssiding in Glasgow, and 
savasal other partiea,tlmt he (tha paraoar) waa n tfaie^ and a 
enmmmi thie^ and had add to various partiea hia (the dsAn- 
dec^s) potatoes in quantities of four and six ba^ and that ha 
had uplifted the prioeofthe aame, and appropriated the money 
to hia own uaa and pur poaee; said eiptaaeioue and aapmiisa 
having been ueed by the defender to tha fforeaaid partiaBiB- 
dividnany and respectively within their respectiTe placee of 
busineas in Glasgow, without provocation on the part of the 
puiauer, and without probable oauae. 

The defence minuted for the defender was prtUmantaj— 
the action waa irrelevant as laid on the merita. 

Hie Record having been doeed, the defender pleaded ia 
support of his preliminary defence — 

1. Hie first oonolusion In the aummona (fnr wagaa) oannet 
be sustained, becauae the pursuer doea not Ubel in what capa- 
city he waa engaged, how he waa entitled to w ay ; tha claim 
was not suAoienlly spedfic 

2. The sscond condudon does not spedfy any oontiact or 
agraament whereby the puiauer waa to racdve ocnmladon for 
purdiases made on defender's account. The Kbd, uKu e o fa i, 
aasumea the puiauer to have been a am w m t in the defender^ 
employment at the date when the alleged owawisstea was 
earned; the pursuer would then be entitled to both wages 
and ooBBmisdon if the Kbel waa to be Mistained. 

8. The condudon fbr damagea for an^ged dander caoBOt be 
sustained, in respect it does not state distuMstiy the plsee 
whare and in whoaa praaenoa the allegad alandara ware uttered. 
The dadgnation of a party "redding in Glasgow** was too 
None of the parties named ware in tiia Ghagam 
The avennent that the slandeia vrera iasnad at 
the reddencea of the parties named was just equivalent to 
saying they had been issued in Glasgow, whidi waa undoubt- 
edly too vague. Tlie feldty of the danders waa not avaned 
by the pursuer. 

The pursuer then withdrew the two first oondudons of tte 
summons, and argued in support of the third. 

The pursuer had maeited in hia Hbd aU that waa aaaenliil, 
the datea of the ebnden, the pereons before whom they wwe 
emitted, and the phM)ea where; perhape the place waa bsuadfy 
enough put in saying Glasgow, but he contended it was 
suffldent. 

The SheriffSnbatitute having taken the oaae to ai 
dum, pronounced the foUowing Intariocutor: — 



Havin^f conddered the preliminary pleaa for the defendrr, 
and havmg heard partiee proonratore thereon, finda in kv 
that in aU actione for slander it is neocasaiy that the porsMr 
should madfy distinctly the time, the plaoa^ and thepa»aoe% 
whan, wnere, and to whom the words were uttered: Inatdn, ia 
fact, that in this case the pursuer does not state theplaee or 
places where the words complained of were vueed: Tnanfera 
sustains the third prdtminary plea» and in respect the defea* 
der at debate withdrew the first two oondusiona of the som- 
mons, dismisses this action: Finds the defender antitied to as* 
penses, of wbieb aUows an account to be given in, and 
the same to the auditor to tax and report, and deoaraa. 
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Tbe pnmiAr having appMlad, th« Sheriff pronoimoad the 
feUowiag Interlooaton— 

HaTing heard partioe* procoraton under the pur»uer*8 ap- 
peal npoQ the Interiocutor apjiealed against, and preliminary 
plaat, adhecee to the Interlocutor complained of, and in eo far 
at the finding as to the neoessity of the dates, places, and per- 
sons to whom the slanderous expressions were used, being 
specified on record is concerned: but Fiads that the defect in 
any of these particulars may still be remedied by an amend- 
ment of the snnunons under a proper finding of expenses: 
Therefore recalls, koe ttatu, the Interlocotor complained of, 
opens op the record, and remits to the Sheriff-Substitute, upon 
condition of the pursuer paying two guineas of interim ex- 
penses to the defender, and the same being marked as paid on 
the Interlocutor sheets, to allow the pursuer to amend his sum' 
mons to the efl^t of stating on the margin thereof the times and 
pieces, as well as the parties to whom the alleged libellous words 
were uttered, and abo the words that the said expressions 
were fidee, and remits to the Sheriff-Substitute thereafter to 
adjust and doee the record of new in coounon form, and to 
pcooeed fitfther in the cause as to him may seem just. 

Hie pursner having failed to make payment of the interim 
eaq)ense8 awarded, the Sheriff-Substitute, on 25th Jan., 1860, 
renewed his Interlocutor dismissing the aetion. 

Ad, J. IXOLIS. Al^ J. LOCKHABT. 



17tU FjCBBUAttT, 1860. 

BHEBIFF COURT, GLASGOW. 

(Mb SHSBXFf Smith.) 

filCHABD WlLUAMS & Co. r. T. & W. Ne^XANDS & Co. 



and Agent — Sale — Mora. — An agent, vho had lem 
instructed to jpurcAcus goodt, failed to /xry the price, akhougk 
ke had received the eame from kit principale, and repreaentcd 
to tAon that it had hten jpaid,^Se!d, that the tetlen, dUhovgh 
iheg had accepted partial paymente frem, and given delay to, 
the agent after the neual term of credit, and made no intt- 
maUan to tkeprineipal pmrtkaeere for nx monthe after the 
•ale, 10OV entitled to reeover from f Ami. 

Iv this aetion the pursuers and their mandatories sue the 
defenders for payment of the sum of £97 10s lOd, for goods 
sold by the principal porsuers to the defenders, and purchased 
by tbs defenders through their agent, Richard Richmond, 
oominjarion agent, Manchester, per account annexed to the 



In their condescendence the pursuers aver — 
That the defende*^ who are Glasgow merchants, employed 
Bidimend to purchase goods for them as their agent in Man- 
cheater, and that on several occadons he purchased goods 
from the pursuers, and these goods were invoiced to the 
Msoders. Tluit the receipts granted for payment of these 
goods bear the prices to have been paid by the defenders, 
tfioagh the money was in most instances handed to the 
poxsiMn by Richmond, as the defenders' agent. That on or 
jiboat 19th May, 1857, the defenders, by their said agent, 
ardetod from the pursuers the goods specified in tlie account 
Bonexed to the summons^ at the prices therein mentioned; 
llticii goods were, on or about that date, delivered to their 
ind agent on their behalf and were received, or used, or 
Ibpoted of by the defenders in the course of their buduoss. 



An invoice of the goods was made out in name of the defenders, 
and handed to their said agents for them. 

That the various payments noted in the aoeoant were made 
to account of the price of the goods, and the receipts therefor 
bear that the payments were mode by or on behalf of the 
defenders as the real debtors. 

The defenders were called upon to produce the receipts 
referred to in the condescendence, and aQ letters and corre- 
spondence between them and their said agent» having reference 
to the transaction in question, or to his relations with the de- 
fenders. 

In answer to these statements, the defenders state that they 
occasionally employed Richmond to purchase goods for them 
in Manchester, and that by letter dated Uth March, 1867, 
they instructed him to purchase the goods^ the price of which 
is sued for. 

That Ridimond sent an invoice of the goods in his own 
name, and, by the defenders' instructions, drew on Alexander 
Howden k Sous fur the price and charges. He thereafter, on 
13th June following, received from the defenders the balance, 
amounting to £7 2s. The bill was retired at maturity. 

That the defenders were not aware that the pursuers had 
sold the goods to Richmond, and it was not till the month of 
November following that any intimation was made to them 
regarding the same. On the other hand, the pursuers knew 
that Richmond had been employed by the defenders to make 
the purchases ; but they sold the goods to Richmond alone, 
and on his credit, and elected to take him as their debtor. The 
goods were sold to Richmond on the usual terms, viz., payment 
at ten days or a month, with a discount of 2^ per cent, if 
payment be made within the former, and 1^ per cent, if 
delayed tUl the latter period. ' 

That prior to the sale of the guodt» in question, the pursnen 
had sold goodn to Richmond, who purchased on the defenders* 
instructions, and in these cases the price was paid by Rich- 
mond. Subsequent to this sale the defenders instructed Rich- 
mond to buy on their account^ and he advised them that he 
had made purchases, but he did not give the seUers' names, 
and the defenders did not know from whom he bought. Tlie 
prices of the goods purchased, both before and after the sale in 
question, were, with Richmond's chaiges add^, in every in- 
stance paid immediately by the defenders to him until 
August, 1857. For all the goods (being three lots) purchased 
by Richmond for them, and delivered after that date, the de- 
fenders pud the seUers direct. One of these lots of goods had 
been purchased by Richmond from the pursuers. On 6th 
November he sent the invoice, and the defenders remitted the 
pursuers the price, less discount. 

That in the pursuers' letter, acknowledging receipt of this 
remittance on 14th November, they said, " There is a balance 
of previous account owing to us, which Mr Richmond promised 
to \»y us.*' This was the first intimation the defenders re- 
ceived of any claim the pursuers had against Richmond. On 
1st March, 1858, the pursuers, for the fint time, sent the 
defenders a statement of their daim, from which it appeared 
that the goods had been furnished on 19th May, 1857; that 
the punuers had accepted the foUowhig partial payments firom 
Richmond— .aOO on 89th May, £150 on Uth Jalyi and £70 
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on llth Aogmt, 1S57. TheM pajmento were Moepied by t 
tlM poxeiien on the knowledge theft the goodi bed been 
puwiieied by Rtehniond, ee agent for the defenders, and at a 
time when the parenen* tenne were payment within ten daye 
or a month, with the dieooont ahready mentioned. 

The delinden, on these gronnde, repudiated the didm, and 
■tated that by the time the pnnaers made their claim pay- 
ment oould not be reoorered from Richmond, and a proof was 
led, the tenor of which will be gathered from the Sheriff- 
Snbetitate'i Interlocutor. A oorrespondenoe and reoeipta were 
prodooed, instructiDg the employment of Richmond by the 
defenders, and the payments made by them to him. 

The oonolnsions of the libel were restricted to £47 10s lOd, 
the pmrsuets having inadvertently omitted to credit the de- 
landers with a sum of £50 paid by Richmond. 

The pnrsaers pled (1.) that the goods having been porchaaed 
by the defenders* duly authorised agent m their name^ and 
having been received by them, they are liable for the price; and 
(2.) That payment by the defenders to their own agent 
oaonot be held to be payment to the inusoers, who never 
elected to take him as their debtor. 

The defenden' pleas were (1.) that the parsoers, knowing 
that Richmond made the purchases of goods in question, as 
•gent for the defiBuders, elected to take him as their debtor. 

(2.) The defenders having iu the regular course of dealing 
paid the price to Richmond, with whom they transacted, are 
not liable to the pursuers. 

(3.) The pursuers having, without the knowledge or oonsent 
of the defenders, and long alter the usual term of credit, given 
credit tO) and accepted partial payments firom, and treated 
Richmond as their debtor, are not entitled to recover bom 
the defenders. 

Parties having been heard, the Sheriff'Substitute pronounced 
the following Interlocutor:— 

Havinff resumed consideration of this process, with the 
proof md productions, and having heard parties' procurators 
thereon, in feet, finds that the defenders, who are merchants 
in Glasgow, in the vear 1855 empbyed Richard Richmond, 
commission agent m Manchester, as their agent there, to 
purchase goods for them: Finds that, in the spring of the 
year 1857, the said Richard Richmond, as agent for tiie de- 
fenders, ordered from the pursuers the goods specified on the 
account annexed to the summons, at the prices therein men- 
tioned, disclosing at the time that he was merely an agent, 
and that the defenders were his priodpals in the transaction; 
that on I9th May, 1857, said goods were delivered to the 
said Richard Richmond, as agent for the defenders, who 
afterwards disposed of them in their business; Finds that the 
pursuers entered the sale of said goods in their books as made 
to the defenders, per Richard Richmond, and sent the invoice 
thereof to Ridimond, as agent for the defenders: Finds (hat 
the pursuers sold said gowls on their usual terms, viz., pay- 
ment in ten days, or a month at latest, with a discount of 
2^ per cent, should payment be made within the former, and 
of 14 per cent, at the latter period; and that on 23d May, 
four days after the sale, Richmond, by insteucti<nu from the &' 
fenders, drew a bill of exchange for the price of said goods and 
charses on Messrs Alexander Howden k Sons, the defenders' 
London agents, which was accepted and retired at maturity; 
«nd on Ist June Richmond sent the defenders a statement 
showing a balance of £7 28 due to him after crediting the 
■Amount of the bill so drawn, which balance defenders paid 
Jum on 13th June, 1857: Finds that the oorrespondenoe in 
process proves that Richmond led the defenders to bdieve 
that he had settled with the pursuers for the price of said 
goods by the proceeds of said bill and amount remitted, within 
^e itipuUted period of payment, hut Richmpad di4 not pay 



the pursuen the price ef said goods, which amounted to 
£417 19s lOd, wiUiin the stipulated period. He paid £100 
on 29th May, £150 on 16th July, and £70 on llth August, 
and £50 on 21st Auffust, leaving a balance of £47 19s lOd, 
being the sum sued for as restricted by minute No. 32 of pro- 
cess: Fmds that the pursuers took said partial payments from 
Ridmiond without communicating with the defenders, and re- 
peatedly applied to him personally for payment of the baknoe^ 
and wrote mm on 10th Auffust, 1857, 5th December, 1857, 
and 27th Jan., 1858, urgoitry asking payment, and threaten- 
ing to ap|dy to defenders, but they gnve no hhit even to the 
defenders that any bdanoe was due till 14th November, 1857, 
neariy six months after the sale: Unds that, prior to the 
transaction, Richmond had more than once purchased goods 
from the pursuers as agent for the defenders, and had regu- 
lariy paid tiie pursuers their price when due; and that subse- 
quent thereto, on 6th November, 1857, the punuers sold 
goods to Ridumond as agent for tiie defenders, but on this 
occasion d^enden themselves paid the pursuers: In law, finds 
that the pursuers, well knowing when they sold the goods in 
question to Richmond, that he purchased them solely as an 
agent, and that the defenders were the pindpals in the 
transaction, by their conduct in giving Richmond credit be- 
yond the stipulated period, and by never applying to the de- 
fenders till long after this period had expired, and after the 
defenders had settled with Richmond, must be held to have 
elected to take Richmond as their debtor, and cannot now 
sue the defenders: llierefore sustains the defences, assmliies 
the defenders, finds the pursuers liable in expcanses, alhnrs an 
account to be given in, and remits to the auditor to tax and 
report, and decerns. 

The pursuers lodged an appeal, and the Sheriff sustmned 
the same in the following Interlocutor: — 

Having resumed consideration of this prooeas, alonj^ with 
the appeal for the punuers, and considered the Interiocntor 
appeued against, closed record, proof adduced, prodnotMB% 
and whole process, with which avisandum was madei, after 
hearing parties <»rally under the appeal, afi&rms and adherss 
to the findings in point of feet contaued in the I nte thic ut or 
uypealed frtnn, but on the findings in point of Uw, finds thst 
the pursu^in^ having contracted with the dtfimders, diroqrii 
the medium of Ri<mmond, who was the defenders* agent m 
the sale of the goods libelled on, are entitled to enforce pay- 
ment of the balance of the price of the goods admittedlv aoid 
through Richmond from the defenders, and are not Haiile to 
have their claim for the said balance defeated by any payments 
which may have been made by them to thdr own agent, 
Richmond, misapplied by him, and not paid over to tlie par- 
suers: Finds it not denied by the defenden that the balmiee 
sued for is due, if the monies paid over by them to miAwyyi, 
and m&npprepriated by him, are not taken into aooouBt: 
finds that there b no eridence adduced to show that &e pur- 
suen had made their election to take Richmond, the agent, ss 
their debtor for the goods, and to relieve the defenders fima 
the price, but that, on the contrary, it is proved that at the 
time of the purchase, the punuere, both in their day-book and 
ledger, debited the defenden as their real debtors, and meat- 
Ted no undue delay in demanding frum the defenders pay- 
ment of the balance sued for after their agoit, RichmoDd, had 
feiled in making the promised payments: Thesefore alters the 
Interlocutor complained of, repeb the defenoes^ decerns i^aiost 
the defenden in terms of the conclusions of the libri as re- 
stricted by the minute No. 32, to £47 19s steriiog, with in- 
terest, as libelled: Finds the punuer entitled to expenses, c( 
which appoints an account to be given in and taxed by the 
auditor, reserving to the defenden their claim of rdief i^aiost 
the party Richmond, and to him his defences as accords^ and 
decerns. 



Act, John Naumitb. 
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88th Fibbuabt, 1800. 
8HEBIFF COUBT, GLASGOW. 

(Mb SmouFV Bnx.) 

Bali avd Handavobt «. MIvttbi, Hooo & Oo. 

IVooMi SapplflmentMfy Aotion— Gompetenoy. — TK$ pitnatur 
hanng raited on actum for pofmaU of goodt told to the 
drfenden through their ageat, a proof wot led and ajitdg- 
memt pronowtoed hg the Sker^'Sabttiiate attoilnng the 
d^feaden. The pmtaer tkeren^poa roited a eupplementary 
aelion aUogiag that the goode leing hie property were appro- 
priaied hy ike drfendere.^Heid (1), that thie ground of 
aeiion weu not ineomietent leith the former; and (2), thai the 
ntpptemeniary aeiioa wot eompeteiUf notvithttanding that the 
reoord had heen doeedf and judgment pronounced hjf the 
Sker^fSubetitnte in the original action. 

Ton ii a nipplsiiientery Mtioa ndaed in the following dr* 
omnstaaoei: — ^The punnen in the prindpsl action sued the 
defcnden Hor the price of oertun goodly on the allegation that 
tha tame had been puzohaied from the purtuen by a party, 
Walker, aa agent for the defendetai and had been delivered to 
tlMiii. The defence to thie claim wae, that Walker waa not 
Um defaDdfln* agent in the purohaae, that he acted for himaelf, 
and that the defenders acquired the gooda from him. 

After certain proceduxe in the original action, the Sheriff- 
Bnhatitute prononnced judgment, aiwoiilring the defenden with 
eg p en oe a. Before thia Interiocutor became final, the ponnera 
exeonted the present summons, in which they condade that 
tSiA two actions should be oonjcnned, and that in the conjoined 
actiona decree should be pronounced for the sum sued for, 
"fbr tSiA raasfms stated in the foresaid action, and also or 
olharwise as the price and value of the said goods which, being 
the property of the principal pursuer, were appropriated and 
oonverted by the defenders to their own use." 

The preUminary defence stated was, that the action waa 
Inoompetent. 

(1.) Beoaose the grounds of action and ocnolusioDS are 
inotwisistent with those of the original summons. 

(2.) Because in the principal action final judgment has been 
prononnced by the Sheriff-Substitute. 

(3.) The action as laid is irrelevant. 

The Sheriff-Substitute sustained the defence in the following 
Interlocutor:— 

Having heard parties' procurators, and reviewed the pro- 
cess, Finds that not only was the reoord closed and a proof 
led ad longam by both parties in the original action, in raTer- 
eooe to which the present has been raised as supplementary, 
but the said original action was debated before the EOieriff- 
Snbatitute^ and a judgment thereafter pronounced by him 
npon the whole cause, asw>ilriTig the defenders, fai respect of 
the pursuers having felled to instruct the grounds of action 
libelled before the present action was brought: Finds that the 
general rule Is, that a supplementary action, if otherwise com- 



petent^ may be brought at any time before the reoord is oloaad 
m the original acUon ; and idthoogh in oertain instances tha 
Court has gone ferther than this, and entertained a supple* 
mentaiT action, even after the record had been dosed in tha 
original, there eeema to be no precedent for allowing audi 
supplementary action after proof has been led and juogmenl 
hsa been pronounced in the nrst, the more especially if , as in 
the present instance, the ground of action set forth in tha 
Bupptsmentary summons is inconsistent with that on wUcfa 
the original has proceeded: Finds, that if in such droum* 
stances, and at so advanced a stage, a supplementary action is 
to be entertained, a pursuer sgaanst wnom an unfevouiabia 
judgment baa becm pronounced, miffht alwavs attempt to gal 
the better of it by the nde-wiud of a supplementaiy action, 
introducing a new narrative of facts, ana new wtedia eonehh 
dendi, whereby mudi confusion would arise: Finds that the 
proper remedy of the pursuer here, if he fells in his original 
action, seems to be to obtain a reaervation of his ri^t to sua 
on a new ground, instead of attempting to mix up a new 
action with one already exhausted: Therefore suHains tiia 
first and second preliminaiy defences, and dismisMs tha 
action, finds the pursuers liable in expenses, of whidi aUowi 
an account to be given in, and remits the same to the auditor 
to tax and report^ and decerns. 

KoTB.— In the case otSheddeOf February 9, 1850, it waa 
admitted to be law " that the statementa in a supplementary 
summons must be consistent with those in the original — that 
they must not be inconsistent with, or contradictory of theaa 
statements — and that if they are so, the summons is not sup* 
plementary — ^that it is then necessarily, firom its very character, 
an independent and separate summons, and if it &b to remain in 
Court at all, it must be taken as an orinnal action, and dealt 
with as such only." In the case of M*J>ougaU, February 20, 
1829, which was an action for slander, the allegation in tha 
original summons being that the defender waa an "dder,** tha 
Court refused to allow, as inconsiBtent with this, an allegation 
in the supplementary summons that he was not a " regolariy 
ordained elder." Kow, here the allegation in the original 
action, which baa already been decided by the Judge i»rt8Mi 
inetantioe was, that a sum of money was doe for goods sold 
and ddivered, whereas the allegation in the suppTementaiy 
summons is different and inconsistent, being that the sum u 
due for goods taken possession of by the defenders without 
any contract of sale. Such a change is not within the iMiti* 
mate compass of a supplementary aotion at the stage to wUdi 
the first has now arrived. 

The pursuer having lodged an appeal against this Interlooa* 
tor, parties' procurators were heard thereon before the Sheriff* 
Prindpal, who sustained the appeal, and remitted the supple- 
mentary action to the original process, to be ooigdned thera* 
with. The following is his Interlocutor: 

Havinglieard parties' procurators under the pursuer's ftpP^ 
upon the Interlocutor appealed against^ ana whole process, 
finds that the grounds and conduuons of the present supple- 
mentaiy action are not contradictory, dther in fact or law, to 
those of the original action, but are only intended to preaent 
an alternative view of the same fects, on one or other of these 
grounds, as applicable, just as in a crimmal indictment^ 
charging alternativdy theft and reset of theft, the same fects 
are stated alternatively in the same Ubd under these opponte 
de no m in ations; Therefore recalls the Interlocutor complained 
of, dismisnnpr the present action as contradictory to the original 
action, sustains the same, and remits this action to the original 
action to be conjoined therewith. 



Act, John Naismith. 



Alf. JOHB BOTD. 
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BIQEST OF SNOUSH OASSa 



§iStni of ^nglts^ Casts 



3d and 4Tn JuMB, 1859. 
COURT OF CHAKCERT. 



Bbistow r. WnmiORB. 

Merchant Shipping— Lien of Master on Freight. 

Ths master has no lien orer the freight for disbnne- 
ments made by him, or for his relief from personal obliga- 
tions undertaken by him in fitting ont and proTisioning 
the reesel for the Toyage, by which the freight was 
earned. 



8th Jcly, 1869. 
VICE-CHANCELLOR WOODS COURT. 



Tbb Patkkt TrvK-Fouironro Covpant v, Richabd. 

Specification of Patent — Uncertainty. 

Im the specification of an inyentlon, consisting of the nse 
of old materials, but in new proportions, the patentee 
stated what he considered the best proportions, but added 
that he did not limit himself to these precise proportions. 
Held^ that the specification was not bad on the ground 
of uncertainty. 



the Scotch Bankmpt Acta, and MKhibbin vaa appointed 
trustee. Robertson's death sobaequently took piftoe, and 
the trustee anested the amount of the policies on letten 
of arrestment, juri$dietioni$ fimdanda eauao, againat 
Venning, in the hands of the Insuranoe Company fa 
Scotland, and ralaed an action of Court and Reckooiag 
in the Court of Seasion, in which Venning entered wp- 
pearance and lodged defencea. Venning snbeequentiy 
commenced prooeedinga in Chancery, in England, againat 
the truatee and the Tnanrance Co. An oider waa made 
in the Engliah auit, in which the trustee appeared, that 
the money ahould be paid into Court, but without pre- 
judice to the Scotch proceedings. On motion for decree, 
Venning waa declared entitled to a lien on the policy, 
and an account waa directed to be taken of what wis 
due to him under hia assignment. The partiea attended 
before the Chief Clerk, who found that the amount doe 
to Venning exceeded the sum payable under the poliej, 
and upon hia certificate the Vice-Chancellor ordered the 
fund in Court to be paid to Venning. 

Held^ on appeal — that the decree directing the inquiiy 
was erroneous— that the proceedings in Chancery should 
have been restrained until the Scotch suit had been de- 
termined ; but aa M'Cubbin had been guilty of locAef in 
proaecnting hia appeal, and had somewhat acquiesced in 
the proceedings before the Chief Clerk upon the inquiiy, 
that the appeal must be diamissed. 



COURT OF EXCHEQUER, 

Abraham o. Retkolds and Akotheb. 

Master and Senrant— Injury to Servant— Volunteered 

AfiBistanoe. 

A SOLD to B some bales of cotton, which were in the 
upper story of a warehouse. B employed C to see it 
weighed, and lower it by means of a rope into a cart, 
which he contracted with D to provide for it, who sent 
his servant £ for that purpose. In lowering one of the 
bales, the rope broke through the negligence of C, in 
coDsequence of which the bale fell on £, and injured 
him. Held (1) That E might maintain an action against 
B. (2) That £ wss neither a fellow -servant of C, nor a 
volunteer engaged in the same work. 



2d Novbmbbb, 1859. 
COURT OF COMMON PLEA& 

Law v. Parnell. 

Bill of Exchange — Bank Manager — ^Title to Sue. 

A PARTY who waa indebted to a Joint-Stock Bankiag 
Co., indorsed in blank, and handed to their manager ht 
their behoof, the acceptance of a third party. Htid^ that 
the manager was entitled to sue upon the bill. 



COURT OF CHANCERY. 

Venniko r. M'Cubbtn k Llotd. 

Robertson, who carried on business in Scotland as well 
as in England, assigned to Venning certain policies of 
insurance, of Scotch Insmtmce Companies, on his own 
life. His estates were afterwards sequestrated under 



24th k 25Tn Novbmbeb, 1859. 
COURT OF COMMON PLEAS. 

Ramosotte V, BowRZKO k Arundeix. 

Principal and Agent — Concealed PrincipaL 

Where a principal conceals himself, and allows kii 
agent to hold himself out to the public aa the owner of 
his goods, and the agent enters into an arrangement 
with a third party, his own creditor, whereby he trans- 
fers the goods to his creditor in extinction of his ovn 
debt— HeZc/, that there was no contract of sale, under 
which the principal could sue for the price of the gooda 
Doubt expressed whether the principal could sue for 
recovery of the goods themeelvea- 
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S8tb FnauABT, 1800. 
8HEBIFF COURT, GLASGOW. 

(Mb Shbutf Bill.) 

John Muxsb (Boa's IVuBtoe) v. Wilbon & Exlso. 

Bankraptcy—Prefereiiod— Redaction.— &/(/, (hat in the 
eircunutaneei^ certain UlU indorsed by the hankrupt to 
Ike de/endere, wUhin eixty days of bankruptcy, were so 
indorsed in the ordinary course of trade, and not in 
payment or security of prior debts, and (hat the in^ 
dorsations were not reducible under the Statute 1696, 
cap, 6, 

Ix ihh action the ponner, as tnutee for Iwhoof of the 
cradHors of Donald Boas, jonior, oonclodes for redaction 
under the Act 1696, cap. 6, of eight bUla indorsed by 
Boas to the defenders. From the stetement of the 
ponner, it appears that in Aagost, 1867, Bom granted 
to the defenders his aooeptanoe for £402 10s, and that 
th«t bill became dne 23d November following. That 
daring the months of October, Novembor, and Decem- 
ber, 1867, and Jannary, Febrnary, and March, 1868, 
Boas waa in ntterlj bankmpt and hopelesBly insolvent 
oiroamstanoes, or at least vergens ad inopiam, of which 
he waa at the time perfecUy aware. That a few days 
before Boai*s acceptance to the defenders became dae, he 
wrote lirom London to the defenders in the following 
terms:— 

"Owing to the Western Bank being shut up, with 
whom I have kept my aooonnt ever since I have been in 
trade, I will be obliged to ask you to get my customers' 
acceptances discounted for me to the amount of my bill 
to you, due 28d inst (£402 lOs). When I left home I 
did not expect to be obliged to trouble you in this mat- 
ter, and as it will be the middle or latter end of next 
week ere I get home, I must lay the little burden upon 
you. ^ 

"I have sent out biUs for acceptance which ought to 
cover the amount of the bill, but should there be a little 
to make up, perhapa you will obh'ge me with it for a 
lew days. 

"IMIenearty at a stand still in the provinces; al- 
tiiough the retailers are, up till the present time, doing a 
to amount of business in their shops, still they are 
aottnp very cautiously in their buying. Meantime, I 
wm«n yours touly, (Signed) Donald Boss, Jun. 

**Mr Allan will hand you biDs on Monday." 

On 21st November Boss wrote from Leeds to the 
def end ers as folbws: — 

" Aa advised in my letter fix>m London (of Thursday), 
I now hand ^u acceptances, amounting together to 
£419 10^ which I will thank you to discount and hand 
the proceeds to Mr Allan, to enable him to retire mv 
acceptance to yon, due on Monday. 

"I have my LO.U, to you for £100 in view, and hope 
to retire it in a few days, beine ashamed it has stood 
over so long. Meantime, I remain yours truly, 

(Signed) «*Donald Boss, Jun." 

That upon receiving said letter and bills therein con- 
tained, the defenders discounted the said bills, and 
with the proceeds retired the said acceptance of the 
said Donald Boss, jun., or handed the proceeds to Bob's 
dttk, to be applied l^ him on retiring the same; at 



an events, the ssid bills or proceeds thereof were applied 
in retiring the bill for £402 lOs. 

That on 19tli October, 1867, Boob granted a receipt 
or acknowledgment to the defenders for the sum of £100, 
which he appears then or formerly to have borrowed 
from them. That on 2d December following— Bom 
being then in London— wrote to the defiandeni as fol« 
lows: — 

"Enclosed I beg to hand you four small bills, amount- 
ing together to £109 8s 8d, which I will feel obliged by 
your discountinff and clearing off my LO.U. for £100 
with the proceeds." 

Ibat the said bills were not indorsed to the defendera 
in consequence of any demand or presrare lor payment^ 
and the four last-mentioned bills were received by the 
defenders in security or satisfftction of the said debt of 
£100. 

That the bills indorsed and transmitted by Bois to 
the defenders on 2dd Nov. and 2d Dec., were not bills 
received by him in the ordinary course of business; but 
they, or at least those transmitted io November, were 
procured by pledging or depositing large quantities of 
goods in the hands of the acceptors or others in security 
of their relief. 

That Boai was rendered notour bankrupt in terms of 
the Act 1696, cap. 6, and of the Bankruptcy (Scotland) 
Act, 1866, and the Bankruptcy and Beal SecuritiM 
(Scothmd) Act, 1867, and the indomtion and trans- 
mission of the bills having taken place within sixty days 
of bankruptcy, and not in the ordinary course of trade, 
the defenders thereby obtained a preference over Boss's 
other creditors. 

The defenders admitted the receipt of the bills re- 
ferred; but they stated that they had received them in 
the ordinary course of business. With regard to the 
first series of bills, the defenders stated they discounted 
them for Boss, and paid over the proceeds to Boos's 
clerk, and they believe that he, in accordance with 
Bosses instructions, retired the acceptance for £402 10s. 
With regard to the second set of bills, they state that it 
is usual for them to receive bills from debtors to be dis- 
counted, and to apply the proceeds in payment of their 
accounts. They did so in this instance, and paid over 
to Boss's clerk the balance, after paying the LO.U. of 
£100. The defenders had no knowledge whatever of 
the transactions in respect of which the bills had been 
granted; but they believed they had been granted by 
Boss's customers in the ordinary course of buaaness. 
They were ignorant of Boss's insolvency, and up to and 
beyond the date when the UUs were indorsed to them, 
they believed him to be not only solvent, but in trust- 
worthy circumstances. 

The pleas arising out of these statements were thus 
stated for the pursuer:— That the bills having been in- 
dorsed and transferred by tlie bankrupt to the defenders 
in the knowledge of his bopeless insolvency, in payment 
or security of prior debts within sixty days of bank- 
ruptcy, and not in the regular course of business, the 
indorsations and transferences are reducible under the 
statutes libelled. 

The defenders pleaded*- 

r 
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(1) That the btOihATiag been wnt to them te dli- 
ooiut, and haring been diiooanted by them in the 
ordinaiy oooxae of trade, the indonations are not liable 
to challenge. 

(2) The application of the proceeds of the toot last 
bills in payment, inter aKa, of the £100 due to the de- 
fenders, was legitimate and proper in itaelA and being 
done in accordance with a nsoal practice in trade, and 
with perfect hana Jldet on the defionder's part, the same 
is not liable to challenge. 

(S) The whole transactions being 60110 Jlde^ and the 
de fe nde r s ignorant of the state of Boasts alEurs, and there 
being no collusion or pre - arrangement between the 
parties, the same in Yolyed no preference to the defenders 
in the sense or within the scope of the statntes foonded 
on, and therefore the action falls to be dismissed. 

A proof wss led, the import of which will be gathered 
from the following Interlocutor pronoonced by the Sheriff- 
Substitute, and acquiesced in by the parties: — 



Haviog hMffd paities* ^rocaxtAon, snd reramed considi 
tion of tM proof, prodactumi, and whole prooeM' finds fint, 
in point of fkct, that tho biU No. 9/1 drawn by the defenders 
upon, mkI aooeptad by, the bankropl^ Donald Boei, Jan., for 
£408 lOi at three months, beeme payaUe on the 23d Nor., 
1857: Finds, that on the 19«h November, Boee wrote to the 
defenders from.London the letter No. 12/1, in whidi be states 
that owing to the Western Bank, with which he kmt his 
aoooont, being shat np^ he is obliged to aak the deftmders to 
get his oostomers'aooeptanoes disoonntedfor him to the amount 
of the said bill dae by him- to the defenders on tiie 23d Not.; 
and on the 21st NoTember Boss again wrote to the defandets 
from Leeds, where he then was, the letter No. 12/2, in which 
he says — "As advised in my letter from London (No. 12/1) I 
now hand yon acceptances amoaniing together to £419 10s, 
whioh I will thank yon to diaoount, and mmd tha prooeods to 
Hr AUan," (Ross*s derk in Gksgow,) "to enable him to 
retire my acceptance to yon doe on Monday:" Finds, that on 
reoeiving the acceptances so transmitted, and which form 
Nos. 9/3, 9/4, 9/5, and 9/6 of process, the defenders discoonted 
them as rea nested, and after deducting £13 IDs of discount^ 
handed the oalanoe amounting to £406 to the said Mr Allan, 
who thereupon went to the bimk where Boss's said acceptance 
to the defenders lay, and retired it: Finds, that on the 
19th October, 1857, the said Donald Boas, Jon., borrowed 
from the defenders the sum of £100, conform to acknowledg- 
ment No. 0/2, which loan it was apparently understood at the 
time was to be repaid within a short period; and Bte in his 
letter of 21st November (No. 12/2) says he is ashamed it bad 
stood over so long, and that he hopes to settle it in a few 
days: Finds, that on the 2d December, Boss wrote to tha 
defenders the letter No. 12/3, in which he says — " Enclosed I 
beg to hand you four small bills, amounting together to 
£109 8s 6d, which I wiU feel obliged by your discounting and 
dealing off my I.O.XJ. for £100 with the proceeds :** Finds, 
that on reodving said acceptances, three of which form 
Nos. 9/7, 9/8, and 9/0 of process, the defenders discounted 
them and apj^ed the proceeds, mtmit the amount of discount 
in payment of Boss's debt of £100, and the balance of 
£5 lis 8d was handed over to Boss's dark, the acknowledg- 
ment No. 9/2 being at the same time transmitted to Boss by 
the defenders with a statement of the discount: Finds, that 
althouf^h the said Donald Boss, Jun., was ostendUy carxying 
on business as usual in the months of October, November, 
and December, 1857, he was then in insolvent drcumstaaces, 
and he was rendered notour banJcrupt on the 16th and 20th 
January, 1858, being within sixty days of his said transactions 
with the defenders: But finds that there is no evidence con- 
tradictory of the defenders' averment that they had no know- 
lodge or sospidon of Boss's insdvenoy prior to his bankruptcy: 
Fimis, that under the joint minute, jNo. 14, it is admitted by 
the defenders on the one hand, that the two sets of biUs 
transmitted by Boss to the defenders for discount had not 
been obtained by him in the ordinary course of business, but 



in ssouity of their rdie^ snd it k admitted by the 
on the oOmt hand, that there is no evidenee to show^it 
the defenders w^re cognisant at the time of the way in 
which said bills had been procured by Boss: Findi it 
also proved by the defenders that they were in the haUt 
of diaconntiag bills^ and have discounted many hnndrcdi^ 
and that inNovember and December, 1857, they hul uMse 
appIioatioiiB for discounts than usual, owing to the position in 
which certain of the banks then were; and further, tlMt it 
was in the ordinary course of. their discounting business tisHt 
they disoooited the bills now m question : Fmda, oeeond, in 
point of law, that whilst it is settled on the one hand that the 
Act 1696, CH». 5, strikes at and rendei* void and null hidoni- 
tions of biUs granted within sixty days of bankruptcy in 
seourity or satiafiM'tion of debts pre^oody doe by theindoctv, 
in respeot that saoh indorsations are not equivalent topay 
ment» {Wkfte, June 8th, 1843, and JBeff* (W, Vd. II.,p. 
211,) it b equally settled on the other hand, that in the words 
of Professor BeU, (Com,, VoL U., p. 217,) "where on Iks 
day that a biU feUs due, and suy effiectoaUy be paid in monsy, 
it is paid by the discount of another bill, this has been held as 
uneaoeptioBaUe;*' and again, {Id., p. 218,) "where a bffl k 
due at a bank, and in due oonrse a rendttanoe is made to tbe 
bank by sending to be discounted another bill for the amomt, 
the statute is hdd not to apply: * Finds that the wt perfee, ■■ 
between Bees and the defenders, did not dmply amount to 
their reodving indorsed bills in satasfeotioa of Us acceptance 
and his other debt of £100 to them, but was in the first in- 
stance a retireoBent by Bees himself, through his derk ADan, 
of the acceptance Ibr £402 10s, which was paid in cash, sid 
m the second an i^ipropriation by the defenders under Boss's 
instructions of a portion of the funds obtained by diaooonti^ 
the second set of indorsed bills towards paynMnt of the £100 
debt: Finds that these transactions are not invalidated!^ the 
feet that the defenders were themsdves the disooontenof said 
indorsed biUs, they having so discounted them in the cr^naiy 
course of thdr business, charging the usual discount^ and in 
the oase of tbe fbur first biUa^ not retainii^ the prooeods to 
take up their own acceptance, but handing them over to 
Boes's derk, who retired it unider Us employsr^s ezpress in- 
structions: Finds that the two dd debts were thus etbctaaDy 
extinguished by money payments, and the defenders^ as biU 
discounters, only remained contingent creditors of Boas upon 
nofntUbitorioit tbe amount of the billBdiaoounted in the event 
of their not being duly retired by theacoe p tors»whioi>, however, 
they all were: Finds that no feaud at oonmum Inw haa dther 
been libeDed or proved against the defenders, they not bdag 
conjunct and confident with Boss nor aware of his dream- 
stances at the time of their said transaotions with him: FbA 
that the provisions of the Act 1696, cap. 6, ibmided on in the 
summons, do not apply to the dicumstanoeo of the case: 
Therefore sustains the defences, repds the reason of xednotion, 
and assoiLdes the defenders: Finds the pursuer hable in ex- 
penses, allows an account thereof to be given in, and remits 
the same to the auditor, to tax and report^ and deoema. 

Act. J. NaISKITH. Alt. D. FORBBI. 



28th Fibbuart, 1860. 
SHEBIFF COUBT, GLASGOW. 

(Mb Shkbiff Mobisov.) 

Pbtitzok— John M. Mackay v. Nkil M'CAmBTr. 

Poor Lav— Pauper— Desertion— Belief.— Udcf, (hat Ae 
circumstance of reUtf having heen granted to the wife and 
child of an able-bodied Irishman^ who had deserted 
them, did not entitle the Parochial Boards who had given 
ihe relief to remove either the father or them to Ireland, 

A PETITION wss preaented to the Sheriff for the lemonl 



of Bose HarrisoD or M'Caflbrty, wife of Neil IfCafibrfy, 

and thdr child to Irdaad; bttt, in the ooatse of tlv 

by pledging or depodting goods in the hftods of the aooepton | proof, it appeared that Ndl M'Cafierty, the hmbuidof 
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the pauper, was reeident in Glasgow. In conseqaenoe 
of this the Sheriff dismissed the case, and ordered a search 
to be made for the husband. The husband having been 
Ibnnd, the aasistant Inspector of Foot for the Barony 
Pariah, presented this petition for his remoyal, as well as 
that of his wife and child. 

The petitioner admitted that Neil M'Cafferty had 
nerer applied for or receiYed relief, and that the charge- 
abiHty arose firom the relief granted to his wife and child, 
alleged to have been deserted by him. 

The Sheriff-Sabstituto pronounced the followlug In* 
terlocutor: — 

The Shoriff-Subdtitate having rwamed consideratiou of the 
forogoing petition, and having heard partiea' procurators 
thenoa, Fbids, that Ndl M'Caflferty is not rsmoveable, in 
respect he is an able-bodied man, who has never applied for 
or recaved parochial relief for himself: Finds, that the 



only; (2) that the relief given to Henry Anderson himsdf on 
8d December, 1850, being temporary, afforded on one single 
occasion and of trifling amomi^ cannot be held to inteirapl 
the aoqmsition of a settlement by the said Henry Anderson m 
said parish: Finds, therefore, th»t the pauper, Sarah Drain or 
Anderson, at the time of her desertion by her husband, had a 
settlement in Scotland, which she still retains: Therefore 
refu s es the prayer of the petition, dismisses the same and 
deoema. 



3o MabcU, 18G0* 

SHERIFF COURT, GREENOCK. 

(Mb Shebiff Macfablane.) 



Margaret Younger o. William Jackson. 



&^^1^1^r^1t^^i^l^':rji^^. j Filiatiou-Proaf-RccaU of Circ«m<l«cUon.-l/eW co«- 
'" ' trary to jtraciiccy and to the requtremenU of the Sheriff 

Court Act^ to recall circumduction pronounced on a 



Finds, that Neil M'Caflerty not being removeable, his wife 
and child cannot be removed: Therefore refuses the prayer of 
the petition, diwnJBWftH the same, and decerns. 



Act, RoBEBT Maclvckie. 



Alt, J. M. Wallace. 



1st Mabcu, 1S60. 
SUKUiFF COURT, GLASGOW. 

(Mb Stiisuu'F MonisoN.) 



rrrrnoN — Uoreut Fullarton v. Sarah Drain or 

Anderson. 

Poor IjEW — Pauper — Parochial Relief— Settlement.-— 
Ilcld^ that temporary parochial relit/ to a trj/ltHg amount 
is not ffufficient to interrupt acquisition of a stltUiuent. 

This was a petition, at the instance of the assistant 
Inspector of Poor for the Barony Parish of Glasgow, for 
the removal of a pauper, Sarah Drain or Anderson, to 
Ireland. She had been deserted by her husband. 

Tho Sheriff-Substitute pronounced tho following In- 
terlocutor: — 

TbB Sheriff-Substitute having considered the fore^ing peti- 
tion, medical certificate, and proof led. Finds, in pomt of fact, 
that Henry Andenon, the husband of the pauper, Sarah Drain 
or Anderson, came to Scotland from Ireland in June, 1853, 
and that he and his wife resided in the Barony Parish of 
Glasgow from that date until the beginning of March, 1859, 
when Henry Anderson deserted his wife: Finds, that daring 
that period parochial reUef was aflbrded to Henxy Anderson 
by the Barony Parish to the extent of two shillings' wortii of 
roovisions, upon the 25th November, 1856, at which time he 
niinsftlf was able-bodied and in employment, but his family 
were suffiaring from fever: Finds that one of his faanOy was at 
same time sent to the hospital at the expense of the Farochial 
Board of Barony Parish: Finds, that upon the 3d December, 
185G, parochial relief in money, to the extent of one shilhng 
and fiTepenoe, was granted by the said parish to Henry Ander- 
son himself, when disabled for a short time from working: 
Finds that Uie relief given upon the two occasions was en- 
tered in the books prodaced by the inspector of poor as "tem- 
porary relief," and that Henry Anderson was never on the 
roll of permanent paupers: In these drcumstanoes finds, in 
point of law, (1) that the relief £|iven on November, 1859, is 
not of such a character as to mteroept the acquisition by 
Henry Andenon of a residential settiement in Barony Parish, 
in raspeot he was able-bodied and in employment, so that 
idief givsn to him ortehiafMDily must bt ooondered ao^ralia 



closed proof . 

This was au acUon of filiation, in which the ptusacr 
averred that tho carnal connection, in conaequonco of 
which tho child was begotten, took place in the house of 
a David M^Kenzte in Greenock, in which she was do- 
mestic servant, in or about the month of January, 1859, 
and was continued till about the end of June thereafter, 
and that the child was bom on 2d Octobor following. 
The Sheriff-Substitute allowed the pursuer a proof of 
her averments, and the defender a oo^junot probation, 
and assigned 9th Februaiy, 1860, for the purpose of 
taking tho proof. 

At that diet proof was led for both parties, in tho 
course of which witnesses for both the pursuer and de- 
fender were adduced, the nugority of whom swore that 
the pursuer did not enter M^Konzie's service till the end 
of April, 1869, and not in January, 1859, as averred ou 
record. The pursuer's proof was declared closed, and 
the Sheriff-Substitute drcumduced the term for proving 
against both parties. Tho pursuer appealed against this 
circumduction, and craved a recall thereof in a petition 
to tho Sheriff (IVfacfarlano), who pronounced the follow- 
ing Interlocutor:— 

The Sheriff hariog advised the purtner's appeal, relative 
reclaiming petition, and whole prooess, *li«nSMMi« tbe appeali 
and refuses the xnayer of the redaiming petition. 

KOTB. — The pur8uer*8 statement as to the time she entered 
the sendee of the M'Kenzies was contradicted by them, both 
husband and wife, as well as others, when adduced as wit- 
nesses by the punuer herself, and of course before she dosed 
her proof. It would therefore be altogether ooutraiy to 
ooneot practice, as wdl as to the enactment of tho recent 
Sheriff Court Statute, to allow the pursuer now, after the 
defender has conduded his proof, in which nothing has been 
brought out except what might have beoi expected, and of 
whiim the pursuer had got suiBdent warning before dosing 
her own proof, to allow her to resume leading evidence. 

After parties* procurators were heard on the meritSi 
the Sheriff dismissed the action, assoilried the defender, 
and found tho pursuer liable in expenses. 

Act* DunnsTON k Macdovald. AU, A« & B, BlaiBi 
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5tb ICaiob, 1860. 
BHEBIFF COUBT, ALLOA. 

(Hb SBnzrr Tatt.) 



Adamsoit v. Buthvkx. 

Shipping— PrefereQoe— Lien. — A ship oti her return from 
a voyage having been put into a dock for repairs^ and 
having thereafter been eold hg Judicial authority^ at the 
instance of die carpenter^ — Heldy in a competiihn he* 
ticeen him and the master ^ that the carpenter's claim for 
the repairs was preferable to the master's claim for the 
wages of the last voyage. 

This case inyoUed a question in the law of shipping. 
The barque ^* Eagle" had been sold bjr judicial authority 
at the instance of Mr Adamaon for payment of his 
account for repairs on the ship, and the price, £1034, 
was consigned in Court. A competition on the price 
then took place betwixt Mr Adamson for his account for 
repairs, amounting to upwards of £1000, Beid the master 
for payment of the wages of the last Toyage, and Mr 
Pattullo, a mortgagee, for a mortgage of £500. The 
claim of the mortgagee was not pressed as against the 
account for repairs, and the competition lay between the 
carpenter and the nuuiter. The former contended that 
the ship haying been put into his private dock, he was 
entitled to maintain possession against all and sundry 
till his account was paid, and that his lien excluded the 
preYious lien in &Tour of the master; while the latter 
maintained that his debt was jniTileged, and formed a 
preferable burden against the ship and its price, so long 
as she existed. The question was debated in written 
pleadings, and the following judgment has been pro- 
nounced by the Sheriff Principal^ whereby the claim for 
the repairs is preferred to the claim of the master: — 

Having considered the minute of appeal with the rechuming 
petition and answen, and whole prooeu, reoalla the Interlo* 
cntor appealed affaioBt : Finds that the expenses of thb action, 
and of the sale <» the barque Eagle, fall to be laid first out of 
the price thereof oonsigned in the hands of the derk of Court. 
AUows an aoooont of ue said ezpeneee to be given in : Finds, 
that in the drcmnsfianoes of the present case, tiie claims of the 
pursuer, Thomas AdantsoUi on the oonsinied price of the 
vessel for the repairs executed by him in his graving dock, is 
preferable to the claim of Edmund Reid on the said price, for 
any wages during the last voyage, and remaining due by the 
owners to him as master; but, More further answer, appoints 
the account of Mr Adamaon, with the report of James Hen- 
dexeon, both referred to in the extract decne, No. of process, 
to be produced, and further appoints Edmimd Reid to lodge a 
separate account of the wsges during the last voyage, aUeged 
still to be due to him, with the dates and amount of the said 
wages. 

NoTX.— The Interlocutor of the Sheriff-Substitute, and the 
argument of the reclaiming petition and answers, refer solely 
to repairs. But it is not dear bom the extract decree pro- 
duced. No. 6 of process, that the amount of £1038 Us 5d, 
(under deduction of £41 6s 9d overchaiged,) set fortii therein 
and claimed by the pursuer, was all incnned for repairs, and 
it would rather seem to indnde dock-dues from the completion 
cf the repairs till the raising of the summons, the daim for 
whidi may fall under a difforent category from the daim for 
repairs. 

Holding the chum to be for repairs, the droumstanoes of the 
case are as follows: — ^The barque Eagle, in question, having 
been on a voyage to the West Indies, t^ claimant Beid, acting 
as master, brought it home in July, 1857, reaching AUoa on 
or about the 28th day of that monui. A few days afterwards 
the said vessel was put into the privKte graving deck of 



Adamson, the pursuer of the ptessnt action, a ahipboHder at 
AUoa, for the purpose of being renaarsd. It ia averred that 
Bdd, the master, was a party to the pladu^ the vessel in the 
pursuer's dodc fbr repair, and altho^gih this is denied, Bsid 
admits that he remained at AUoa aftisr having broogfat Os 
vessd there: and he was oognisant of the renairs^ benose ia 
the extract decree produced by the punoer. No. 6 of ptooea, 
it appears that the parsner's account for the said repairs wss 
oerttfied by him. Theae repain wen all completed by the 
27th of October, 1857, as appears firom the extract deoee^ 
and during the whole time the vessd was in the iioseeBsinn of 
the poreuer, Adamson, in his private graving dock at ADoa, 
where it oontmned till it was sold by the Sheriff in the pnssat 
action of sale at Adamson's instance, the price being by ordtr 
of the Sheriff consigned in the hands of the sheriff-deric, as a 
snbetitnte or aurragatom for the ship itsslf, and aubjeet to aU 
the daims thereon. Meanwhile Ssid, in December, 1867, 
raised a summona before the Sheriff of Forfinhire, and 
obtained decree thereon in January, 1858, against the ownion 
of the baruue Eagle^ for the baunoe of an account, partly 
composed of wages renuuidng due to him for the last voyage, 
thou«L to what extent doea not appear elear, and tiiia may 
require farther exdsoation if any balance remaina after pay- 
ment of the rspaora. On the dependenoe of that aii mmons , 
and in virtue of the warvanta thenin contained, Reid, en I9th 
December, 1857, uaed an arrestment of the said barque, than 
lying in the graving dock of the pursuer, but the repaos in 
question on her had been completed by the pursuer previoalj 
to Rdd*B summons and arreatment. The oompetitois upon 
the oonsigned prioe of the said vessd are. First, Adamson lor 
the said repairs under the lien enjoyed by all artifioera for the 
cost ci wont performed by them upon moveable subjects law* 
folly piaoed in their hands for the purpose^ so long as the 
moveable sulgects remain in their possession; and sseomdly, 
Rdd fbr his wages of the last voyage under a hypothec or 
pritihgt over the diip, enjoyed by the crew of a vesad for their 
wages of the last voyage, and whidi right is extended to the 
master by the Merchant Shipping Act, 1854, (17 and 18 Vic, 
a 104, sec. 191.) Ihere seems to be no doubt that, by the 
law of Scotland, the artificer's lien applies to repain made by 
a shipwright upon a diip in his private dock, and the question 
is, how far such lien jm overridden by the hypothec or privilege 
of the crew and master for arrears of wages due for the Isst 
voyage! 

The privilege of the erew fbr the wages of the laal voyage 
has been strmifl^y stated in aome En«iah case, and aaid lo 
adhere to the ship to its last plank (ifadoano JCT/cira, 1811; 
i. Dod, 87), and Abbot stateait, and the reason of it aafoDows: 
"If the value of the diip be insufficient to discharge all daiDS 
upon it, the seaman's daim for his wages is p r e f e rred above all 
other charges, fbr the same reason that the iastbottoflury bond 
ii preferred to thoee of an eariier date to the labour of the 
seamen having brouffht the ship to the destined port, has fiir* 
nished to all the ouer persons the means of aaserting their 
daims upon it, which otherwise they could not have had," 
Ske^M Abbot, ^, 4A^. This may now be hdd to be the law of 
SooUand, (aee BdCt Com, vol it p. 474, EdU and Bdti 
Principles, sea 458); and if on its return home a aale of a 
vessd in the condition in which it so returned, ia cairied 
through, the crew and the master will be pi e f ei- red over the 
price, as coming in place of the vessd for the n age a due to 
them for the last voyage before all other dahnanta. But the 
question is, what will do the case iC instead of a aale of the 
vessd as it returned home being carried through, or any steps 
being taken for that purpose, it ia put for the pnrpoee cf re- 
pairs into the private dock of a shipbuilder, who proceeds to 
expend his labour, skill, and materials in repairing it, no 
action for arrears of wages for the last voyMe havioff bean 
raised, and no arrestment of the vessd for such arrears nariag 
taken place until after the whde repairs are completed. Ia 
such droumstanoes will the diipbullaeR^s lien for the repairs 
made by him upon the vessd, still lying in his posaesdon, be 
overridden by the said daim for wages? The Sueriff can find 
no authority for such a uropodtion, and the prindple upon, 
which the preferenoe for tne master's or aeamen'a wagee over 
general creditors is founded, does not seem to apply ; fbr the 
repairs have created a new value which the veasd did not 
possess when brought home by the master and crew. The 
note in the last edition of MTs Oom mentm r i st, refaired to by 
the BberiffSubstitttta as lupportiBg a oontn^j opioion, ii 
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inanljr tlie noto of the editor of thftt kefe edHioa, no dedrion 
or other authority being ^ren for it^ and in the laid note the 
editor andonbtedlj oonuniti the mitteke of repreientiDg the 
■hqpnuuten' Monrity as being difoenfe in its nature from that 
of the leemen, the one being, be mjn, of the natore of a Imh, 
iriiile the other le of the nature of a kjfpothte; whereai the 
MoNhant Shiiiping Aot^ 18M (17 ft 18 Vict cap. 104, 8. 191), 
whioh WM pewart leTeral ymn before the pobiioation of the 
nid edition, deobree "that the nu»ter of a uiip ehall have the 
nme righti, liens, and remedies for tiie reooyery of his wages, 
wfaiflh by any law or custom any seaman has for the reooTOiy 
of his wages." The ilieNcm of the editor, that "both seem to 
be preferable to the mechanics' right of oompensation,** if 
meant to apply to a shipwright's lieu over a ship in his posses- 
sion, is contrary to what was laid down by Mr Bell himself 
in a former edition in which he states that "the order of pre- 
sence oyer a ship seems to be—lst, If the ship is in the 
hands of the carpenter he is by lien preferable to all other 
creditors; 2d, BCate and seamen for the wages of the voyage 
by priTilege, (and now the master is in the same position); 
3d, Sottomry creditors preferred in the inverse order of the 
date of their advances, and furnishers in a foreiffn port of the 
repairs and necessaries for the last voyage; 4Ui, fMgbters for 
their goods which have been sold or lost, and for average loss; 
5th, Slip's husband and law agent (uiider the circumstance 
therein set forth); 6th, Mortages; 7th, Other creditors (pari 
pattu), imless a privilege has been estabUshed by diligence, 
indo^Ung the master," now put on the same footing as the 
master and seamen ranked above as No. 2. 

In oonfiDnnity with this authority, in the drcumstanoes of 
the preeent case, the Sheriff thinks* that Adamson's c^aim for 
the costs of the repairs, in so far as actually made by him on 
the ship in his graving yard, is preferable to the daim of Reid 
fat any arrears of wages for the last voyage that may be due 
to him. 

For AdAmson->D. SfWATT. For Beid— J. EwiKO. 



8tb March, 1800. 

SHERIFF COURT, GLASGOW. 

(Mb Shibiff I'^xirn.) 

Caption— J. L. Lako r. 11. Railtok. 

Seqaestnttion— Froceai— CoBtody — Caption. — Held that 
ike Sheriff' Clerk of the county where the sequestratum 
it iasHed^ is the legal cttstodier of (he sequestration pro- 
ceedings^ and (hat (he procurator for any party in- 
terested is entitled to caption^ to compel the agent in the 
sequestration to return the process to die cUrk. 

Tux estates of John M^KeUar having been judicially 
leqtustrated by the Sheriff of Ijanarkshiro, Mr Christie, 
acooantant, Glasgow, was appointed trustee thereon. 
Mr Hugh Railton was agent in the sequestration. 
There were rarions litigations going on in connection 
vith the bankrupt and his estates. Tlio trostee's 
agent borrowed the sequestration process, and refused to 
letum it. A process caption was in the usual way ap- 
plied for to the Sheriff-Clerk by Mr Lan^, and on the 
8th corrent the caption was cxtractod and put into the 
hands of the bar officer to enforce. On the same day 
Mr Kailton applied to Sheriff Smith for a sist (Sheriff 
Smith having granted the caption), and his Ijordship 
having heard parties, "sisted further execution of the 
■aid caption, in respect the sequestration process hod 
been bmowed by Mr Railton, as agent for the trustee, 
who is entitled to the custody of the process," etc. 
This judgment was appoidcd to the Siieriff-Depntc, 



who pronoonoed the following judgment, recalling the 

sist: — 

Finds the appeal as to the sist competent, in respect the 
deUveranoe complained of decides the merits of the caption 
by acting further execution thereof; and in respect sepa>' 
ratin it is incumbent upon the Sheriff to make roles and 
regulations for the conducting of business before the Oourt, 
and it is competent to reriew any deliverance pronounced 
by the Sheriff-Substitute in regard to such rules and regula- 
tions, and on the merits of the sist craved: Finds that by 
the existinff Bankrupt Act, sec. 43, it is enacted that "tlie 
Sheriff-Glenc of any county shall be clerk to the sequestra* 
tion awarded by the Sheriff of that county:" Finds, there* 
fore^ that by thie express words of the statute, as well as by 
the reason of the thing, that when a sequestration is awarded 
by the Sheriff under the Bankrupt Act, the sequestration 
process properly fiUls under the custody of the Sheriff-Clerk^ 
who is under the control of the Gourt, and bound, on all 
necessary occasions, to give access to it in the ordinarv form 
on a borrowing reoeip^ aubecribed by a procurator or Gourt 
or his derk, on behalf of any party interested in the seques- 
tration: Finds that of these parties having interest, the 
trustee, who acts for behoof of all the oroditors on the 
estate, is the first and most important; and there are cer- 
tain parts of the proceedings, vis., the seiierunt book, to 
which he has the exclusive right of possession, and wUch, 
strictiy speaking, does not form part of the sequestration 
process : Finds that the trustee, when elected, is eutitied in 
the first instance to possession of the oaths of the crediton 
and gromids of debt produced at the meeting for the eleo- 
tion of trustee, but that if thev are afterwards required by 
any of the creditors, he is bound to return them to the Sheriff- 
Glerk, to be either borrowed firom him by the agent of the 
creditor requiring them, or to remain in the custody of the 
Sheriff-Cl^ii, open to the inspection of all conoemed: Finds 
that any creditor in a sequestration is eutitied, through his 
agent beinff a procurator of Court, who signs a borrowing 
receipt, and wluwe client may have an interest adverse to 
the genenl body of creditors represented by the trustee, to 
borrow up flrom the clerk the sequestration proceedings 
through such agent, on all necessary oocaaions, subject to 
having it returned, by means of a caption, by the agent for 
the trustee, or any other creditor interested, just as in the 
case of an ordinary |>rocess of multiplepoinding ; and, in 
respect, it is not denied that Mr Lang, who now insists for 
the return of the process, is a creditor, or acts for creditors, 
on the estate, Finds tiiat he is entitied to borrow up the 
proceedings from the cleric in the ordinary way: Therefore 
recalls the siitt complained of, and allows the caption to be 
put in force, reserving to the agent for the trustee, after a 
reasonable time, to apply for a caption, on cause Bhown, to 
force back tiie process on behalf of the trustee, in the event 
of its beiog uuneoesfiarily or improperly kept up by the agent 
borrowing the same. 

Act, J. L. Lako. Alt. H. JiMUtov, 



12TnMABCH, ISGO. 
SnKniFF COtJRT, GLASGOW. 

(Mb SiIBBIPP tSrBATHKRN.) 



MTjikrson and OriiEtts (Row^s Exccntons) v, 
Catiierikb Wyi.ie. 

Husband and Wife— Donation— Presumption. — 7/fZc/, 

thai the circumstatice of a httshand Itaving^ staute 

matrimonio, deposited a sum of money in hanl'^ in name 

of his tvifcj and permitted it to remain there, during /»*> 

life, and without disposing of it in his testament, did ml 

create a presumption of a donation inter vivos; and Ote 

executors of (he husband accordingly preferred to the 

wife's asMignee, 

In this case the executors of the deceased Robert Bow, 

f2* 
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■M the defender, Cfttiieriike Wjlie, for the nmofilOO 
and interest. This som was admitiedly deposited by the 
deeeaasd, on the Sd December, 1857, in the Royal Bank, 
in name of his wife, and was allowed to remain there, in 
her name, until the death of the husband in Norember, 
1S58. 

Bow left a testament, in which he prorided £200 to 
his children, and -tho residae to his wife in foil of her 
claims of jus reUcta^ half or third of moveables, etc. 
The porsners were nominated his ezecnton, and tutors 
and cantors to his children, and they accepted these 
oiBces. 

Ifrs Bow only sonriyod her husband about throe weeks. 
Before her death, and wliile the deposit receipt was in 
her poflMSsion, she indorsed it to the defender, who, on 
1st December, 1858, and while Mrs Bow was still in 
life, uplifted the amount, and deposited it in her own 
name in other banks. The defender paid out of the 
interest a number of small accounts due by Mrs Bow. 

In these drcumstanoes the question arises in this case 
whether the said sum was in lanu of Bow at tho date of 
his decease, or whether the depositation of the money in 
the wife's name created a presumption of a donation 
inter virum et vxorem unrecalled at the husband's death. 

After hearing parties, the Sheriff-Substitute pro- 
nounced the following Interlocutor, finding that there 
was no presumption of a donation, and preferring the 
executors of the husband: — 

Findi it averred in the snmmons, and not denied by the 
defender, that on 3d December, 1857, the deoeued Bobert 
Bow deposited £100 in the Boyol Bank of Scotland, in name 
of Mrs Oatherina M'CMuh or Bow, hlii wife, and for whiuh a 
deposit receipk wm granted by the bank, and which eum con* 
tinned to lie in his wife's name in laid bank until after his 
death, which happened on 2l8t November, 1858: Finds, that 
on the 10th day of that month he executed a testament No. 
6/1, in which he nominated and appointed the pursuers his 
executors, and tutors and curators to his two children, aged 
respectivdy six and eight years ; and, among others, he des- 
tined the sum of £200 sterling equally between hifl said duld- 
ren, to be applied in their up-bringing, and the wholo reudue 
and remainder of his means and estate the testator directed to 
be paid and made over to the said Mrs Catherine MX*ansh or 
Bow, his wife, to be used and disposed of as she might think 
proper; and wliich provisions the* testator declared would be 
in lieu and in full to hia said spouse and children, of all daims 
of jut rdicta, half or third of moveables, baima* part of gear, 
and every other thing they could daim in consequence of his 
death: Finds that the pursuers accepted the office of executors 
nominate of the deceased, and gave up inventories, and tkcy 
have been confirmed in that office: Finds that the testator s said 
wife survived him only about three weeks: Finds that a few 
days after the testator's death, and about a fortnight before 
her own death, his said wife, who had then the custody of the 
said deposit receipt, delivered it indorsed to the defender, and 
on 1st December, 1858, while Mrs Bow was still in life, the 
defender uplifted the contents from the bank, along with tho 
interest thereon, and after paying small accounts due by Mrs 
Bow out of tho interest, the defender paid her the boliuice of 
the interest; but the principal sum of £100 the defender re-de- 
posited in her own name, partly in the Union Bank, and partly 
m the Provident Bank in Glasgow, and she retains possession of 
the amount: Finds that the said sum of £1 00, alUiough lying in 
bank in name of liis wife, was in bonit of the said deceased 
Itobert Bow, and it is not in evidence, nor arc the circum- 
stances sufficient to create the presumption tiiat that sum hod 
been tramtferrod to his said wife as a donation: Finds tliat 
even if there had been competent evidence adduced to prove 
a gift from Mrs Bow of the contents of said deposit receipt to 
tlie defender, as mainteined in defence; yet, as the depo5<it 
formed part of the executry of her deceased husband, it was 
vltra riret of Mrs Bow so to gift the amount to the defender; 



and the nnrsaen, aa hv hosband'a sxeeatoia, are entitled to 

to be applied aa directed by his testament: 
nmefofe repela the definoes, and finds the defender liable to 
the inusoeta in the som of XlOO, with interest thsreon, as 
libelled; hni, before extnMit^ appointa the pmsaen to lodge in 



that they have confirmed the smn thus fennd 
doe: Finds the defender liahle in expenses^ allows an acoomit 
tfaenof to be lodged, and remits the ssme to the anditor to 
tax and leporty and decerns. 



Hon.— The defence in this case depends entirely on the 
feet whether the £100 deposit receipt in question bekmged to 
the deceased Mrs Bow, or formed part of her husband's 
exeentzy, he having predeceased her abool three weeka. If 
not in bimit of the husband, the pmsners, as hia exeenton, 
have no ri^t to receive the amount, whether there be com- 
petent proof in this process of a joft of the money to the 
defender by Mrs Bow or not. Having no interest, they 
would not be entitled to inquire what were the cixcan»tasces 
under whidi the defender acquired the deposit receipt, and it 
would be unneoesaary to connder whether in law she has now 
right to hold it aa her own property. If the pursners were 
properly in Court, ss tutors of Mrs Bow's children, who are 
iker next of kin, and that they had, on behalf of their wards, 
taken up her succession, thai the pursuers* position might 
have heax different; but having ndther averred nor ' 



any <^™»*»»g title in their own or in the persons of their wards 
toner execotiy, it has been already found that they are not 
in a rituation to impuen the aU^ped donation by Mrs Bow to 
the defender. Hue is unimportant, however, in the view 
whidi the Sheriff-Subatitnto has taken, for he has come to the 
condnslon that the contents of the deposit receipt formed part 
of the deceased Mr Bow's executiy, and that Mis Bow had 
no right to dii^Mse of it in the manner the defender aUeges she 
did. The defender's argument againat this view of the caseii^ 
that as the money was lodged in bank by Mr Bow in name of 
his wife, and was soflered so to remain there until Ida death, 
that a donation of the amount was thereby made, and that 
after his death she was entiUed to gift it, or otherwise to die- 
pose of it aa she thought fit. In confirmation of the argument, 
the defender p(»nted to the fact that Mrs Bow waa mund in 
poasesrion of the deposit reoei^ in her own repositories after 
her husband's death. But givug the utmost wdght to these 
droumstances which they deserve, the Shmff-Substitute does 
not deem them sufficient. It is very true that there is no 
proof led of any cause why Mr Bow should deposit the money 
m question in his wife's name a year before his death, and not 
lodge it in his own name, as he did with other sums which he 
be^an to deposit in bank littie more than a month afterwards. 
StiU, very good reasons can bo imagined fat this step being 
taken, quite incompatible with the idea of an intention on his 
part to gift the amount of his wife. For example, it is no 
unusual practice among thrifty people of humble rank to lay 
aside in bank sums for the benefit <» children, or to meet con- 
tingencies, and which it would be desirable creditors could not 
attach; and a prevalent opinion oxiste that when lodged in a 
wife's name that purpose is answered. This, or scane similar 
motive, may have influenced Mr Bow; but whether a motive 
can be assigned or not, the want of one will not materixdly 
affect the residt. The husband's jiu marili, and right of 
administration of all moveables held in common by the spouses, 
is not to be excluded by implication. AVhat the wife possesses 
or acquires tlante tnatrmonio, where tiie husband's rights arc 
not excluded or renounced, vests in him e.v lege, ''lliis espe- 
cially holds with regard to money, n subject which cannot be 
so easily indentified as other moveables, and which many law- 
yers have ranked as a fungible. Thus a sum lent out by a 
wife, though tho voucher was taken payable to herself, waa 
foimd to belong to tho husband, unless she could provo aiitrnde 
that the money was hers;" 1 Fi-cuer** Data. J!cl. :!52; Zamder 
V. Hog, 8 Sup. Diet. 130. The case of Lauder is in principle 
precisely the same as the present; and here, as in that caae, 
there is not an atom of evidence offered that the money was 
tho wife 8 separate from her husband's estate; nnlccis indeed, 
that may be called evidence which the witne^H ^Iro ^f .try TVw 
gives on the subject, where she iIc[)oucs tluit Mrs Bow 5«utl 
she "had wrought hard for the money." Tlio remoiuiug cir^ 
cumstanoe, that Mrs Bow \vas found m jviaMssion of the 
deposit receipt, does not interfere in the diMjwwil of tlie case; 
none of the witnesses say tiicy ever saw that docrancnt in her 
custody during Mr Bow s lifetime; so that afWr his dcatii her 
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•cqaiidtion of it is not at all romarkaUle, seeiDg she wa« lefty 
and died in poBseaaion of her husband's plaM of business, 
house, and whcde premises. One drcumstanoe occurs iu this 
case which has in some measure perplexed the Sheriff-Sub* 
atitnte. The pursueiv in their summons allege that the moner 
in dispute was deposited in bank by Mr Bow, in his wife^ 
name; but an impression arises, from perusal of the proof and 
productions, that this is inaccurate; and it rather appears to 
the Sheiiff-Substitnte that the casli had been accumulated by 
Mrs Bow, which accounts for her remark about the hard wore 
she had in acquiring it; and that without her husband's know- 
ledge she had deposited the money iu bank herself. This is 
certainly no more than an impression; still it is a strong one, 
and warranted by what the case disclosed. Mr Bow made a 
testament within a week of his death, in which, with apparent 
solicitude, he made provirion for his two infant children; and, 
after fixing on the very limited sum of £200 in their fitvour, 
he destined the residue of his means to his wife, which pro- 
viaonB he declared should be in fnU of all claims competent to 
her and them iu consequence of Ids death. Wlien that e?eut 
happened there lay at his credit in bank X257, (see No. 9,) 
which, with his stock in tnule as a spirit dealer, and his house 
furniture, so far as it is allowed to appear in the process, was 
his whole estate. Now, deducting the provision to the child- 
ren, and a small legacy of £1D 19s to his unmarried sister 
Mary, "Sir Bow loft but an indifferent residue to his widow; 
still, such as it was, she was to accept it in fidl of her legal 
rights. He does not in tins testament refer to a previous pro- 
vision by donation of £100 which he had made to her, and 
there is no reference whatever to the deposit receipt, both 
which woidd naturally have been mentioned had Mr Bow 
presented that sum to his wife as the defender has maintained. 
Ho ftllocatfw his small means among those in whom he was 
concerned as far as they would go, and having giving Lis wife 
his business (which the residue of his estate included) all he 
was able to spare for the up- bringing of Ids two infant diildren 
was £200. llie inference from the t«tate of matters is, that 
he was unaware of any further cash or effects to which he had 
right, or better provision would have been made for his child- 
reo, or some exi^idt reference made to the gift, if he had 
intended his wife to enjoy the sum in the deposit i*eceipt in 
addition to the provision of the remunder of his estate. 
Whether the Sheriff-Substitute a right or vmmg in the im- 
pression he has so stated, the pursuers have themselves alleged 
that it was Mr Bow who deposited the cash in bank in his 
wife's name, a fact which forms the principal foundation for 
the defender's pica that ho thereby intended tiie money as a 
gift to his wife, and so the case has been dealt with. But for 
the reasons alzeady explained, it has been found impossible to 
hold that, as the money was Mr Bow's, the mere accident of 
having lodged it in his wife's name, witliout other confirmntory 
proof, constituted a donation thereof to her. It follows tiiat, 
if not so destined, Mrs Bow bad no power to gift it to Uie 
defender, and tlicrefoi'c the cash forms part of Mr BowV 
executry, and falls to lie di»«tributeil in tcnu.s of hU testament. 

Tliis Interlocutor having been apjTealctl to the Sheriff, 
his Lordship, after hearing parties, adiioreil, and adliiUtcil 
the following Note to liis Intei'locutor: — 

The main ground on which the Sheriff affirms the Shcriff- 
Snbstitute'ri judgment hero w, th.at Uie £100 iu (|ncstion 
originally formed part uf the deceu^cil "Mr Bow'» estate, and 
was ludged b^ liim iu the bank moi'cly in nnnie of his wife, 
without the intervention of a trustee for her, or any other 
step being taken to exclude his Jns marill and ri'^lit of pro- 
perty in the Kum so depo.«iled. It h tn'fi Jiina that in such a 
case the money so iuvc»tcd in tho wifu'd nanii^ solely, still 
formft part of the huRbnud'» estate, and U iiablo to Uo ailectinl 
by his debts and decilx, fur tlie same reason, an is ijuaintly 
expressed by Loi'd Stair, that if you throw water on the 
higher groimd it will ncco.i«arily How down to the lower. If 
tills view be well founded, it strikes at tho root of tho wholu 
case and superwdes tho necessity of any inquiry as to the in- 
tention of tho lato Mr Bow. »»r hi.s widow, to make a donation 
of the sum contained in tho rocei^it, or whether the present 
claim shonUl be inHlAtctl iu again.<it tlie present defender by 
his or her executor}*. 'Hie short answer to all these dlf!icultic« 
is, that the money at the time of Mr Ik.wV death was ftill 
his undivc«t€'d pr;»perty, and ftmncd part of hLs estate, though 
KLindiug iu his wifc'.^ name, and tiuvt slic was not in tiluf.Q to 



gift it away either before or after her husband's deatiu In 
this view it is irrelevant to inquire what may have been Mr 
Bow's object in depositing the money in tiie bank in his wife's 
name, whether to evade the legacy duty, or to make her pro- 

Erietor of the sum contained in the deposit receipt. If the 
btter was his intention, he has not taken the proper mode of 
carrying it into effect. Qaod voluit et potuit wn^ fecit. The 
money having been gifted, or all^^ to be gifted, on death- 
bed, bv Mr Bow to the defender, and drawn, by the latter 
from the bank, she became liable in repetition of the money 
at tiie instance of the executon of the deceased Mr Bow, the 
husband, acting under his settlement for behoof of his children, 
as next of kin, and others interested in the estate. These are 
the Sheriff's grounds for the decision of the case arisuig from 
legal views only. But it is satisfactory to refioct that the 
e^t of them will be to allow the estate of the deceased hus- 
band to descend in a way more suitable in the eircumstances 
of his family, than if the gift to tho defender by Mrs Bow 
were sustained. It is provml that the late Mrs Bow had ex- 
pressed herself very kindly towards the defender, and said she 
had been under great oblations to her. But it is difficult to 
see what obligations she could be under to an elderly woman, 
a distant relative, which could justify the gift on death-bed of 
a sum amounting to a fourth of the whole estate left by her 
deceased husband, and which gift, if sustained, would liave tho 
effect of reducing her own children's patrimony to less than 
£200. Such a proceeding on death-bed is not an act of 
prudent administration in liege pouttiCf but rather savours of 
the unaccountable freaks which often seize people in the last 
moments of life, from the effects of a disordered imagination, 
or the importunity of interobted friends. 



Act, B. Moody. 



All, P. T. Maclay. 



12th Maucii, 1S60. 
SHERIFF COURT, GLASOOAV. 

(Mr SlIETllFP S'TRATHETIX.) 



Arcbibat.d Arkol r. J. Beaton k Co. and Others. 

Interdict — Trade Mark — Design. — In au appUcation for 
interdict af/aihsl lite rcspomictils malinff ami selling to 
oOivr parties a colourabl' imitation of the trade mark 
desi</nt'd fur th- petitioner hy the ri'spondent.<, — //tfW, in 
respect the design had not been registered at Stationers* 
Jfall^ Otc petitioner had no twclnsire right thereto nndir 
the Slatnti; and that the sfrond dtsign difiXred so suh' 
stuniitdlg from thejir.H a.-t to dfjirice it of the character 
if a colourable innlation. 

This is an application for interdict ])roscnteil nndcr the 
following circumstances: — Tlie jnirfiuor allo|o:os that in 
April. I85d, he, as the sole partner of the firm of Tower 
aiid Arrol, euiployed tlic ro^pondonls, Scaton & Co., to 
make a label or trade mark for him, of which a copy was 
I)voilucod. The ground of iho label is white, with a gilt 
shield or scutcheon in the centre, surmounted by three 
thistles, also gilt — the centre thistle being partially col- 
oured rod. On the centre of tho shield is the fignro of a 
lion coloured rod. Aa supportci^, there are two men in 
the Highland di'ess of red, with white checks; the man 
to the left holding a glass in Ins right hand, and he to 
the loft playing npon bagi>iixjs, the bag of which is gilt. 
In front of the shiel<l two deer hounds are reprcscnt^Hl, 
and tho whole 15 surrounded with a gilt-edged scroll, with 
the M'ords — "Finest Scotch ^falt ^^''hisky, prepared for 
Export by Tower & Arrol, Glasgow.'* 

It is further stilted by the ^x'titioncr, that he ha.s since 
iiuiformly used the said label or trade mark, aftixing tho 
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■ame to each bottle of whisky bottled and prepared for 
export by him, and the goods so labelled are already in 
high esteem and in great demand in the market; and 
that under the circumstanoes stated, the petitioner has 
acquired an excluaiTO right to the use of the said label or 
trade mark. 

The petitioner further alleges that the respondents, 
Seaton & Co., acting on the employment of the other re- 
spondents, John Mason k Sons, have recently prepared, 
or caused to be prepared, or have in course of prepara- 
tion, a quantity of labels made in imitation of, and re- 
sembling closely, and even representing an exact fw 
$unUe, with only a slight or colourable diiference, of 
the labels used by the petitioner, with the view of 
affixing them to whisky bottled and made up for ex- 
port by Mason & Sons, so that the goods may pass in the 
markets abroad for whisky selected, bottled, and pre- 
pared for export by the petitioner, and the said John 
Mason & Sons are proceeding to aifix the same to such 
whisky accordingly, to the loss, injury, and damage of 
the petitioner. In these drcumstanccs the petitioner 
craves interdict against Seaton & Co. and Mason k Sons 
making or using the label referred to. 

The defenders, Seaton & Co., state that their defence 
is. a denial that they hsTo sold copies of the label or 
trade mark furnished by ihem to the petitioner to any 
other party; and they maintain that the design from 
which the labels were made being their own, the peti- 
tioner could not acquire an exclusive right to it unless 
he had entered it at Stationers* Hall in his name, 
which had never been done; and that the respondents 
never liaviug been paid for the design or for the engraved 
plate, they are entitled to furnish tlieir other customers 
with cojnes of it, as it is the usual practice of their trade 
to sell the same design to cliiTcrent parties, omitting the 
name of the petitioner, from Uic scroll surrounding the 
margin, and that interdict ought not to be granted to 
prevent the rcspomlents from using their own property. 

The defenders, Mason & Sons, in defence, denied 
ever having used the kbel or trade mark wbich the 
petitioner affixes to whbky bottled by liim, and that 
the res]x>ndents wore ignorant of the trade mark 
used by the petitioner as described in the petition, 
or that the goods exported by liiui under that mark 
were in high esteem or in great demand in the market; 
bnt that having applied to the other respondents, Seaton 
& Co., for a label to affix to their whisky, the one, the 
right to use which is now disputed, wos supplied to them, 
and that approving of it as a good design, they have used 
it without any intention to benefit by the petitioner's 
alleged reputation; that the respondents did not attempt 
to pass whisky bottled and mode up for export by thorn 
for whisky selected, bottled, and prepared for exporta- 
tion by the petitioner. The label used by them, besides 
differing materially in other respects, expressly states 
on the scroll on the margin that the whisky is bottlod 
for export by John Mason & Sons. 

The Sheriff having allowed a proof, evidence was led 
on both sides. The pursuer and liis clerk dc^^oned, that 
they had told the defenders, Seaton & Co., to get the 
design registered at Stationers' Hall, and that the latter 
had undertaken to do bo. They further deponed that 
tliey only promiKcd to order a conridcrablc quantity, and 



that they had already done so. The defender, Seaton, 
and his witnesses, on the other hand, stated, that the 
Older to register the design had been recalled, and that 
the pursuer or his clerk promised a continuanoo of snch 
orders as had already been given, and it was on that 
ground the design had not been charged for. Evidence 
was also adduced in regard to the practice of trade re- 
garding the proprietorship of the design in such a case as 
the present, but the witnesses differed on this point. 

Parties* having been heard, the Sheriff-Substitiite pro- 
nounced the following Interlocutor :— 

Havinff heard parties' proeiiraton on the oondaded ptooCiy 
andmftdeavinndam, Finds, in point of &ct, that in the month 
of ApriL 1868, the puisuer, ArdiibiOd Airol, tiadiag under the 
firm of Towar & Arrol, instructed the defanden, Seaton ft 
Co.,topcemureforhimthedeiiign of a Ubd for whislqr botttaj, 
end the pnnuer suppUed the defenders with three ot her labd s 
of different descriptions, from which the pursuer suggested a 
combination of figures to be used in preparing the derign: 
Finds, that the punner had at the eame time directed other 
lithognphers to preparo deaigns for eaid label, and this &et 
WM commnuicated to the said defenders when they accepted 
the poisuer's said order: Finds, that the pursuer also ao- 
qnainted the defenders that his object in having a label den^ 
drawn was, if approved, to adopt it as a trade marit or d». 
tineoithing barlm bv which his firm, name, and hquors sbonU 
be known in the Australian market, with which oolony the 
pursuer was in oourte of re-opeuing a busineas connection, and 
he had at the very time a Urw export order for bottled whisky 
to fulfil: Finds, that eaid defenders derigned a label firom the 
combination so snggested by the puisuer, and with a few ad- 
ditions of their own, and its leading diaracteristics were an oval 
ehi^w, white ground, a gilt escutcheon, on the field wlursof 
wan a demi-lion (the pursuer's crest and trsde mark proper), 
the shield surmounted by thistles, iupporteis Highhuidei*, 
at whoee feet recline two stag hoimds, with a foe 9imiU U 
the signature of the pursuer's firm written across, the whole 
belnff iurrounded by an ornamental garter bearing the legsnd, 
"Finest Sootch Malt Whisky, prepared for Kxnort by Tower 
and Arrol, Gla^fow," of which deeign No. 6/1 is a printed 
copy: Finds, that of thU design the pursuer approved, sad 
directed tiie defenders to have it registered in Stationers Hah, 
which they undertook to get done, and the pursuer ordered, 
and the defenders agreed to print off and supply 10,000 cc^nas 
of the Ubel, printed in red and gold, for lOi per thousand, 
and it was the understanding that this wss but the beginning 
of many similar orders, although no specific arrsagement to 
that effect was entered into : Finds, that the defenders accord- 
ingly engraved the said design, and printed and delivered to 
the pursuer in May, IS-IT, 18,000 copies of said Ubel, and for 
which he paid at the above rate ; but the kbel although printed 
as entered in Stationers' Hall, was not so entered either by 
the defenders or by the pursuer: Finds, that in consequence 
of a misunderstanding with the defenders Seaton ft Co., the 
pursuer ordered and received no more copies of ssid label 
from them, and they retained the engraved plate of the de- 
sign ; but the pursuer employed other engravers to supply them 
with UbeUi of the same design: FUids, tlmt the pursuer was 
not charged by, and did not pay to the defenders any sum for 
designing and engraving the Hoid label, except so fiu- as the 
same was included in the rate per thousand exacted and paid 
by the pureuer : Finds, that in the month of September, said 
year, Mr Gavin Mason, a partner of the other defenders* firm 
(Mason & Bonn), had returned from Sydney, and was then 
in Glasgow, and being alno in want of a whisky label for 
lK>tUcd liquor, for use in the business of his firm in Australia, 
applied to the defenders Seaton & Co. to supply them with 
such a label; and on examining the pattern-book of Seaton & 
Co. selected the design which had been so engraved for the 
puisuer, but whidi Seaton & Co. stated they could not then 
supply, and asked Mr Mason to wait for two months: Finds, 
that m Uie interim Seaton & Co. having learned that the 
pui8u<ff was procuring labeb of the same design from other 
engxaverK, at lengili agreed to furnish the defenders. Mason ft 
Sons, with the labels, and in the month of November, Seaton 
ft Co. did supidy them accordingly; but to adant the Ubels to 
the busmoss of Mnson ft Sous, the fac iimile of the Bignators 
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ti tiia ponnMi^s fiim wm nmovvd, tlie demi-Uoii wm «Med 
firam ue field of the eioatdieoD, Mid instead a lion nmpa&t 
WM introduced, and the Imod on the garter became "Fmeit 
Scotch Halt Whisky, bottled for Export by John Mason ft 
SoDs^ GhiMgoY,'* but in evenr other respect the labels were 
the same as those designed for and supplied to the pursuer, 
and No. 5/4 is a copv as so altered: Finds, that Mason ft Sons 
bate used these labels on bottled whiskT wbidi they have sent 
to Australia^ but it is not pcoyed that in ordering and accept- 
ing sMd labda ther were in the luowleciffe of the circum- 
stances under which the ptursuer and the defenders Seaton ft 
Co, had contracted, and Mason ft Sons seem to have acted in 
good faith: Finds, that the kbel so fornldied to and used by 
Slason ft Sons, though not identical, is a colourable imitation 
of those dengned for and still in use by the pursuer, and the 
object of the present action is to restrain tiie dsfendera, Seaton 
ft Co., from making, sellings or exposing for sale, these labels, 
and to prevent the other defenders using them; and from 
these findings in fact^ Finds, in point of law, that the defenders, 
Seaton ft Co., by accepting the putsoer^s order to prepare the 
design from Uie patterns shown and combination suggested by 
him, and having thereafter accepted the order to print there- 
from the labeb when the design was approved, in the know- 
ledge and on the understanding that they were to be used by 
the pursuer in his business as a trade mark, and having 
undertaken, or at least having made inquiries in the view to 
have these labeb eventually entered in Stationers' Hall, 
4»ntraoted with the pursuer on the footing that as between 
them the desisn of these labels was to be, and to remain the 
property of the pursuer, to the exclusion of all others, and 
that under any ourcumstanoesi, except with the pursuer's con- 
sent, the sidd defenders were not at liberty to print and sell 
labeb of that same design, or so little altered as to leave them 
oolouraUe imitations^ to rivab in the pursuer^s trade, in the 
same market, or to any other parties to his prejudice; and 
having, in .violation of thb contract^ sold the labeb in question 
to Mason ft Sons, they acted wrongfully and to the injury 
ti the pursuer: Finds that it has not been proved that the 
defenders, Mason ft Sonsi, ordered or purchased said labeb 
fcr the purpose of imitatinff the pursuers trade mark, or that 
in clispomng of their bottled liquor they sought, by the use of 
■id labeb, to lead the public to beUeve that it was the pur- 
mier^s whisky which they offered for sab; but that Mason ft 
Sons order^ and received the labeb frmn Seaton ft Co. in 
ignorance of the droomstancea attending the transaction be- 
tween these defenders and the pursuer: Finds, however, that 
aa the hdieb so supplied were obtained by Mason ft Sons in 
violaition of the oontraot with the pursuer and of hb rights, 
ihej are not entitled to continue the use thereof: Therefore, 
and in the whole circumstances, grants interdict against both 
defenders as craved: finds the defenders, Seatun ft Co., 
Hahie to the pursuer in expenses, allows an account thereof 
to be lodged, and remits the same to the auditor to tax, and 
leport^ and decerns. 



Non.— Thb case was pled by both parties as if it involved 
the question — ^whether one trader was entitled to use a label 
prepared as a trade mark, and in use by another trader, but 
to the eopyiii^t of the design of which no right had been 
■eoned, by feilure to enter it at Statbners' Hall? On thb 
iatcrssting subjaot many cases were quoted, which, when con- 
traatcid^ exbibtted much oonfliot in principle; but the Sheriff- 
Sobstitiiteb of opinkm that the determination of that question 
fe not neocMaiy to the adntion of the present dispute. He 
tfafanks tfiat the substantial point between the.pursuer and the 
defenders, Seaton ft Co., is, whether, as they contracted, it was 
Ae agfeement that the derign prepared vras to belong exdu- 
rivisly to the pursuer f Hie poof makes it clear that the pur> 
vner intendeo, and these detenders perfectly understood that 



. to be the oasOb Thb b evinced by the pursuer at 

«M v«y firsts statmg eqdicitly to Beaton ft Co. tbat the in- 
tended label was to be hb trade mark for export bottled 
wUdLy. It bidbw shown by the solicitude he evinced to have 
tibs dsrign entered at Statumera' Hall, and abo by the pains 
lie took to aebct the oomUnations from which the design vras 
to be pvapared. Indeed, it was hb own design. Then, last 
efaOythehflsitatMn wUoh Beaton ft Co. tiiemselveB exhibited 
bsteeseOingtheUbebto Mason ft Sons, was a very rignifi- 
oanteoooimoeiaeQnfliinat&on. If these feots suffice toprove 
tek tbb wni the intentba of pactU^ and the iDMBlnc of their 

•oBtHM^ it mnm wanip«9tMitb<ii«f«MNJw irM MrimA 



Cb., whether the oireumstance of the design never having 
been entered at Stationers' Hall, would have secured the copy- 
right to the porsuer, so as to have hindered traders using it 
or not. Beaton ft Co. were bound to respect their own agree* 
ment, and the porsuer b entitled to compel them to do so. 
Interdict aoainst a recurrenoe of a sale of labeb identioal with 
the pursuers design, or of oolouraUe imitations^ was a uroper 
and appropriate remedy against them. The defenders, Maeon 
ft Sons, no doubt, stand diflfarantly— they were no parties to the 
porsoer's contract, and at first sight it seemed difiknilt to avoid, 
diapering of the question, whether, as the label was unentered, 
the pursuer had any title to hinder them adopting it as their 
own, if they choee? But, even with Mason ft Sons, it b not 
absolutely .neoessarv to raise thb question. They seleoted the 
pursuer^s design, which bore hb firm name^ and th^ ordered 
and received copies, cdourably altered, tnm Beaton ft Co.— 
parties who had no right or titb to dispose of them— and hav- 
mg acquired these copies, therefore, from parties so ciroom- 
stanoed, the pursuer's right to restrain Seaton ft Co. seems, on 
principle^ to extend to parties who have been found using 
oopies soppUed by tiliem. In the case of Mason ft Sons, how- 
ever, it b nowhere shown that they knew these labeb were 
used as a trade mark of the pursuer, and it b in evidence that 
bottb labels are frequently kept in stock b^ enpavers, and 
sold faidisoominately to the publio. It .pertauly is not shown 
that Mason ft Sens were aware that the labeb were meant for 
use in the Australian trade— the pursuer having onlv just 
started hb connection with that colony for the sab of whisky. 
The purpose of these ddendets does not appear, therefore^ to 
have been at all to interfere with, or prqudioe the pursuer ; 
and while, as the feots are established, Seaton ft Co. had no 
right to give, and Mason ft Sons had no right to use th e l abeb, 
yet the honafidtt of the latter entitle them to immuniW firom 
expenses. It vras contended by Seaton ft Co.^ that as the pur- 
suer had not paid for the drawing and engraving of the derign, 
that it bekoged in property to them, and that such was the 
custom and understanding of engravers and lithogn^ers. 
Thb argument, however, cannot avail ; it was in the contem- 
plation of Seaton ft Co. themselves that the extent of business 
which they expected to fiow out of the order which the pur- 
suer's first gave would in the end compensate them for drawing 
and engravmg the design, and hence they never charged the. 
pursuer, nor expected payment separately from the order 
which th^ fulfilled. Tnen, as to the custom and understand- 
ing of engravers, there does seem contrariety of opinion as t6 
the right of property in suoh derigns; but whatever opinion 
prevaib, it b dear Ihat the intereets of members of the trading 
community, ritoated like the pursuer, oannot be allowed to 
Hufler by a pernicious praotioe, although it had general ezis^ 
tenoe, which it b proved b not the case. But non-payment 
for the design — even if the pursuer had been asked to pay- 
would not nave been a sufficient reason for the defenders, 
Seaton ft Co., infringing the arrangement, their duty was to 
keep the design invioUto, and to recover its value if thev were 
entitled; but it b in evidence that designs— where aoonsiderable 
order for labeb b given— are never separately charged, and are 
included in the aooount for the labeb themselves. 

Sberi£f Alison, on appeal, altered the foregoiiig jodg* 
ment. The following b hb Interlocutor:— 

Adheres to the Interlocutor, in so fStr as the findings in 
point of fiict are conoemed, but on the findings in point of 
law, Finds, that, as it b admitted on both rides that the 
design or trade mark in question, even if an orisdnal one, 
was never registered in Stationers' Hall, in terms of the Act 
of Parliament, nrither party can maintain an ezdurive right 
of property in it under the statute so as to warrant an inter- 
dict being granted against any third party using the same 
on that ground : Finds that the case of the pursuers, in 
craving the interdict against the defenden, therefore rests on 
thrir alleged right of property in the design in question as a 
trade marl^ and, ear eonUraetu, with the defenders, Seaton ft 
Co., who were employed by the pursuers to design it on the 
understanding as alleged, that the design was to remain with 
them for. the exdorive benefit of the pursuers: finds, on the 
first ground of the pursuers' exdorive use of their own trade 
mark, that the rub of law is, on the one hand, that a trade 
mark b the property of the party who has purdiased it or got 
it designed, aaa tliat he would he entltbd to an intenUet in 
8oottMi4|Or an lajuMtioii in Bagtod, te iwMaanj otlier 
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part/ who hM pinted it, induding tha luune, or has adopted 
aooli a coloorea imitation of it as may mislead the puUic» 
without a caieful examinatioii of it, mto a belief that the 
epuriooB or imitative mark waa the real one intended to be 
protected; and, on the other hand, that if the imitation 
challenged contains a di£hrent name in a conspioaoaB part of 
the labd, or aome other diflerence ao conaderable as to attract 
the attention of an ordinary obaenrer, and distingoiah the 
original from the varied imitation, that the varied imitation 
cannot be challenged or interdicted as an infringement of the 
original owners' right: Finds, in the present case, that as the 
defenders proposed to sell, and were selling to third parties, 
copies of tile design originally intended and executed for the 
pursuers, somewhat altered, but without tiie pursuer's name 
thereon, and having the name of another party inaerted in ita 
stead, there is no ground fbr holding, in point of law, tiiat any 
piracy of the punuers* design was committed, seeing the name 
IS the material thing in every trade mark, juat as the name is 
the material thing in a person's address in a town, and not 
the street or number by which the residence can be distin- 
guished: Finds, on the question of contract^ on which the 
feOieriffSubstitute has decided the case, that it waa held out 
by the pursuers to the defenders that they wished them to 
keep the design exclusively for them, and expressed a wish 
that it should be registered in their names, ana on the other 
that the remuneration held out to the defenders was that 
the pursuers were to get 12,000 cofnes of the lithograph of 
the design thrown off at first at 10s for each thousand, and 
that^ in all probability, there would be as many every subse- 
quent month: Finds, that in breach of this agreement, the 
pursuers proceeded, after the first 12,000 or 13,000 copies of the 
design had been thrown off, to get labels of the same design 
executed by other engravers, and copies thereof to a great 
extent afterwards thrown off by sooh other engravers without 
ordering more copies from the defenders Seaton k Co.: Finds 
that tlw pursuers, having thus been the first to break their 
own contract, and deprive the defenders of by far the greater 
part of the remuneration held out to them when they fur- 
nished the design, they, the pursuers, cannot be permitted to 
enforce the conditions of the contract against the defenders, 
seeing a party cannot be allowed to approbate and reprobate 
the same contract: Finds, therefore, that the defenders, seeing 
their contract with the pursuers was rescinded by them, and 
had thus the design thrown back on their hands, were entitled 
to make use of it as thmr own property, and dispose of it for 
their own advantage to third pMrties, provided they made 
auoh a change upon it aa would prevent such third parties 
from making a colourable and illegal use of it, so as traudti- 
lently to pass their whisky off to the public aa that of the 
pursuers': Finds that the vital alteration of the name of the 
pursuers, which was on a conspicuous part of the design, to 
that of Mason & Co., which was equally conspicuous, made 
sudi a change upon it as shut out the right of tha pursuers 
to interdict the defenders, Seaton & Co., from seuing tiie 
design so altered to third partiea, or such third parties from 
usmg the same: Therefore alters the Interiocutor complained 
of, sustains the defences, recalls the interdict granted ta tUOy 
and decerns: Finds the defenders entitled to expenses, of 
which appoints an account to be given in and taxed by the 
auditor. 



Aci, J. Naumitb. 



AU. R. SwoBD. 



IBth Maboh, 1860. 

SHERIFF COURT, GLASGOW. 

(Mb Sebbift Stbathebn.) 



Jaiieb Logan v. Alexandbb Millsr. 

t.0.tJ. — Acknowledgment — CompeDBation. — Circum- 
tianees in which it was held that an LOM. blank ad' 
drested was the voucher of a company^ and not of a 
partner to whom (he same had been delivered — and in 
Hin action fur jpaymeiU of the wm in (h^ LQ* U» ^t 1M 



instance of one of the partners^ ^ defender held 

to plead compensation to the extent of a sum due to him 

hy the company. 

In this caae the ponuer oondadeB in his somnuHiB for 
the earn of £56 sterling, being money lent or adTBOoed 
by the pursuer to the defender on 20th September, 185&, 
for which the defender granted his I.O.U. or acknow- 
ledgment, under deduction of the sum of £19, or rach 
other sum as the defender could instruct to bo the amount 
of a contra account. 

To the summons the defender by a minute stated his 
defence to bo — 

"That the debt sued for was not due to the defender 
as an individual, but to the Cranstonhill Bakinff Com- 
pany; and the pursuer as the sole or at least the only 
known partner thereof, under the following ciicum- 
stances: — The sum contained in the LO.U. was reoeiyed 
by the defender to retire his acceptance for a larger 
amount to the said company, and the pursuer as the sole 
partner thereof. Shortly after that date the defender 
suspended payments, and settled with his creditora for a 
composition' of 5e 4d per pound. The pursuer accepted 
the offer on behalf of his firm, but about the time the 
composition became payable the pursuer and hia firm 
also suspended payments, and their affiurs were pat into 
the hands of third parties, and, since that time, the de- 
fender has not been applied to for payment. At the 
time the I.O.U. was granted, the CranstonhUl Baking 
Company, and the pursuer as a partner thereof, were 
owing the defender a contra account for goods, amounting 
to £22 28 8d conform to account to be produced, and he 
is entitled to set off that sum against tne sum sued fbr. 
The composition on the balance amounts to £9 Os 7d, and 
the defender is willing to pay that sum foraf nil diachaige.'* 

Proof haying been allowed and eyidence adduced, Mr 
Sheriff Strathem pronounced the following Interlocutor, 
which was adhered to by the Sheriff Principal on appeal:— 

Having heard parties* procurators on the cooduded ptoof 
and whde cause: Finds, in point of fsct, that the pursnsr 
daims payment of a sum of £66, which he sUageu he, as aa 
individual, lent or advanced to the defender on 20th Sept., 
1855, and fbr which the defender granted the imaddrassed 
I.O.U. or acknowledgment, whidi tibe pursuer founds en, 
produces as his ground of debt^ and it forms No. 6 of proosH: 
Finds it alleged in defence, and proved| that at and aftar the 
date of said I.O.U. the pursuer was a partner of the Granstan- 
lull Baking Company, with whom the defender had tnnsae- 
ttons: Finds it proved that» on 16th May, 1855, the ponuer, 
per procuration of his said firm, the Cranstonhill Baking Com- 
pany drew a bill for £97 10s on, and wludi was accepted by 
the defender, and was made payable four months after dnto 
being a bill for the defender's apcommodatioa, and it ML due 
on 18th September following, but the defender was not #Kfn 
able to retire it^ and it was noted for non-payment: Fuid% 
that on 20th September, two days after the bill fell due, the 
defender waited on the pursuer and explained his inability to 
pay more of the bill tium about £40, and he asked, and ob> 
tained in loan, a sum of £56, to enable him to retixv tha bill; 
and he granted and delivered to the pursuer the LO.U. or 
acknowledgment libelled; after which the defender retired the 
Ull, which is now produced, and forms No. 5/4: Finds, ^^^^ 
at this time the Cranstonhill Baking Company were owing the 
defender £22 2s 8d, being the amopnt ot the aocoont, dated 
in June, 1854, No. 5/1 of process: FSnds, that in the month 
of October, 1855, the defender, who had become insolvent; 
caUad a meeting of his creditors, which was held, and at whioh 
a statement of his affidxs was submitted for their oon^eraliaa, 
and hi the list of liabilities. No. 5/2, the Craastonhm Bskkiw 
Company is entered as creditors for £5% beiag tha balimoeS 
bill due on 18tii September; but dednoting the said eontm 
ftooount of JCaa as 6d, ^«« WM M » mm of ^ 17« id to be 
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nuked for: Findiy th*t tKe defender offered a oomporiiion of 
5i 4d in the poond Bterling on the amount of hia debts, payable 
at three and riz montba, which ofier the oreditore present at 
the m eeting accepted, and others, who were not then present, 
thereafter accepted — among whom were the CranstonhiU Ba^- 
hw Company — and it wis the pnzsner who adhibited the 
rahecription, per ptocnration of the company : Finds it proved, 
that before the pursaer subscribed said acceptance, Mr Fergu- 
son, the derk of Mr Miller, accountant in Glasgow, who ne- 
gotiated the arrangement between the de^nder and his 
orediton, exhibited to the pursuer the list of liabilities. No. 5/2, 
in which the CranstonhiU Baking Company were entered as 
the creditors for said sum of £56 : Finds, that the pursuer, on 
bdialf of said company, afterwards lodged, as the ch^ to be 
ranked against the defender's estate^, the account No. 5/6, 
accompanied by the letter No. 5/5, which account purports to 
be aa advance of cash to the defender on 20th September, 
1855, of £66, being the very date of the I.O.U. founded on: 
Finds, that the pursuer became insolvent in the month of 
September, 1855, but he gave up no debts as due to himself 
inoividnaliy, and, in particular, he did not give up the debt 
now aned for as due to him, although the LO.U. in question 
had been granted by the defender previously: Finds it denied 
by the d^ender that ho was, at the date of his insolvency, 
owing to the pursuer, as well as the CranstonhiU Baking 
Company, a sum of cash advanced to him on 20th September, 
1855: Finds, on the contrary, that the pursuer, aldiough 
allowed the opportunity by Interlocutor of 26th October last, 
has fiuled to prove that the daims lodged agunst the defender's 
estate by the pursuer, as on behalf of the CranstonhiU Baking 
Company, is diffiBrent from that now in dispute, both being for 
cash lent by the defender on the same day: Finds that when 
the pursuer instituted the jiresent actbn, he gave the defender 
credit for a sum of £19, the estimated amount of a contra 
account siud to be due by the pursuer to the defender: But 
finds that the pursuer has judidaUy admitted at Uie opening 
of the proof that the defender's con^a account was due by the 
CiaDBtonhiU Baking Company, and that it amounted to £22 
Ss 8d, the sum for which the defender claims deduction in his 
defenoes: Finds that when the defender received the said sum 
of £56 on 20th September, 1856, he so received it to assist on 
retiring the biU for £97 10s, in which the CranstonhiU Baking 
Company were obligants, and the pursuer did not then state 
that the sum was advanced out of his own funds: Finds that 
the defender received the said sum in the beUef that it was 
contributed by the said company, and the I.O.U. in acknow- 
ledement, granted for the amount by the defender, was not 
ad«&essed to the pursuer, but was blank addnnsed: Finds 
that the pursuer has fidled, otherwise than by his own oath, 
to prove that the said sum of £56 was advanced by himself as 
an individual : Finds, in point of law, that where an advance 
is made to extinguish wholly or in part the contents of a biU 
or other obUgation by a party representing one of the obU- 
gants, in dubio, the presumption is, that such advance has been 
made with the proper funds of such obUgant: And, in the 
whole circumstances, finds that the pursuer made said advance 
for and on behalf of the CranstonhiU Baking Company, of 
which he vras a partner, and that he received the said 1.0. U. 
as their voucher, and not as in his own behalf : Finds that in 
accepting the defender's offer of composition, the pursuer, on 
the part of the said company, who were the proper creditors 
for the amount now in question, agreed to deduct the de- 
fender's contra account now admitted, and to take the sum of 
5s 4d in the £ on ^ZZ 17s 4d, being the balance: Finds that 
the defender, in his defences, has professed his readiness to 
pay the amount of said composition, being £9 Os 7d, and de- 
cree for said sum was pronounced in this action on 17Ui 
March, 1857, and the amount decerned for was confdffued in 
the hands of the Clerk of Court on 24th October following: 
Therefore sustains the defences, assoilzies the defender from 
the oondosions of the action for any furthei^sum: Finds the 
pursuer liable to the defender in expenses, allows an account 
thereof to be lodged, and remits the same to the auditor to 
tax, and report, and decerns. 

NoTB. — ^The pursuer's possession of the I.O.U. is mainly 
relied on as qualifying his titie to exact payment of the con- 
tents, and undoubtedly, in the general case, possession of an 
miaddreesed bUl or document Uke that fomided on is imma 
faeic evidence that the holder is the creditor. But, in addi- 



tion, it 18 contended that, as the advance of £56 for which 
the I.O.U. was granted was made by the pursuer, and as ha 
swears that the funds advanced were his own, he has esta- 
blished his case. Strong, however, as this podtion seems, 
there are stronger ciicumstanoes which overcome it. The 
pursuer is a partner of the CranstonhiU Baking Company, 
with whom, confessedly, the defender had had buriness trans- 
actions ; and aa an individual it is not proved that the de- 
fender ever had any separate transaction with the pursuer. 
The company were obligants on a bUl along with the de- 
fender, which feU due on the 18th September, 1855. The 
defender, for whose accommodation it was granted, was bound 
to retire it, but found himself unable, and the other obUganti 
(the company) were therefore under obUgation to retire the 
InU, and the pursuer, as an individual, was not. The defender 
says that on the 20th September he made his position known 
to the pursuer, as one of the partners of the company, and the 
pursuer gave him the sum needed to retire the bill, taking 
from him the LO.U. founded on in this action. The pursuer 
did not say he was making this advance from lus own private 
funds. The defender did not ask him to do so, and under- 
stood that he was receiving the assistance he wished from his 
co-obUgants. The LO.U. was not addressed to the pursuer— 
indeed, it bore no address at aU, but was handed to the pursuer 
in exchange for the cash. At this time the Baking Company 
were owing the defender an account of £22 2s Sd, and there 
is no evidence in process that, except with reference to the 
advance, the defender stood indebted to the company in any 
sum whatever. In October foUowing the advance the de- 
fender became intolvent, and a state of his affairs was pre- 
pared and submitted to his creditors, in which state the 
defender gave up the Baking Company as his creditors for 
the advance of £56, and deducted the amount of his account, 
striking the balance, being £33 7s 4d. The defender's cre- 
ditors accepted the offer of composition which his state of 
affairs showed; and among the others tiie pursuer signed, per 
procuration of the Baking Company, accepting the offer. He 
swears that he never saw the defender's state of affairs before 
he signed the aooeptimce of the offer of composition, and was 
therefore ignonmt tiiat the advance which he made was 
entered as doe the Baking Company; but the accountant's 
derk, who negotiated the settlement for the defender, swears, 
on the other hand, that not only was the state of affiurs shown 
the pursuer before accepting the offer, but at more than one 
meeting with him the witness explained the documents fuUy. 
The Sheriff-Substitute has observed that the pursuer appears 
to be an educated business man, and it cannot be taken off his 
hands that he accepted an offer of composition in ignorance of 
the nature of the debt for which he was to receive it, or that 
he took the defender's offer without satisfying himself that the 
estate showed no more. The pursuer, in a few days after- 
wards, lodged the account whicn he says the defender was 
owing the Baking Company, and for which he accepted the 
composition; that account is holograph of the pursuer, and 
the only item in it is one for £60 of cash advanced to the 
defender on 20th September, 1855. Now, this is the very 
date of the advance of £56 in dispute, and from beginning to 
end of the proof there is no evidence that two such sums were 
advanced to the defender on the same day. The pursuer was 
asked to lead proof in explanation of this circumstance; but 
although a diet was fixed to enable him to do so, he faUed. 
Then, in the very month when the £56 in dispute was ad- 
vanced, and immediately after its date, the pursuer himself 
beosme insolvent as an individual; and although he then 
held tiie defender's LO.U. he did not give the contents of 
it up as an asset due to himself. Besides, it is to be remarked 
that in the summons, where he demands firom the defender 
the advance, as due to him individuaUy, he gives credit for 
the defender's account, which was not due by him, but by the 
Baking Company. These combined circumstances, in tho 
Sheriff-Substitute's apprehension, altogether overcome the 
presumption arising in the pursuer's favour from his posses- 
sion of the document of debt; such possesion, where the 
bolder is the partner of a firm, cannot create any strong pre- 
sumption; because, if the writing was meant for the company, 
deUvery io a partoer was perfectly good deUvery to the com- 
pany, llien, another presumption, which operates adversely 
to the pursuer, is this — ^That as the advance was made by a 
partner of the Baking Company, to help to retire a biU on 
winch tho company were obligants m law, and in the absence 
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of poiitlye evidaoM to the oontniy, U mofl te lield tbftt the 
money §dvKOoed bdonaed to the oompeny. It la under theee 
circnmitaDoet, and ameted by tbie legnl pceeamptlQn, that 
the Sheriff-Subetitate thinka the defence eoooeHftil. Bxpeniv 
have been awaided beoauie the proof eetabUahes the defenoe. 
It ia proper to add that the ponuer complained that he wm 
disadvantaged hj the want of the bnrinnw hooka of the Bak- 
ing Company, which would have shown no entnr of the ad- 
yanoe in qoestaon to the defender, theae hooka having been 
homed on the oocaaion of an accidental fire which oonanmed 
their premiaea; bat, on the other hand, it waa contended that 
it waa joat as likely the hooka wonld have ahown the advance, 
and, in all probability, clearly eatabliahed that no aom of £66 
waa advanced by the company on the aame date aa that in 
qneation. 



Act, J. M. Tatlob. 



Alt P. Macuod. 



24tb Mabcb, 1860. 
SHEBIFF C0T7BT, DUMFRIES. 

(Mb Sbbbitp Trottib.) 

ItfBPiOTOR or Poor of tub Pabeah of Moffat v. 
Mbs Jahxt Grieyic or Frouofoot, AMD Margarxt 
Grucvb. 

Poor--Alim6n1r--IJAbility--GnukdchildTen.--2re2J, that 
gratkdehUdren have no claim for alimetU ou their deceased 
paternal grandfather^e estate, that estate being insufficient 
for the support of the grandfather's own children. 

This was an action at the instance of the Inspector of 
Poor of the Parish of Mofiat against the defenders, as 
general disponees and ezecntors nominate of the deceased 
Thomas Grieve, their father, for adranoes made by the 
parsaer, as Inspector foresaid, to the four children of the 
late Walter Grieve, 9on of the said Thomas Grieve. It 
was averred, and not denied, that Walter Grieve died in 
Angost, 1855, leaving no property, and the pnrsner now 
claimed from the defenders (1) 4s weekly, as relief afforded 
to said children from 3d August, 1856, and so on, until 
said children cease to receive parochial relief; (2), £2 10s 
per annum of house rent; (8), 5s per quarter for school 
fees and books. 

In defenoe, the defenders pled (1), that being wholly 
unable to support themselves, and not being lucraH 
by their late father's deed of settlement in more than 
was sufficient for their own ne cessa ry subsistence, they 
could not be called on to give up any portion thereof for 
the benefit or support of his grandchildren; (2), the de- 
fenders being unable to support themselves, had a pre- 
ferable and prior daim for support on their deceased 
father's estate to his grandchildren. 

Proofii having been led, and parties* procurators heard, 
the Sheriff-Substitute pronounced the following judg- 
ment: — 

Having reaumed conaideration of the proceaa, with proofa 
for both partieay Finds, that beaidee the very acanty and un- 
oertahi eandng which they derive from occasional aerving, and 



the aoa of about £2 a yaar aoenring to the defandar, Janel 
Ptondlbot,fromthe0BtateofherhiAehiMbaiid,the deieoden 
have BO meaoa of aopport whatew, ezeeptiBg the rani ot tiw 
heritable aubjeolB in qnaation, diapcned to them bytiisir la*e 
fiitber, Ihomafl Grieve: Finda tliat a pcrtioa of aaid sabjeolB 
ia occQpied by defmdera aa a dwelling-boose, and that the ■•> 
mahiing portioB ia let at a rant of £12 a year Finda thai tiw 
public Dordena on aaid sobjeoti aaMnmt to ISa 2^, leavinsr a 
oalance of £11 la Md a vear aa the whole certain available 
meaaa on whigh the def enden are dependent lor their sopport: 
Finda that aaid aom ia not more than snfliflieat lor the main- 
tenance of aaid defeaden, and that they oamiot be eaOad on to 
oontribnte out of the aame to the maintenance of the panper 
children in qoeation: Finds that the daim of the parodial 
board aoainat the late Thomas Grieve, if any aooh eziatod, for 
the maintenance of aaid pauper children, waa never legally 
oonatitiited, and does not rami snoh a debt upon his soooeaaion 
aa hia r epiea entati vea, the deftnden^ are bouid to HqoidaK 
in eape o tive of their penwnal ability ao to do; anataina the de* 
fnnooa, aeaoilrina the delmden from the conolnnonB of IIm 
action: Finda the pnraner liable in expenaea, appoints an 
aoooont thereof to be ^ven in, remits to the ao^tor to tax tibs 
aame and raporl^ and deoens. 

Nora.— The punoer oonolndea against the detadets as 
repreaenting the late Thomas Grieve^ paternal grandftither of 
the panper children in qoeation, for the principal aom of £S8 
7a aa bygone aliment^ and the farther annual aom of £14 0s 
aa the fatora aUment of theae children. Admittedlgr the 
defonden ancceeded to the heritable and moveable pwip e ity of 
the late Thomaa Grieve, and they are accordingly responaible 
Ibr all hia lawfol debts. The preaent daim of the ponoer 
againat the defondera, however, waa never constituted 



the late lliomaa Grieve; and it is therefore open for them to 
uige, aa it would have been competent for Thomas Grieve 
himarif to nige the plea of inahihihr. The defmden aooor- 
dingly pled, mat the proceeda of Thomaa Grieve'a ancceaainn 
were not more than aniBcient for their own anpport^ aad that 
thev were unable to contribute from aaid aoooaaaion to the 
maintenance of Thomaa Grieve*a graaddiildren. From tiw 
proof lad it appeera that, excepting* the beritaUe anlweots in 
Mofiht, the late Thomaa Grieve left no property. Bui of 
theae auUecta the defendera ocoupy aa a dwauin^hoase^ and 
the remaming part, which ia let for a aom of £12 a jear, la 
the only part that yields any money inoome to the denndem. 
From thia aum 18a 2^ foils to m deducted on aooouat of 
pttUic burdens, making the whole available income derived by 
defendera from their foiher a snocearion odtjr £1 1 la 9|d. Now 
in theae drcumatanoea it i^»pean to the Sberiff-Sobstttnte that 
the defendera have ancceeded in maldag good their plea of 
inability, aa it cannot be aaid that two lone women, whoso 
united inoome amoonta to little more than £11, are ia a 
poaition out of that inoome to oontribnte to the mainteaanDe 
of their fother'a grandchildren, or to relieve the parodiial 
Board firom the burden of their aupport. On theae groimda 
abeolvitor with costa haa been ianed. 

On appeal, and after considering a reclaiming petition 
for pursuer and answers f6r defenders, the Sheriff Qit 
Napier) adhered^ with additional expenses. 



Act, T. Tait. 



AU. JOEV A. SVTTB. 



We have been ohUged to postpone^ tiU next wnmA. 
publication of our usual ^^ Digest ofEngUtH Cues.** 
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2Ttb Habch, 1880, 

BHEBIFF OOUBT, GLASGOW. 

(Mb Sroufv Strathkbv.) 



Hkmrt Rakcb V, RoBBBT H. Roe. 

Btfttateof limitatiom (21 Jac. I., o. 16)~Pre8oripUon. — 
Terms qfletters/rom a debtor to hit creditor whic\ though 
iuffldent to exclude effect of the Statute of Limitations in 
England^ held not sufficient, per ae, to create^ de novo, 
m effectual ground of action^ or to bar the application 
of the Lav? of Prescription in Scotland^ the letters Aao- 
ing been written inter annos proBcriptionis. 

Wb reported tbe preoeding part of this case in January 
last, (see page 83, supra.) The Sheriff allowed the re- 
cord to be opened up, to the effect of allowing the de- 
fender to amend his record hy the additional averment 
that he had resided in England for more than six years 
after the notes fell dne, and that they thereby fell \mder 
theStatate of Limitations; and this haying been done, 
and the pursuer not having denied the statement, the 
record was of new dosed. Thereafter the following In- 
terlocutor was pronounced, in which both parties have 
acquiesced, and allowed to become final:— 

Having heard parties* proeuraton on the reoord ae amended, 
aad dosed d$ novo under the remit to the Sheriff-Sahetitute: 
FSnde it averred by the defender, and not denied by the 
parBttsr, that the last reridenoe of Ae former in England was 
at No. 6 Murray Plaoe, Cambden Town, London, which he 
floaUy left on 24th Jone^ 1854^ and came then to redde in 
Scotland: Finds that a period of six yean had elapsed from 
the dates when both promissory notes libelled fell due, and 
from the date of the last item, so fkr as oontinuous, of the 
aecoont soed fbr before the defender left England, and that^ 
therefore, the Endish Statute of LimitationB (21 Jac. I., o. 1 6) 
had operated to uie exdnsion of all action in respect of said 
pomissory notes and account, unless the amounts thereof had 
been admowledged by the defender in manner sufficient to 
prevent the said statute attaching: finds it pled by the 

J>arBuer, that such an acknowledgmmt existed, and was to be 
band in process: Finds it averred by the pursuer, that on 4th 
August, 1849, he forwarded to the defender, then residing in 
Btimingham, a statement of the chum he had against the 
latter, in terms of the defender's request oontamed in his letter 
of date the previous day (No. 8/4 of process) and after inter- 
mediate oonununication on 20th December, 1849, the pursuer 
tagtAn wrote the defender, while still resident in Birmingham, 
demanding payment of £45 18s 4d, the amount then due, or 
to send a fresh acceptance, including interest, at a short date, 
and of which letters from the pursuer copies are included in 
Ko. 8/1 of process: Finds, that in the defender's letter of 10th 
Janoaiy, 1850 (No. 8/7) written in answer to the pursuer's 
demand^ he states that "no application which you (pursuer) 
can make, wOl give me (defender) more motive Uian I possess 
to liquidate the claim, nor can any fresh agreement press upon 
me more than my present liability with you ; had I not heea 
so ill it would have been finished and forgotten ;" and at a 
latter portion of tbe same letter the defender adds, "at the 
present moment I cannot send what you require, but I wish 
you to understand it would be otherwise than my wish that 
you should lose the interest you mention : ** Finds that the 
other later letters ^ No. 8) were sent by the defender to the 
pursuer, in which reference is generally made to the debt 
didmed: Finds that at the debate the defender admitted the 
genuineness of the letters so sent by him, and it was not averred 
that they had reference to any other than the sums oontMned 
in said promissory notes and account: Finds that said letters 
were written and sent within six years of the period when the 
defender finally left England, and they amount to such ac- 
knowledgment of the pursuer's daim, as did according to the 
law of England, bar the effect of the Statute of Limitations, 
and therefore that statute had .not taken effect as against the 
pnrsuei^s debt at the date when the defender came to 8ootland: 



Finds that although said letters, thus exduded the EngUsh 
limitation, their terms are not suffident to create de novo an 
effectual ground of action in Scotland, separate from the pro* 
missory notes and account, whidi now fall under the Scotch 
rules of prescription: Finds that a farther course of six years 
has run since the date of said letters, and under these drcum- 
stances reverts to the Interlocutor of 2d Novembo* last, and 
finds that the constitution and resting owing of the sums con* 
tained in said promissory notes, and of the account so far as 
consisting of professional charges, can only be proved by the 
defender's oath, or by his writ acknowledging tne debt extra 
annos preseriptionis: Allows the pursuer a proof, therefore, as 
so limited accordingly: Qrants diligence and conmiission, and 
appoints enrolment of the cause in terms and as contained in 
the said Interlocutor. 

NoTl. — ^There seems to be no doubt that the defender did not 
leave England until six years had elapsed after the promissory 
notes libelled had fallen dne, and when, for the contents as 
well as for his accounts, the pursuer was entitled to have in- 
stituted action. The usual effect then, must have been to ex- 
dude the pursuer's claim under the Statute of Limitations, 
but the defender's letters, according to the Sheriff-Substitute's 
apprehension, seem to have barred the operation of that 
Statute while he remained in England; and on taking up his 
abode in Scotland, the Scotch rule of prescription came to be 
the appropriate prindple applicable to the case, as was ex- 
plained in an earlier stage of the process. It is proper, how- 
ever, shorUy to recur to the reasons which have led to the re- 
sult in the present Interlocutor. It appears to be settied in 
England, that after a debt has become prestable, or as it is 
ustully expressed, after a cause of "action has accrued, to avoid 
the operation of tbe Statute of Limitations, when once it has 
begun to run, one of two things must be done. The creditor 
must dther commence legal proceedings against the party be- 
fore the bar by the Statute attaches, or he must obtain afresh 
acknowledgment from him of the debts, whidi it is said 
operates as a new promise to pay the debt, and raising, oon- 
sequently, a new cause of action, and not merely having the 
effect of reviving or drawing down the original pronuse to the 
time when this last acknowledgment is made." {Harrison and 
JEdward*t Law of Nisi Priut, ed. 1838, p. 868.) From the date 
of such promise, which formed a new cause of action for the 
same debt, a fresh period of six years fell to run ; the de- 
fender's letters referred to in the interlocutor bear date re- 
spectively, 8d August, 1849, and 10th January, 1850, and 
these have been hdd to contun a suffident acknowledgment 
of debt, according to the English doctrine. Tbe defender 
came to S<x>tiacd in June, 1854, so that six years from the 
dato of these letters had not run, and the Statute of limita- 
tions had not tiien taken effect ; but it was subject of conten- 
tion that the letters referred to did not admowledge nor 
promise payment of the debt. The Sheriff-Substitute has 
quoted the words of the latest of the letters, so that they 
might be fairly under consideration, and he thinks, that 
agreeably to recent decisions of the Supreme Court in Soot- 
land, the letters could not be hdd sufficient to constitute the 
debt, even if a promise inter annos would have been compe- 
tent to found on. But as is noticed by Professor Bell, ''There 
is a diffiirence between the Scottish prescription of bills and 
the limitation of the English Law. By the words of the 
Scottish Act, the bill is annihilated as a ground of diligence 
or action, and the proof of the debt confined to writ or oath 
m England, the limitation may be discharged by any acknow- 
ledgment of the debt, even the tlightest, and by parole." (I 
Oom,, p. 894, 5 ed.) Acknowledgment parole does not now 
bear the statute of limitations, it must be an acknowledgment 
and pronuse to pay made in writing, 9.Geo. lY., o. 14, s. 1. 
But then, as Professor Bdl states, the very slightest written 
recognition of the debt will be enough, "thus, if a defendant, 
by letter, admit a balance to be due, without stating the 
amount, this will take the case out of the statute." (vtekin- 
son V. Hatfield, 5 Car and Payne 46, Bar and Bd,, Nisi 
Prius, p. 873«) So statemento like the following were hdd 
suffident to bar the operation of the Statute. "I intend to 
pay A's claim if allowed time ; if I am proceeded against any 
exertion of mine will be rendered abortive." (Feam v. Lewis, 
6 Bivg.f 349.) "I have been expecting to be able to give a 
satisfactory reply to your application respecting B's demands 
agdnst me. f will caU upon you to-morrow on the matter." 
{korreU v. Frith, 3 hf, and W., 402.) "Arrangements have 
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been made to enable me to diecbatife yonr debt; funds baye 
been appointed for that pnrpoie, of which A i< trustee, and to 
him I refer you for further information." [RovtUdge t. 
Sanutty, 8 Add.; and Rlii, 221.) But, singular enough, the 
following have been held acknowledgments to bar the Statute: 
— "I wUl have nothing to do with your claim: you can make 
me bsnkrupt, but I had rather go to jail than pay you.** 
{Linadl v. B<m9or, 2 Bing., N. C, 241.) "I will not pay your 
demand, for it is of more than six years' standing." {Brig- 
Hoek V. Smiih, 1 Or. emd mee, 483; see also, Taylor on Evi- 
denee, Vol. ii., p. 881,882, 8 Ed.) It is unnecessary to say 
that» in the present case, the defender's letters are greatly 
more ezpHcit than in any of the preceding iDustratioiis. 

The pursuer, at the debate, contended that as his debt fell 
therefore under the Scotch prescription, the defender's letters 
proved the debt teripto. But the answer to this is conclusive, 
that these letters were written within six years from the cause 
of action accruing, and, aooordmg to the Scotch rule, the ad- 
mission of prescribed debt must be beyond the years of pre* 
soription, so as to elide the effect thereof. Again, the lan- 
guage of the letters does not spedfy the amount admitted, 
and from them the extent of the claim can in no way 
be ascertained. In England, a defect of this nature 
would be overcome by the admission of extrinsic evidence, 
but in Scotland letten of correspondence, extra annot, must 
be dear by expression or necessary explanation. It will 
not avul tiiat there was a correspondence if it contain no 
explicit admission of the debt. {Eteing v. Cumine, 12th Nov., 
1885, 14 Shavf, p. 1.) The pursuer is consequently left to 
resort to such otJier adequate writ as he may be able to re- 
cover, failing which the defender's oath is his only other 
competent means of ^nroof. 

Aa, Robert Cabswill. Alt, H. D. Haxx. 



80th Maboh, 1860. 
SHERIFF COURT, GLASGOW. 

(Mb Shkbiff Bbtj..) 

JoHH Ferguson, W.S., Edinburgh, Ezecutor-datiye of 
Mm C. Ferguson, v, William Ralston, House 
Factor, Glasgow. 

ProTing the Tenor Incidenter. — The tenor of a lost writ, 
which imports the extinction or restriction of a debt, 
may he proved incidentally in the course of a pending 
process. 

This was an action of count and reckoning for the rents 
and management of certain house-property in Glasgow, 
whicb the defender had managed for the pursuer. The 
record was made up by revised condescendence and 
defences, whicb went minutely into details, and as to the 
accuracy of which parties differed materially. Inter 
aUa, the pursuer objected to a sum of £40, alleged to 
have been paid to the pursuer, for which the defender 
took credit in his account, but for which no voucher was 
produced — the defender alleging that the receipt, which 
was bolograpb of the pursuer, had gone amisBing, and 
could not be found. A proof, pro nt de jure, was there- 
fore allowed to both parties before answer. In the course 
of the defender's examination as a witness in the case, 
he was interrogated as to certain jottings which he alleged 
had been made up by him and another party, "Whether 
they were made up from receipts then before them, and, 
in particular, whether they had a receipt there before 
them, of date February 18th, 1857, for £40." 

This was objected to, because *4t is incompetent to 
instruct a payment of £40 in any w«iy except by party's 
writ or oath, and that it was incompetent in this action 



to prove the tenor of an alleged lost reoeipfe, which, ao« 
cording to the defender*S own showing in the dosed 
record, had gone amiasing in his own possession.** 

The answer was, that it was competent, ope exeeptunus^ 
to prove that the receipt had existed, that it was lost, 
and then to prove its contents. 

The objection and answer were taken to aTizandom, 
and the case ordered to the debate roll, that pattieB 
might be heard. 

Parties* procurators having been heard, the following 
Interlocutor was pronounced, and acquiesced in by both 
parties: — 

Havine heard parties* procurators, and resumed oonsidera- 
tion of the intenogatory put to the witneis William Rabtan, 
on page 5 of the defender's proof, with the objections and 
ansxrers thereto, Finds, that where a lost writ is one opon 
which a permanent right ii to be set up^ or on which exeontion 
is to follow, such writ cannot be supplied without a proving of 
the tenor ; but if the writ bo only such as imports we extinc- 
tion or restriction of a debt, it may be supplied incidentally 
in the oourse of a process already depending by adminideai, 
I without a proving of the tenor, [Tait on Evidence, p. 218; 
' and Dickson on Evidence, *pp. 648 and 652, and cases there 
! quoted :) Finds that the writ referred to in the interrogatory 
! is a receipt for £40 said to have been granted by the pursuer 
{ to the defender, and to have been formerly in the defender's 
possession, and not admitted to have been lost by him, seeing 
that he states that he had sent in his vouchers to the pursuer 
in Edinburgh, and cannot be sore that all were returned that 
were sent : Finds, that in these circumstances, it is competent 
to prove incidentally the existence and tenor of said lost re- 
ceipt: Therefore repels the objections to said interrogatory, 
reserving to consider the weight to be given to the proof when 
it shall be concluded, and quoad ultra, appoints the case to be 
put to the diet roll of the Court, to be held on the 27 th insL, 
that a new diet of proof may then be fixed. 

Note. — ^The same point as that now decided, was recently 
adjudicated upon in this Court, in the cose of Craig v. Cfrtet^ 
shields (0 Co., where the Sheriff-Substitute's judgment, allow- 
ing an incidental proof of lost receipts, was, on the 27th 
January last, adhered to on appeal. 

Act. MACLEOD. AH. Gebbib. 



7th Apbh., 1860. 
SHERIFF COURT, GLASGOW. 

(Mr Shbeivf Bill.) 

James Gardner v. William Attok. 

Contract of Sale — ^DeUyery — ^Breaking bulk — Ontts of 
proof. — A quantity of railway fencing, ordered accord" 
ing to certain specifications to he delivered at G.^ 
was, on examination, found to he disconform to specific' 
cation, and the master ofUie vessel was so informed be^ 
fore discharging; he discharged his cargo notwithstand* 
ing, on the quay of O.^ hut no delivery was at the tisne 
taken. Shortly afterwards the cargo was examined by 
the purchaser, and a selection made of what was am" 
form to specification, and taken delivery of, and the seller 
was informed of the particulars, and desired to com€ 
and examine for himself. He delayed for sixteen days 
to ansicer the letter or to examine the cargo. HM 
after a proof, (1) lliat the fencing not heing conform to 
specification, the purchaser was not howid to pay for the 
whole cargo, though he had hroken hulk; (2) that the 
landing at the quay at G, was not delivery to thepur^ 
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chaser; (8) the purchaser was not Uahle/or the dilapi- 
dation o/Ote remainder of the cargOy after intimation to 
the seUer; and (4) the onus of proving that the pur- 
chaser took more of (he cargo than he admittedy Uirown 
on the seller. 

This -was an action for payment of £153 28 Gd, the 
price of a cargo of railway fencing sold by the pursuer to 
the defender in June, 1857, under deduction of £2 ISs 
paid to account. The following Interlocutor of Sheriff 
Bell explains the circumstances, and the pleas of parties: 

Having heard partieB* procurators, and resumed considera- 
tion of the proof, productions, and whde process: Finds that 
on the 2lBt A|nil, 1857, the defender wrote to the pursuer the 
letter of which there is admittedly a copy in No. 6/1, intimat- 
ing that he required a large quantity of railway fendug of the 
particular dimensions and quality therein stated, and request- 
ing an offer from the pursuer for such railway fencing, to be 
dttivered free of all charge at Girran or Ayr: Finds that by 
his letter, No. 6/2, of 27th April, 1857, the pursuer made an 
ofier accordingly to supply the fencing at lO^d per lineal 
yard, and to deliver as required: Finds that on the 28th 
April, the defender accepted of this offer, as instructed by the 
copy letter of that date, in No. 6/1, in which he also says — 
" I cannot bind either you or myself to any quantity, but as 

fou are aware I require upwards of 30,000 yards altogether, 
will just keep myself open to take it hrom those that will 
serve me best. I hope soon to see a carao from you delivered 
at Girvan:'* Finds that the pursuer uiereafter loaded the 
lighter " Hope" at Kirkintilloch, and on the 8th June, 1857, 
made out the account. No. 6/5, charging the defender with 
3,500 yards of fencing, and on the 15Ul June, the pursuer 
also made out the receive note, No. 6/4, addressed to the de- 
fender in these terms: -^"Please receive by lighter 'Hope' 
8,500 yards of railway fencing : " Finds that the said lighter 
reached Girvan on the 19th June, 1857, and on the 20th the 
defender wrote to the pursuer the letter of that date ; also, in 
No. 6/1, in which he intimates that "a very great portion*' of 
tiie fencing is not according to contract, and will be rejected; 
bat adds — ** I have sent up a man to-day to take what is pass- 
able ;" and on the 26th June he again writes— :" I have to-day 
completed the selection of the fencing sent by the lighter 'Hope,' 
and beg to inform you that there is considerable more than the 
half of it rejected, and even what is taken is far from being 
the thing. You should come through and see it:" Finds 
that the pursuer does not appear to have returned any answer 
to these fetters till the 10th July, when he wrote demanding 
payment of the whole fencing: Finds that the parole proof 
fitfthor instructs that the master of the "Hope' landed the 
whole fencing on the quay at Girvan after he had been told 
by the defender that he would take only what was according 
to contract, and it was after it had been so put on the quay 
that the defender "picked out what was according to specifi- 
cation," leaving the rest on the quay: Finds that some of the 
fencing so left seems to have been stolen or carried off either 
before or after it was stacked up on the quay, the pursuer, 
who went to Girvan himself, paying the men who did so: 
Finds, that this remaining portion was of mutual consent, 
and under reservation of all the pleas of parties, sold by public 
roup in virtue of the judicial warrant granted on the 26th 
April last^ and the free proceeds, amounting to £10 Os 3d, con- 
Bgned in the hands of the clerk of Court, conform to roup 
ri3l and report of sale. No. 14 and 17: Finds that the pursuer 
having demed that any portion of the fencing was not accord- 
ing to contract, a proof thereanent was allowed by the Inter- 
locutor of 23d February, 1858: Finds that the said proof in- 
structs that a considerable portion of the fencing, including 
the whole which the defender rejected, was not up to the 
specification, and therefore objectionable: Finds that in his 
minute of defence, as well as in his minute No. 12, the defen- 
der admits having taken away only 1265 l-3d yards rafters, 
840 yards poets, sod 522 2-3d yards ranees, but the pursuer 
in has paper No. 13 does not admit the accuracy of this state- 
ment: Fmds, in point of law, that the defender on the one 
h«id was not entitled without the pursuer's consent to make 
a ieleotion of the cargo of fencing sent by the ''Hope,** and 
after thus breaking bulk to refuse to take the remiunder of 
said caiffo: But finds, on the other hand, that the defender 
jM^ving tttimated botii to the master of U»e "Hope" and to 



the pursuer, by his two letters of the 20th and 26th June, to 
which no timeous answers were returned, that he rejected 
considerably more than half the cargo, the same should not 
have been left by the pursuer or hu ship-master loose and 
unprotected on the quay at Girvan, the landing on said quay 
not being in the droumstances delivery to the defender, and 
the pursuer cannot now charge the defender with that portion 
of the fencing wMch was dilapidated and carried away when 
so lying unprotected : Finds, however, that as the defender at 
his own hand took delivery of a good many cart-loads of the 
fencing, the onus lies upon him of showing that he has stated 
correctly the precise quantity so carted away, in order that 
the deficiency between the amount that remamed at the time 
of the judicial sale and the amount originally sent, may be 
ascertained to be attributable solely to dilapidation; and 
allowB the defender a proof accordingly of his averment of the 
precise quantity taken delivery of by him, and to the pursuer 
a conjunct probation: Grants diligence against witnesses and 
havers, and appoints the cause to be enrolled for the 28d 
August, to fix a diet of proof. 

Note. — Although the Sheriff-Substitute, for the reasons 
above set forth, hai^ found himself necessitated to allow a 
further proof in this unfortunate litigation, he greatiy hopes 
that the parties will now see their way to an extriyudicial 
settiement The proof ahready led establuBhes that the pursuer 
was to blame in the first place for sending a large portion of 
the fencing decidedly inferior to contract, and he must In any 
event be held liable to the defender in all the expenses incurred 
by the latter in this process in consequence of his (the pursuer's) 
assertion that the whole fencing was up to the specification. 
On the other hand, the Sheriff-Substitute has arrived at the 
conclusion, though not without some hesitation, that the 
defender, by taking a portion of the cargo, made himself 
liable for the contract price of the remainder, in as £sr as the 
same was not lost through the carelessness of the pursuer or 
the party acting for him. The rule of law, as laid down in 
the case of Ranson, 3d June, 1445, is distinct that in the case 
of a sale " where the price has been previously fixed, the pur- 
chaser must either pay the agreed on price, or if the cargo be 
not conform to order, he must return it entire; and if he has 
broken bulk and used any part ff it» he will be debarred from 
afterwards objecting to the quality or price." The same 
strict rule was given effect to in the subsequent case of Padgett 
<6 Co,, 24th November, 1852, in which it was expressly pointed 
out that the entire goods sold under any particular contract 
must be left at tiie command and disposal of the seller, if 
objected to, as different from contract. See also the previous 
cases of Jaffray, 7th December, 1824, and Watt, 6th February, 
1829. See also Smith't Mercantile Law, pp. 472-3, and BelCs 
Principles, pp. 44-5. As matters stand at present, the defen- 
der o£bra £46 9s &d as the value of the fencing taken by him. 
The ftee proceeds of what was left at the time of the judicial 
sale were £10 Os 3d, making together £56 9b 8d, and leaving a 
clear deficiency on the invoice price of the carso of £96 12s lOd. 
Perhape, on the whole, the wisest plan to avoid farther litigation 
would be for the parties to divide this loss between them. 

Against this Interlocutor both parties appealed, and 
Sir Archibald Alison pronounced the following Interlo« 
cutor: — 

Having resumed consideration of this case, along with the 
debate under the mutual appeals for the parties, and reviewed 
the proof already adduced, and whole process, upon the appeal 
for the pursuer, adheres to the Interlocutor appealed against, 
for the reasons stated by the Sheriff-Substitute,^ and dismisses 
said appeal; but imder the appeal for the defender, finds that 
both in his minute of defence and also in the minute No. 12 
of process, the defender has distinctiy spedfied the quantity of 
wood which was taken possession of by him, and that in the 
circumstances of the case the onus of proving that he took 
more than is admitted lies on the pursuer: Therefore allows 
the pursuer a proof that the defender took possession of more 
wood than the quantity admitted by him, aiid to the defender 
a conjunct probation thereanent^ and so far varies the Inter* 
locutor appealed against by the defender, bat qwoad tUtra dia* 
misses his appeal. 

Act. Alt, 
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llTH Apbil, 1860. 
SHERIFF SBiALL DEBT COUBT, FALKIBK. 

(ICB SHBBIFf BOBIBTSOH.) 



GoTAN, Kent & Co. v, WBvtax. 
Sale— CommiflBion. — Circumstances in tohick it was hdd 
that persons had not been employed to act as brokers in 
the sale of a ship^ and were therefore not entitled to 
commission. 

Thu was an action for payment of £11 58, as commisBion 
at tha rate of 21 per cent, on £450, the price at which 
the ship Riveresed was sold, the pursaers alleging that 
the sale had been effected on behalf of the defender as 
owner. The circumstances were as follows: — 

The punoen wrote to the defeader offering to effect a sale, 
to whioh no anawer was retomed; the^thon wrote to him 
oflbring a price, £400, with a comminion out of it of 2} per 
oent. to themselves, for a client of theirs — that offer was not 
accepted; they then wrote again, offering £430; that also was 
not accepted — ^no answer in either instance being retomed. 
One of the partnen (Qoran) proceeded to Falkirk on the 18th 
February, 1860, and offered £440; that wm posiUvdy refosed, 
and the defender stated to Mr Govan that hia lowest price 
was £450, but said, at the same time, " that if he;ilept over 
ii, he would not take that," and it was admitted on both sides 
that no sale, even for £450, was agreed to at Falkirk. On 
the same day, however, (I3th February,) the pnrsuers wrote 
to the defender to say that their cUent had agreed to give 
£450, and adding, *' that from what passed between you and 
our Mr Cbvan to-day, we will consider the baigain closed." 
To this letter the defender returned no answer. The next 
day, the 14th, the pursuers* wrote again to the defender, 
desiring him to come to Glasgow on the following day, the 
ISthy and receive his money at their office at 2 o*clock; to this 
no answer was returned, but the next day, the 15th, the 
defender and the registered owner proceeded to Glasgow, and 
the defender and the witness, WiUiam Hunter, (the party for 
whom the pursuers were acting,) previously strangers to each 
other, acddentally met in the early part of the day at Port- 
pundas, and the defender, after first demanding a higher price, 
agreed to sell to Hunter for £450, and they at the same time 
arranged to meet at the office of the pursuers to sign tho 
vendition and receive the price at 2 o*dock the same day. 
The defender, however, at this meeting at Port-Dundas, tells 
Hunter that he would pay no brokers' oomnussion. At 
2 o'clock the parties met at the pursuers' office, and the 
defender there denied all liability for commission, alleging 
that he had nothing to do with the pursuers, and had never 
transacted with them, that he had sold to Hunter, with whom 
alone he had transacted for £450, free of all deductions, and 
he- refused to allow the vendition to be signed till the £450 
was handed to him. The money was then piud to the defender 
by Hunter, and the vendition was signed. An altercation 
after this took place betwixt the pursuers and the defender, 
the pnrsuers claiming and the defender refusing commission; 
ultimately the defender gives £1, as he states, for the writing 
of the bill of sale, for which, however, he alleged he was not 
liable under his batgain with Hunter. The defender swore 
that one of the pursuers (Kent) offered on this occasion, on 
payment of another £1, to give up all daim to oonmussion, 
which proposal was rejected by the defender. 

The Sheriff-Snbstitate in pronouncing judgment, said^ 

The only circimistances elicited by the proof, which gives 
any colour to the claims of the pursuers, are the letter of the 
Hth FebroBiy by them to the defender^ desiring him to oome 



to Gla^w and receive his money at their office at 2 o*clock 
the next day, (the 15th), and the defender actually proceeding 
to Glasgow on that day, taking the registered owner along 
with him, followed up by the receipt of the money, and sig- 
nature of the bill of sale at the ponoen' office, on the day and 
at the hour and place indicated by their letter. Against this, 
on the other hand, there is the depodti<m of the defender, 
who swears that his going to Glasgow on that day with the 
registered owner, was not in consequence of the letter of the 
pursuers — that he and the resistered owner went together to 
Port-Dundas on that day wiui reference to certain repairs to 
be made on the vessel; and that their being at the pureuen* 
office at two o'dock to complete the transactMn was solely in 
consequence of the side made to Hunter, and the anrangement 
entered into with him to that effect^ when he and the defender 
acddentally met at Port-Dundas on the morning in questioin. 
Now, unless Uie defender has sworn falsely in these matten^ 
these statements aflbrd a satisfiustory exnlaaation of hia con- 
duct, and a complete answer to tiie inference which the 
pursuers attempt to draw from it. The Sheriff-Sobstitnte 
cannot assume uiat the defender has sworn falsely, and there 
being nothing else in the case afibrdin^ an^ support to the 
claim advanMd, he has had no hesitation m pronouncing a 
decree of absolvitor. The main ground on which this deosBon 
is rested is, that the pursuers have failed to show that the 
sale was eflectod by thom, and the defender has positively 
sworn that it was not; but independently of this, it is thought 
to be a matter of grave doobt^ even where the sale can be 
traced to the intervention of a broker, whether a daim for 
commission can be sustained whore the party against whom 
the daim is made never recognised the actings of the broker, 
and where the broker has come forward offidously mndproprio 
VMtUf or on the part of a client or customer of his own, and 
carried through a purchase, the seller never agreeing to pay 
any commission, or recognising the broker's intervention aa 
behig on his behalf. It won't do to say such is the custom of 
brokers — that a commission falls to be paid by the saUar. 
Brokers, no doubt, may agree to rules binding on tbemedveSy 
or regulating dealings on ^Change, and a party buying or 
selling on 'Change may be bound by the rules or practice of 
the Exchange which he uses, but brokers have no power to 
make rules faceting the general public. The Sheriff-Subetitnte 
has considered the recent cases of Lawrie v. Seath, 28th Feb., 
1860, and Omuurd ds Co. v. Steele it Co., 6th Mardi, 1860. 
dedded in the Sheriff Courts at Glaagow and Greenock, 
referred to by the parties, but the present case diffns 
materially from either of these, and is dedded on ita ewa 
specialties. 
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Alkxakdxr Macdonald v. Bobbrt Dunlop. 

Compenaataon —Bill— Negotiation— Intimatkni. — €&-• 
cumstances in which held that a biU had been suffidenti^ 
negotiated. 

The porsuer sued for payment of the mm of £30 ISa 6d 
sterling, for goods aold by him to the defender, per 
account commendng the 25th day of December, 1856, 
and ending 2d December, 1857. 

The defence was compensation arising oat of the fol- 
lowing circumstonoes:— On 13th October, 1856, the 
pursuer waited on the defender (with whom for many 
years he had been on terms of friendship, beaidee thb 
defender acting as the professional adviser of the pur- 
suer) and produced a bill at four months* date from lOth 
October, 1856, drawn by the punuer on A. 8. Sichel, 
Manchester, for £265. This hiU vaa indoned by the 
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ponaers, by William Wardlaw & Co., agente and com- 
mndon merchants, Glasgow, and by Walter Scott Gil- 
cbrisi, hosier, Glasgow. The pursuer stated to the 
defender that he (pursuer), Wardlaw & Co., and Gil- 
christi were all interested in a conngnment of goods made 
by them in pursner^s name, through Sichel, to a house in 
Australia; that the goods had not been realised, and that 
the bill was for or represented an advance made by 
Sichel on these goods at shipment some years before ; 
that the bill had been constantly renewed as it fell due, 
and that he would be obliged by the defender disoountiug 
St for him, instead of his requiring to apply to his bankers. 
To oblige the pursuer, the defender agreed to do this, 
and handed him a bank cheque for the amount, less the 
current discount charged by the banks at the time, the 
defender making no charge for comroiasion or otherwise. 
The bill was accepted by Sichel, payable in London on 
or about 11th February, 1857. 

When the bill was becoming due, the pursuer waited 
npon the defender, and stated that matters remained as 
formerly relative to the goods sent out to Australia, and 
requested the defender to renew said bill. The defender 
stated that requiring money he had discounted the bill 
with the National Bank, but in order farther to oblige 
the pursuer, he would discount a renewal bill with the 
City Bank. The pursuer accordingly handed to defen- 
der a new bill at four months from 10th or 11th Feb., 



with his clerk, to be by him exchanged for the renewal 
bill and the discount thereon, which the pursuer would 
hand to him. The pursuer then stated that the bill 
would require to be renewed, as the goods had been 
returned or were ordered home from Australia unsold, 
and that the simplest way would be to exchange the bills 
as proposed, lie also requested the defender to call on 
Mr M^Indoe of Wardlaw & Co., and mention the ar« 
rangements to him. This the defender accordingly did, 
and Mr M^Indoe approved thereof, and in particular of 
the arrangement not to transmit the bill to London, but 
to have it exchanged in Glasgow for the new draft. 

In terms of said arrangements, defender handed the 
said bill to his dork, Mr Stewart, to be exchanged for 
the new bill, and discount thereon, and then left Gks- 
gow on 18th September, and did not return till 14th 
October following. The defender*s clerk, in terms of 
liis instructions and said arrangement, i*etained the said 
bill, and on ISth October last — the day when it became 
due — the pursuer never having called, Mr Stewart 
waited upon him and requested the new bill in lien of 
the one due as arranged. Tlie pursuer then stated that 
he had been talkiug to Gilchrist the night before about 
the bill, that they had resolved to let it take its course, 
instead of being renewed as arranged, and the pursuer 
then desired the bill to bo sent up to London for pay- 
ment. Mr Stewart objected that he should have been 



1857, for £2G5 drawn by the pursuer on Sichel, and I told previously if the arrangement was not to be carried 



endorsed by the pursuer, and also by Wardlaw & Co., 
and Gilchrist. This bill was likewise accepted payable 
in London. The defender endorsed said new bill, dis> 
oonnted it with said City Bank, and handed to the 
puisner the nett proceeds, as received from the Bank 
(without any charge for commission or otherwise), in 
order that the pursuer might therewith retire the first 
bin due in London on 13th February, 1857. 

On 12th June, 1857, the pursuer again waited upon 
the defender, and stated that the renewal bill was be- 
coming due, and that he would again like it renewed for 
other four months. The pursuer then produced a re- 
newal bill for £265, being his draft on Sichel, accepted 
per procuration of Sichel, payable at Jones, Loyd & Co., 
London, and endorsed by the pursuer, and Wardlaw 
& Co., and S. Gilchrist; and the defender, at the 
pursuer's request, and again to oblige him, discounted 
this second renewal bill, and handed to the pursuer a 
bank cheque for the amount, haying only deducted the 
cnxrent bank discount, and no commission or charges. 

In Sept., 1857, the defender was ordered by his medical 
attendant to go to Cheltenham for his health, and on 
making arrangements for his absence, he saw that the 
bill last mentioned would be due before or kbout the 
period of his return. The defender, therefore, between 
12th and 18th September, waited upon the pursuer, 
and stated his intended absence, and that the bill in 
question would be due during the same, vis., on 13th 
October last; that if pursuer again required a renewal, 
the defender to oblige him would do so, but that it most 
be arranged before the defender left Glasgow; that the 
bill was in defender's own hands, and if the renewal was 
granted, it was no use transmitting the money to London 
(as had been done previously when the bill was in the 
bank), but. that the defender could leave out the bill 



out by a renewal, and the bill would have been sent 
earlier to London; bat the pursuer replied that he sup- 
posed it was no matter. The said bill was then instantly 
lodged with the National Bank in Glasgow for collection, 
and was transmitted by said bank to their agents in 
London, and by them, on 14th October, it was presented 
at Jones, Loyd k Co.* and protested at the defender's 
instance for non-payment, the protest bearing that Jones, 
Loyd & Co. had orders not to pay the bill. Im- 
mediately on receiving notice from the Union Bank of 
London of the non-payment and protest, the National 
Bank intimated the dishonour to the pursuer and all 
concerned. The pursuer requested the defender to en- 
deavour, as onerous holder of the bill, to recover the 
amount from Sichel, the acceptor; but the defender 
found that Sichel had for some years ceased to carry on 
business in Manchester, had no assets there, and was re- 
siding in Heidelberg, Germany. The pursuer, on being 
required to make payment to the defender of said bill, 
refused to do so, and the defender, desirous of avoiding 
litigation with a party who had been a personal friend, 
sent the bill and protest to Heidelberg, and an action 
was instituted, at the defender's instance, against Sichel 
in the Court of the Grand Duchy of Baden, which 
action is presently in dependence — Sichel denying all re- 
sponsibility in this action. The bill was in whole or in 
part an accommodation bill by Sichel to the pursuer, 
which the pursuer was bound himself to retire, and the 
pursuer received notice previously that the goods, on the 
security of which said accommodation bill was granted, 
had been returned unsold, and was requested to retire 
said bill and take up the goods; and the pursuer, by his 
express agreement for renewal, and having, by the ar- 
rangements above set forth, dispensed with the usual 
negotiations, and by the nature of the bill itself, is liable 
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to the defendor in payment thereof^ with interest and 

ehaigei. 

A proof haying been allowed and taken, and parties 

heard, the Sheriff-Sahstitate pronoonoed the following 

XnterkMsotor: — 

HaTing beeid partiei' ptoeaiaton on the doted reooid and 
whoLd eauae, uid made avinndnm : of oonaent of the punuer, 
lepeb tibe ol>jeetiooe to the oompetency of the proox led hy 
tha defender, and finds, in point of Udt, that the eom of £20 
8i 6d eoed for, is not diipated hy the defender; bat he pleads 
In oompeniatloa a bili drawn by the pnieaer opon, and 
aocepted by, A. 8. Sichel, of Manchester, for £265, dated 
10th June, 1857, and payable four months after date, which 
UU was blank indonea by the pursuer, and byWm. Wud^w 



4 Co., oommisslon agents in Glasgow, and W. 8. Gikhrist, 
hosier and ^rer there, to the defender, who disooonted it at 
the porsaer's request, bat which at matori^ the aooeptor 
laAiaed to retire, and it remains onpaad; Finds that the 
paisuer pleads non*liabili^ for the oontents of this bOl, on the 
grooad that the defender ntiled dulv to intimate the dishonoor; 
bat for tiie reasons stated in the following note^ and as in a 
qoestion with the pursuer, the drawer of the bUl, and under 
toe special circumstances of this case — Finds, that the bill 
was sufficiently negotiated, and remains obligatory on the 
puxsoer: Therefore sustains the plea of oompensation to the 
extent of the sum sued; assmlTiiw the defender from the 
oondosions ot the action: Finds the pursuer liable in expenses, 
allows an account thereof to be lodged, and remits the same 
to the auditor to tax and report, and decerns. 

KoTB. — ^This is a special and exceptional case, as the estab- 
lished Ueit, shortly to be noticed, will show. The principle 
of law contended for by the pursuer is, that a bill dishonoured 
by the aooeptor, and whereof due intimation has not been 

Sren to the drawer and indoraers, relieves these obligants 
»m all liability to the holders; and, abstractly, this is an 
inoontrovertible rule; — but it suffers exception in a few in- 
stances, and the Sheriff-Sabstitute is of opinion the present is 
one of them. On 23d September, 1858, the pursuer, in con- 
junction with Messrs WanUaw k Co. and Mr Gilchrist, as 
jmnt adventurers, and equally interested, shipped by the 
vessel Eliza Stewart two cases containing jewellery, of the 
invoice value of £323 5s, consigned to Mr Easev, Melbourne; 
end again, on 14th October following, they shipped by the 
vessel Coringa several cases of iron bedsteads, and other goods 
of ^e inv(»Md value of £530 8s 6d, consigned to Mr Mitmailis 
of Sydney. Thie shipmenta were managiMl on behalf of the 
adventurers exclusively by Wardlaw k Co., who were i^nts 
in Glasgow for the house of A. S. Sichel, of Manchester; and 
the consignees, Easey and Michailis, were Sichel*s foreign 
oonstitutents. On 10th September, 1858, and before making 
the d^pment, Wardlaw k Co. wrote Sichel the letter of that 
date (14/3) intimating that the goods were in course of pre- 
paration, and that no advance upon them was required. By 
arrangement among the adventureis, the whole goods were 
shipped and invoiced in the pursuer M 'Donald's name; and, 
throuffbottt, it does not appear that Sichel knew of his agents, 
Waruaw k Co. or Gilchnst, being at all concerned in them. 
On 28th July, 1854, Wardlaw k Co., at the request and as 
agreed among the pursuer and the other adventurer, Gilchrist, 
wrote Sichel the letter of that date (14/3) referring to the 
shipment on which no advances had been made, and asking 
whether he would accept the pursuer's draft against the goods 
at four months for £500, Wardlaw k Co. " becoming respon- 
^ble for any bahmoe between this sum and the remittances 
against the shipments, should such arise." In reply to whidi 
^el wrote Wardlaw k Co., on 81st July, the letter (17/4) 
stating that, under their guarantee, " he should not object to 
make a small advance upon the shipments sUuded to, aluough 
the accounts just received were ver^ unsatisiketory as £ar as 
relates to the goods, the jewellery bemg quite unsaleable, and 
the beds^ Ac., vet Coringa^ being overcharged fully firom 40 to 
60 per cent. On Wardhtw k Co.*s account he (Sidiel) would 
not advance beyond £400 at the very outside, and he would 
rather say £800 than more." A draift was aooordin^y pre- 
pared by the adventurers for £400, drawn in the pursuer's 
name on Sichel, bearing date 3d August, 1854, and payable 
at six months, which on 2d August Wardlaw k Co. forwarded 
to Sichel, with the letter (17/3) asking him to accept and 
return i^ repeating that the acceptance would be subject 



to their guarantee agaiast any 
Skdial accepted, and retnmad to Wardlaw 
letter of date, Sd August (17/6) referring to 
"to dear him (S&ohel) from loas in 
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the |v»- 
oeeds of the shipnents sboold be loas than the anioant of 
his advance, ana diama thereon, and also to renew in casa 
proceeds are not home m time for meetingdrall:'' Finda ttiaS 
this draft was ondoEsed by the parsa«r--Ward]aw k Co., and 
Gikfarkt->(the whole adventorets,) and deliversd to the piv> 
soar, who disoooited it with the Clydesdale Bank in GhMrar^ 
and tha prooeeda were applied in payment lor tha MweBaty. 
and bedsteads shipped, these goods having been puroiaaed on 
cradit: Finds that in October, 1854, int^igeaoe hadaizived 
from Australia that seven oases of the iron bedsteads , s«&y 
had been sold at Melboone at an advaooe of 26 per osnt. 
and, on the 26th of that month, Sichel writes Wanflaw k Co., 
the letter No. 6/8, in answer to an inquiry from them, of tha 
pravioas day, that he inferred this meant twenty-five per 
of an advanoe on the invoice piioe, adding that "if 
friend ** (the pursoer) "gets the amount of his invoioe oovand 
on the whole, he (Sichel) should consider it no bad sale, as tha 
goods are heavily salted." On 1st Febrnary, 1855, a tnA 
draft tut £265 at six months from that date, dirawn on Sidiely 
and endorsed as before, was sent to and returned aooeptad by 
him, as in renewal pro tanto of the draft for £400, preparatory 
to whidi Sichd had sent Wardkw k Co. the list, No. 17/10, 
in which the £400 draft is entered, and appended to which 
there is this memorandam : — ^"I hold £140 on aeoount of this^ 
so that only £200 will have to be renewed. Too wiU reooUeci 
that this bill was given under your own guarantee that it 
should be renewed." The sum in Sichd*s hinds at this tims^ 
and whidi was ^plied in donation of tha £400 drafts mean 
to have been the remittance for the iron bedsteads sold in 
Mdboume, but it nowhere appesrs in proooss that any fiuihsr 
remittances from these goods readied this country ; and a 
letter firom tha consignees in Sydney to Wardlaw k Co. 
direct, of data 11th August, 1856, mentions that some of tha 
bedsteads remaining hiwl been sold in Mdboume at a fair 
profit, but, turning out damaged, some of them wwe sold ai 
considerable loss, and others sent to an auction, but no ona 
would bid for them. Of the two cases of jew^ery no mocv 
than £3 worth appears to have been sold by the forsign oon> 
signees ; and in consequence of a letter sent by the pursusr to 
them, they advised him, by letter dated 14th January, 1857 
(No. 16/7), that th^ had retomed thapewdlery to his order. 
This letter was received by the pursuer m Glasgow, as i^tpeara 
by the post-mark, on 18th April following, and is proved that 
the oontents were ooomiunicated to Wardlaw k Co., and Gil- 
dtrist, his joint adventurers. The jewdlery arrived in liver- 
pod in the course of that month, and by oider of Wardlaw ft 
Co., on 16th May, 1857 (No. 14/3, p. 19), it was stored with 
Messrs Henry Schwabs k Co. of tnat dty, where it stiU remaina. 
This account of the ultimate disposal of the two diipments 
renders it now necessary to return to the bill transaction. Tha 
£265 draft, so far in renewal of the first for £400, waa renawad 
on 4th August, 1855; again on 11th February, 1856; and 
once more on 12 th June following. In each instaaoe tha 
draft was drawn on Sidid, and indorsed as before. Tha 
pursuer discounted these drafts on account of the joint adven- 
turors in the Clydesdale Bank. But on 13th October, 185G, 
when a still furuier renewal was required, the pursuer got the 
defender (who seems to have been his law adviser and a private 
friend), to discount the draft. The biUs had all been drawn 
payable in London, and the prooeeds of one renewal were 
remitted to Sichel, through Wardlaw k Co., to retire that 
falling due. On the 11th February, 1867, Ihe pursoer got 
the draft again renewed and disoounted by the defendw; sad 
finally on 10th June the pursoer had it renewed and ^ w wHi n t fi L 
So, from the original drawing for .£400 on 8d Aqgust^ 
1854, until tlus last renewal, the draft for £265 had been 
seven times turned over — three times by tha defender — ^tha 
parties to the renewals being, throughout^ tha pursoer aa 
drawer, he and his co-adventurers indorsers, and Sichd tha 
acceptor. The defender seems to have duuged nothing for 
discounting the drafts beyond ordinary bank oomnussion. 
Latteriy, and because of the great delay in reodving any 
account sales for the goods shipped, the pursuer and the other 
adventurers became (Esoontented, and inclined to refuse being 
parties to further renewals, and to throw the onus of the drafl 
on Sichd; accordingly, in Feb., 1856, wlien Wardlaw k Co. 
wrote him on this subject^ Sichd repUed on the 9th of that 
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nmth in the itioiig temw ezpreMed in the letter No. 17/23, 
vbere he recalls to their recoUeotion the fact that the amp- 
mBQtB werp made on the distinct nnderstanding that no 
adTanoe was required, and that an advance would not have 
besa given but for Wardlaw and Company's speoial suggestion 
and guarantee. This letter led to Uie two subsequent 
nnewals without farther remonstrance with SicheL In tiie 
monih of September, 1857, about a month before the last draft 
beoame due, the defender, because of decHning health, was 
qidflced to Cheltenham to recruit^ where he contemplated 
lemaining for some weeks; in his deposition, which is a simide 
verification of tiae defence, he states that, in case a farther 
iwewal might be wanted, he called on the pursuer and 
mentioned his intended absence, and that the renewal must 
be arraoged before he left home; he suggested that a bill 
diould be exchanged in Glasgow for that to udl due in London, 
and save the necesutj of forwardiug the document; and« 
•ooording to the defender, the pursuer assented to this sug- 
nstiott, and requested him to call on the leading partner of 
Wardlaw ft Co., and obtain his approval of the proposal; and 
tiiis the defender did. The arrangement so described, the 
poisuer, when examined as a witness, did not acknowledge; 
bat he admitted that the defender did call and mention that 
he was ordered to Cheltenham for tiie improvement of his 
health. He adds, " I do not remember that another renewal 
of the bin was spoken of; tlie defender was simply paying me 
a friendly visit, as he wiu accustomed to do every dayr It 
]S certain, however, that, when leaving for Cheltenham, the 
defender gave the bill about to fall due to his derk (the wit- 
ness Stewart), stating at the time, as matter of fact, that the 
anangement had b^n entered into, and to retain the bill 
ontil due, and to receive from the pursuer a fresh one in ex- 
diaoge. The defender was absent at Cheltenham on 13th 
October, 1857, when the bill fell due in Loudon. The clerk 
(Stewart) as ordered, did not forward the bill to London to be 
preeentgd, but kept it past him; however, about 2 o'clock on 
the day of payment, the pursuer not having sent a fresh bill. 
Steward called on the pursuer at his place of business, and 
whm there, this witness dejiones, he asked why a renewal 
bin had not been sent; and in answer the pursuer said that on 
the previous evening he had had a conversation with Gilchrist, 
one of his oo^klventurera, and they had resolved that the bill 
should be sent to London. The witness rejoined that as the 
arrangement with the defender had )>een departed from, inti- 
mation of this should have been given in time, so that the Ull 
might have been sent to London for presentation that day; 
on which the pursuer directed the bill still to be forwarded, 
remarking that he supposed it would make no difference. Of 
this interview the pursuer gives quite a different Account; he 
denies that he had had any commiuication with Gilchrist on 
the subject the provious evening; and this is confirmed by Gil- 
christ himself; and he states that he was indignant at the bill 
not having been forwarded, and that the derk (Stewart) having 
adced what he should do, the pursuer told him he ought to 
know best. Which of these is tiie comet version, it is of 
course impossibls to say; but this observation is due — Uiat 
Stewart has no pecuniary interest in the question, and the 
pursuer has, and Stewart's actings were in conformity with the 
mstructiona given him by the defender. On the afternoon 
of 13 th October the bill was forwarded to London, through 
the National Bank at Glasgow, for presentation. Next day, 
being the day after it fell due, it was presented at Jones, 
Loyd & Co., whero payable^, and the answer to the demand 
was, that the acceptor, Sichel, had given orders that the bill 
was not to be paid. It was theroupon protested, the dishonour 
intimated to the National Bank in Glasgow, and from the 
bank intimation was sent to the pursuer and other indoisers 
on 16th October, three days after the bill fell due, and two 
days after presentation. About this thue Wardlaw & Co. be- 
came insolvent, and their estates were sequestrated on 29th 
October. Sichd, the acceptor, has since withdrawn from 
business, and removed to Heidelbei^ ; and his ropresentatives 
in this coantiy not only refuse payment, but express their 
readiness to justify the refusal The defender took proceed- 
ings against Sichel in Germany, but apparently with no 
snooess. It is under these ciroumstances that the pursuer's 
plea has been raised of non-liability, because of want of due 
negotiation of the draft. The Sheriff-Substitute deems this 
pl^ insufficient for these reasons : — (1), The goods shipped to 
Australia were' consigned on the express footing that on them 
no advance was required; (2;, When on advance was asked 



firom Sichel of Manchester (through whom, but not to whom 
the goods wen consigned) about a year after the shipmentL 
the adventurers, Wanllaw & Co., acting for themselves and 
their oo-adventurers, asked the accommodation on their 
guarantee, and the draft was so accepted. (S.) The onljT 
rotoms ever received on account of the goods by Sichel, wera 
applied in extinguishing the original bUl pro tatUo, and re- 
dudng tiie amount to £265, for which latter snm the dralta 
wen always afterwards renewed. (4.) In August^ 1866, the 
adventurers wen acquainted that the iron bMstnds unsold 
wen damaged, and would not sell even by auction. And in 
April, 1857, the jewellery was returned to this country, and to. 
May stored in Liverpool under the orders of WanUaw & Co. 
th^iselves. (5.) From this period then was no prospect, and 
the pursuer and his oo-adventurers had no right to suppose 
that any funds belonging to them wen likely to come into fhi9 
hands of Sichd. And after this knowledge the draft now in dis- 
pute was drawn by the pursuer on Sidid, accepted by him, 
and discounted by tiie defender. (6.) The pursuer and his co- 
adventurers wen both under Wardlaw & Co.'s euarantee^ and 
f^m the natun of the transaction itself, boun^ therefon, to 
rdieve Sichel, and retin this draft at maturity. With respect 
to the drawer of a bill so situated, it has been detennined that 
the want of notice of dishonour will not liberate lum f^m 
liability. This exceptionable principle is thus stated by 
Thomson on bills, 2d ed., p^ 611 — "When a person has drawn 
a bill without having effects in the drawee's hands down to 
the time ot its presentment, or having any other daim for 
his acceptance, he is liable in general to recourse whether 
dishonour be notified to him or not. . . . The rule foUowA 
from the principle of notice, which is that the drawer has 
reason to believe, unless told the contrair* that his draft will be 
honoured, and that therefon as the hdder, by neglect of notice 
leads him to suppose that this has been done, he must incur 
the risk of the bilL But that prindple fkils when the drawer 
has ndther effects in the drawee's hands nor any daim for 
acceptance, since in that case he must expect the dishanour of 
the bill from the first. It has been accordingly settled, both 
in Sootiand and England, that he is not entitied to notice in 
sttdi a case.*' The learned author then quotes numerous de> 
cirions confirmatory of the doctrine which he so advanoesi, tha 
earliest of which aro Scotch cases. In England, the leading 
decision for the prindple now stated is Biekerdihe v. BoUman 
(1 Term, np. 405), but fuUy nported in Smiilit leading cases 
(vol. ii. p. 30), and Botit leading cases (BiUs of Kichange^ p. 
508). Justice BuUer thus expresses the rule: "The law re- 
quires notice to be given for this nason — ^becaose it is presumed 
tnat the bill is drawn on account of the drawee's having effects of 
the drawer in his hands ; and if the latter has notice that the 
bin is not accepted, or not paid, he may withdraw them imme- 
diately. But if he has no effects in the other's hands, then he 
cannot be injured for want of notice.** The same prindple 
was followed in Bogcrt v. Stephent (2 Term, np. 713], when 
Justice Grose is nported to have said that the decision in 
Bickerdike's case was well considered. So in (Haridge v. 
DaJton (4 M. and S., 226), Smith's L. C. (p. 533). Justice 
Bayley said: "The case of Bieherdike v. BoUman has esta- 
blished, and I am disposed to think rightiy, that a party who 
cannot bo prejudiced oy want of notice shall not be entitled to 
requin it;" and, in analogy to the rule which so dispenses 
with notice in such cases, it was hdd in the men recent case 
(Terry v. Paries, 6 ; Add & Ellis, 502) that it was unneces- 
sary, as against the drawer, to present such a bill on the day 
of its becoming due. A different rule would apply as against 
an indoner, but in this particular case the ShenffSubratnto 
is of opinion then could be no distinction, because It is proved 
that the pursuer's (drawer's) name was used for behoof equally 
of himself and the indonees, who wen co-adventurers ; so 
that even iiUer te neither could insist as against the other fbr 
due negotiation (see Jarrcn v. ^SSintVA dt Co., 17th June, 1808, 
F.C. ) The Sheriff-Substitute has not entered into the qusstion 
which the defender raised, whether in the proved droumstanoes 
then was not a waiver by the pursuer of right to notice ; it is 
thought unnecessary, since, in the view taken, the punner 
was not entitied to notice. But if that point had been con- 
adored, there is an amount of evidence confirmatoiy of a 
waiver which it would be imposnUe to disregard. 

The pursuer appealed ; but the Sheriff prononnoed an 

Interlocutor, adhering, and adding the following- 

NoTE.^The whole question hen is upon the relevancy of 
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tlM oonatOT olMin plaaded ia dtdeoM by the defandcr, Um dabt 
•oed for bfling adraitled bj bim. That dftim of com pemation 
b fiNUided upon tho £2W bill refcnwi to in the intariocator. 
Upon tbii pomi tbe Sheriff oooeon, in the general caee^ with 
the Inw plended at thedebnteby Mr J^eismith for the ponoer. 
He boUe it ie dearly made ont by the beet aothoritief in the 
Kngliafa law, whidi in this matter may be fitly qnoted and 
frlhnred ia the Scotch Coorta, that the only ezoepticB to the 
fanenl mle of the n eceml ty for the doe negotiation gf a bill, 
in order to found a chum of relief upon it, ia to be foolid in the 
eaae when the drawer from the oommenconait had no eflaota 
in the drawee'a handa, and therefore he, tbe drawer, could 
•oatain no loaa by the want of doe negotiatioa or notioe. In 
the caae of a bill drawn upon the atrength of a current account 
with the drawee, and of a coadad^ balance, which may 
ohange between the dato of the bill and the period of ita falling 
doe^ there can be no doubt that notioe and doe negotiatioa ia 
aeoenary. It ia admitted here that the bill waa not preaented 
to the aeoeptor for payment on the real day of payment, and 
of oourae notksa could not be giTou in doe time. If, therefiire, 
the bill had been an original bill, and the drawer had done 
nothing to induce the bdief that it waa not intended to be 
preaented for payment at the proper time, the Sheriff would 
nave held that reooune upon it had been loot by the want of 
due negotiation, and that the interlocutor under review would 
fkU to be altered. But there are two apedalitiea in the caae 
wfaidi appear to the Sheriff to take the bill out of a general 
rule. Tbe original biU waa drawn againat a conaignment of 
gooda by the preaent porauer and other partiea, which waa 
actually made and aent ont to Auatralia, part of which reanlted 
in a profit but the greater portion in a loaa. The original 
bin, however, waa ngned by Sicfael, the acceptor, under a 
guarantee that before it fdl due, or waa retired by him, re- 
mittaiwwa to the full amount ahould be reodved by him, tbe 
acceptor; and aa thia laat bad not been done, the bill waa 
aeveral timea renewed, and all thia for the drawera accommo- 
dation and bdioof, and it waa the pnmier himself who 
negotiated theae renewala. Tbua, though the original bill 
waa onefoua, yet the aubeeqnent renewala had aaaomed a 
diflhrent character, and had become to be aobatantaally for the 
accommodation of the drawer. In a queatlon with drawer, 
therefrae, aa Sichd, the acceptor, had not been put in funda in 
tenna of the guarantee to enable him to retire the bill, it 
might have ho&n pleaded auooeeefuUy by the latter that the 
Conditiona under which done payment was to be made by 
him had not been purified. In the next place, and what is 
moat nwterid of all, the future to present the biUfor payment 
on the proper day appears to have been owing to the pursuer 
lumself, for the renewed bill had been in the hands of the 
defender, the holder, who retained it in Glasgow till the day 
before that on which it shodd have been presented for pay- 
ment in London, thinking, from what tbe pursuer had stated 
wid done with the {nrevious renewals, that it waa intended to 
be renewed aa formerly, and he waa not told to do the reverse, 
or to aend it to be presented, till it was too lato to do ao within 
the proper time. Thus, the want of due n^otiation rested at 
the p«irsuer*s door, and be is barred, penonali exeepUonef from 
objecting to the wuit of due negotiation, or in pleading it aa 
an exception to the defence of compensation founded on the 
bill. 

Aet, M'Clubb, Naisiiith, & Beodxe. Alt. Bbowh & Duhlop. 



13th Apbil, 1860. 

SHERIFF SMALL DEBT CJOXJRT, GLASGOW. 
(Mb Shbbiff Mobbxbov.) 



J. M. Louis, London^ and Mandatory v. John and 
Jamks G. Burns, GUfigow. 

Bank of England Note— Indorsation of— Forgery. — A 
Bank of England Note came in the course of business 
into the possession of A, It had among others what 
•purported to he Hie indorsation of J. Jy- J. C. B, A. 
paid it away; hut on its re:iching the bank it was de- 



clared to h€ a forgery, and was stamped as such by Ike 
bank officers. It was then returned to A., who was 
obliged to repay the amounL A. them sued J. fr J- ^- ^* 
for the valve of the note. Held, that the marting cm 
the back was not an indorsation, and that J. j- J, C 
Bums were not liahU in repayment. 

Turn pQiBoer*! claim in this case arose cat of circnni- 
stanoQB aomewhait nofrel in onr Coorts. The "statement^ 
of it annexed to the sammons waa as follows: — ^Tbe de- 
fendeii debton to the ponner— "To a Bank of England 
Note, No. 63,879, for ten pounds sterling endorsed bj 
jon, aa also by yonr late representatiTe, the dooesaed 
Captain Walter Dooglas, which note was paid to me in 
the regolar coone of business, with the indotaatSoD, 
among others, npon it of jon and the deceased Captain 
Walter Donglas; and which note, alter having been 
paid away by me in tbe regular coom of boainesB, haa 
been retnmed to mc, after having been declared by ih» 
Bank of England, or officers theireof; to be a forged doca- 
menfe, and stomped by ibem to that effect, whereby I 
have aostained loss to tbe extent of ten ponnda, and 
now claim restitution of the same firom you, you having 
endorsed it as a genuine note prior to my receiving it^" 
For the defenden it waa pled that the deceased Cap- 
tain Walter Douglas, whose name was inscribed upon 
the back of the note, "per A. Cross," waa the marine 
superintendent of 6. &. J. Bums, Glasgow, bat not 
the agent of the defenders; and that his name, if an in- 
dorsation, had been indorsed privato nomine, aa waa 
manifest from the addition of his residence, "Eew Ter- 
race." As regarded the inscription, "John & James C. 
Bums," on the back of the note, the defenders contended 
that it was not an indorsation iu the technical sense of 
that term, but of the nature simply of a brand or ear 
mark. The inscription was not the signature of the de- 
fenders directly or per proctiration, express or implied. 
Having reoeiv<Mi the note in the ordinary oourae of busi- 
ness, and given value for it in the belief of ite genuine- 
nesB, it had been paid into tbe Clydesdale Bank, Glas- 
gow, with other notes and cash, by Mr Alexander, one of 
their clerks, at the close of a day*8 business. Mr Alex- 
ander had no procuration to indorse, had never indorsed 
bills or notes, and such an inscription as that in question, 
though made by him on one or two previous occasbns, 
had never been recognised as an indorsation. The in- 
scription, John & James C. Bums, was made by him at 
the request of the bank teller, according to a common 
practice in the bank, both with regard to cash and notes, 
for the purpose of affording the tellers when they could 
not, in the pressure of business, reckon or scrutinise the 
cash and notes presented, the means of tracing them to 
the proper source in the event of deficiency or vitioosness. 
But if the inscription was not an indorsation, as Bank 
of England notes were essentially cash, the pursuer oonld 
stend in no better position with the defenders than if 
he had received from some third party a spurious sove- 
reign which, in the course of circulation, had acciden- 
tally passed through the defenders^ hands, and had beoi 
impressed with their name or trade mark. There waa 
no privity of contract between the pursuer and de- 
fenders. They had given as well as received value for 
the note, and the pursuer must eeek recoone agaisBk tLo 
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party (rom whom he had reoeiTed for yalae ft worthless 
Bcmp of engrayed paper. 

The poiBoer replied that, as the inscription was, ex 
facie^ a snbacription-— it was either an indorsation or a 
forgery by Mr Alexander. The pursuer had been led 
to belioTe it was the first, and received the note on the 
defenders* well-known credit. To this, it was answered 
that the note bore other names as well as theirs, and that 
tf their name was a forgery (as the pursuer contended 
and the d ef ende r s denied), this was the strongest ground 
on which the defenders were entitled to exemption. 

The Sheriff, throwing out of new the signature of 
Captain Douglas, which was palpably privato nomine 
— ^UeU, as indeed the defenders admitted, that they were 
liable to the pursuer in the amount represented by the 
note, if the name John & James C. Buns was their in- 
dorsation directly, or by one authorised to bind them, 
or whose subscriptions in tJieir name had been recognised 
on previous similar occasions. The onus probandi beiug 
laid on the pursuer, evidence was led which the Sheriff 
held fuled to instruct indorsation, and proved a marking 
merely, such as the defenders had explained. They were 
accordingly assoilzied with expenses. 
AeL J. H. Watkins. AlL W. M. WiLSOX, 

Pro Moncrioff Faterson, Forbes, Si Barr. 



I6TU Apbil, 1860. 

SHERIFF COURT, DUMBARTON. 

(Mb SmcBiFF Huktxb.) 

Adam Walker, Farmer, Glenmollachau, r. David 
TuoMSOX, Farmer, Batturicb. 

Quinquennial Prescription — ^Res inter alios actos — lie- 
ference to Oath, intrinsic and extrinsic. — Charges for 
grazing held to fall under Uie quinquennial pretcrip* 
tion. Terms of an oalh on reference, which held to be 
extrinsic. 

Tnia action was raised on 8th December, 1853, for, 
inter a/id, the sum of £15, being for the grazing of ten 
stotts, belonging to the defender, on Anchiudenan Moor, 
in the year 1852, of which the pursuer was lessee. 
The defender pleaded prescription, and averred in defence 
that he bargained not with the pursuer, but with 'Mal- 
colm Macfarlane, the pursuer's sou-iu-law, who, he 
alleged, acted as the piu»uer*s agent, for the grazing. 
The cattle were sent, and grazed for the time agreed on. 
The defender further averred that he paid Mocforlane 
the grass-mai], at a settlement of accounts with Macfor- 
lane, who owed the defender for corn and meal. The 
pursuer denied that Maclurhine, his son-in-law, hod any 
authority, as his agent, to enter into a bargain about the 
cattle, or to setUo the accouut. 

On 15th February, 1859, an Interlocutor was pro- • 
Bonnced by the Sheriff-Substitute (Steele), fiudiug that 
the charge for the pasturage of the stotts had undergone 
the quinquennial prescription, and could only be proved 
Igr the writ or oath of the defender*, and, on 12th May, \ 



1859, this Interlocutor was adhered to on appeal Refer- 
ence was then made to the defender's oath. 

On oath, the defender admitted he had not communi- 
cated with the pursuer about the grazing of the cattle, 
but had spoken to his son-in-law, Macfarlane ; that in 
October, 1852, when the cattle were removed, he had 
paid for their grazing to ^lacfarlane; that the payment 
was not made in cash, but was accounted for by oom 
and oatmeal which had been furnished to Macfarlane by 
the defender during the summer, and that no reoeipts 
passed between him and Macfarlane at the settlement, 
so fares he remembered. 

The Sheriff-Substitute then pronounced the following 
Interlocutor: — 

The Sheriff-Sabstitate having formerly hoard parties* pro- 
curators rira rooe, and having resumed cousiUeration of the 
process, in regard to the grazing rent of £15 referred to the 
oath of the defenderi Finds that the defender has deponed on 
said reference that be took the graadugs which he knew be- 
longed to the parsuer, from Lis son-in-Uw, Malcolm Macfar- 
Line, and that he paid the rent to Macfairlaiie, not in cash, but 
by compensating therewith a chum which he had against 
Macfarlane for com and oatmeal : Finds that, assuming that 
the defender was entitled to settle with ^lacfariane as repro- 
seating the pursuer, the said oath is not sufficient to relieve 
the defender, because it affirms the extinction of the debt in 
question, not by the natural mode of [my meat, but by the 
existence of a separate trausaction, which would require to be 
proved aliunde: Therefore decerns against the defender for 
the said sum of £16, with interest thereon, in terms of the 
conclusions of the summons: Farther decerns against the 
defender for the sum of £10 1 5s, being the sum fixed by the 
parties to be paid by the defender on accouut of the other 
items in the account pursued for in terms of their joint minute, 
of date 11th October, 1859: Finds the defender liable in ex- 
penses, appoints an account thereof to be given in, and remits 
to the auditor to tax the same, and to report and decerns. 

Note.— Mr BeU, in his "Principles," says, that In a reflsr- 
enoe to oath, "The deponent is not entitled to relieve himself 
from the onus probandi where his case depends on a ground 
not necessarily involved in, or connected with, tho matter re- 
ferred. So a counter claim of compensation is extrinsic not 
to bo proved by the defender's oath;" and Mr Tidt, in bit 
Treatise on Evidence, says, "Compensation is not iutcinsio, 
being a mere counter claim, and not the natural extinction of 
the debt or obligation in terminis" This doctrine seems to 
apply a foriiort in the present case, where the compensation is 
pleaded, not against the pursuer, the true creditor, but against 
a party who is alleged to have acted on behalf of the punuer 
in the transaction. 

On appeal, this Interlocutor was formally recalledi 
and the following pronounced by Sheriff Hunter:— 

The Sheriff having resumed consideration of the cause, recalls 
the Interlocutor of the iSlieriff-Substitute appealed against: 
Finds thatthedopotdtionof the defender bears, that the deponent 
paid for the groziogs to Macfarlane; that the payment was not 
IMud by him in cash, but wo^ accounted for by corn and oat* 
meal which had been furnished to Mr Macfarlane by him 
during the summer; that no receipt passed between Macfarhme 
and himself at the said settlement in so far as he rcmemb«ni, 
and that a load of oatmeal remained due by Macfarlane to 
him after tho said setUemcut, and this remained over as a 
balance to next account: Finds in law, that the payment to a 
settlement with MncTarlauo having been made to or with a 
third party is '[mad the punuer iy< inter alien acta, and, 
therefore, that it m not negative if the pursuer s allegation of 
renting owing, and in ro3i)ect of the prccotling findings, decerns 
against tho defeniler for the sum of fifteen pounds sterling of 
grazing rent, witli interest thoi-e«>u, in tonus of the conclusions 
of the summons: Farther decerns against the defender for the 
sum of ten pounds fifteen shillings sterUn^^, being the sum 
fixed by the parties to be paid on account of the other items 
of the aooount pursued for in terms of their joint minute^ of 
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dftte, (be eleTenth day of October, eighteen bundred aad fifty- 
nine: Finds the defender liable in expenses; appoints an 
aoooont thereof to be given in, and remits to the auditor of 
Coort to tax the same, and to report^ and decerns. 

Non. — While the Sheriflf has airiwed at the same oondosion 
as the Sheriff-Substitute bad done, he has proceeded on different 
gioandsy and a recall of the Interlocutor is therefore unavoid- 
able. 

As the Sheriff reads the deposition of the defender, it in- 
toItss, not compensation, but ])ayment or settlement, for both 
words are used. Uad the articles mentioned been furnished 
by the defender to the pursuer, and a settlement had beeu 
iMde by them by setting off the price of those articles against 
(he gnudng rent, the quality would have been intrinsic^ be- 
oaose settlement is so held to be. 

But such is not the settlement to which the defender de- 
pones. What was the uaturo/of the settlement which he 
swears was made it is difficult to understand. A debt due by 
him to the pursuer certainly could not eo ipto be settled by 
ftxraishings made by tho defender to Macfarlane. In order 
thus (o extinguish a debt due by the defender to the pursuer, 
(he complicity of tho pursuer must have been shown. But 
(he depoeition does not contain a word which even indicates 
such complicity. No authority by the pursuer to Macfarlane 
so to settle for him is statod; nothing is said from which hia 
oonsent or even his knowledge can he inferred; and even his 
name is not mentioned. Macferlane had, indeed, been the 
pursuer's agent in letting the graxingH; but it is not to be 
presumed or implied, much less held as established, tliat he 
was emiMwered by the pursuer to be his agent in settling for 
(he rent in any mode, aud much lesn to ettect a settlement of 
(he anomalous nature dexcribed. i>trong and unambiguous 
words would be required to establish that an agent had 
anthority to- settle a debt due to Ids principal by compensat- 
ing it with one due by himself to the debtor of his principal. 
Throughout, the transaction is ouo with a third party, with 
whioh the pursuer had no complicity or concern, and which 
oould not extinguish a debt due to him. 

But the deposition embodies evidence that the pursuer had 
not authorised such a settlement, for, two years afterwards, 
he^ by a letter, asked payment from the defender. The 
deposition, indeed, boars that the punuor had not previously 
•sked for payment, and that he and the defender had repeat- 
edly adjusted accounts in the interim. Even assuming tiiat 
adjustment is to be read as settlement of accounts, these were 
obviously accounts different from the one sued for, as tho 
appUoation by the pursuer for the payment of it shows that 
ha did not hold (hat i( had been settled. 

Ad, Gio. MlCL^OHLAKi AH, W. Babtie. 



23d Apbil^ I860. 

8HEBIFF COURT, GLASGOW. 

(Mb Shxaiff Ukll.) 



John Arkoit k Co. «. Arnott, Cannock, & Co., and 

OrnsRa. 

KoTatiou — ^Telegraph. — Where gootls lutd hccn howjht on 
credit^ hut misdirected^ and the party to whom Uiey had 
comcy refused delivery until he liad received Uie authority 
of the sellers^ circumstances in which — Held, that a 
new contract had been made^ and the sellers entitled to 
demand cash, semel ac aimul, with delivery of tJie 
goods, 

A party is not boimd to answer a telegraphic message by 
telegraph; it is enough \f he answers by post the same 
day, 

Tex petdtionen ato merchants in Cowoaddens of Glaa* 



gow; the defeaden are merchants in Jamaica Street 
there. In January last, the petitioneia pnxchaaed from 
Meesrs Cash & Lodgard, warehousemen, Wood Street, 
London, a quantity of cloth, known as " Meltons" and 
** Black supers." The terms were 2k per cent, disoonnt, 
if paid before 1st March, or bill of that date at four 
months for the full sum without discount. By an error, 
the package containing the goods was addr^sed to the 
defenders, in place of to the petitioners, and was de- 
livered to the defenders in due course. Tho petitioners 
sent to the defenders to explain the error and demand 
delivery, but produced no documents to show the owner- 
ship of the goods. In these circumstances, and as the 
defenders were also customers of Messrs Cash & Ledgard, 
they, the defenders, communicated with these parties re- 
questing anthority to deliver up the goods. This Carii 
Sc regard refused to do, aud, on Slst January, wrote 
the petitioners, through Mr John McGregor, oommisBion 
agent, offering to give an order for delivery of the goods, 
if tlie petitioners paid in cash. On 8th February, the 
petitioners telegraphed, agreeing to the terms proposed; 
and on the same day, Cash & Ledgard, in answer, wrote 
by post that, on receipt of a remittance, an order would 
be sent to transfer the goods to the petitioners. Bat, 
on 2d February, the petitioners had presented an appli- 
cation to the Sheriff, craying delivery of the goods from 
the defenders forthwith. Appearance was made for 
Ariiott, Cannock & Co., and they stated a defence, sub- 
stantially admitting the £icts just narrated; but pleaded 
that luiviug received delivery of a truss of goods, specially 
addressed to them, they were not only not entitled, but 
bound to hold the same until they could get satisfactory 
evidence as to tho party in right thereof, and to whom 
it would be safe to deliver the same. Subsequently, Cash 
& Ledgard became parties to the action, and statod a 
defence, narrating the offer by McGregor, the acoeption 
in terms of tho telegram, their reply by post, and thdr 
willingneas to adhere to that agreement. 

On these averments, the record was closed on tbo 29th 
February, and on the 2 1st day of March, Mr Sheriff 
Bell pronounced the following Interlocutor:-* 

Ilaving hoard parlies* procoraton, and resnmed oonsidera- 
tion of the whole proces s ; Finds it admitted by the oompearen^ 
Cash and Ledgard, that they sold tho goods in question to the 
porsuers, John Amott & Co., on 28th January last^ conform 
to invoice thereof, No. />/l, the terms of sale being "2^, or 4 



months' bill, Ist March:" Finds that the goods were by 
take, as noted at tlio foot of said invoioo, addressed and sent 
to tho defenders, Amott^ Cannock, & Co., on learning which 
the pursuers, on the Slst Jannary, applied to them for deliveiy 
by the letter No. 5/2 : Finds that the defendos, seeiiig that 
the goods were addressed to them, aud having oorawwally 
transactions with tho oompearers, declined to deliver to the 
pursuers until they communicated with said compearen: 
Finds that tho defenders afterwards received from said oom- 
pearers the letters Nos. 6/2, 6/3, aud G/i, in which they 
request Uiat the goods be not ddivered to the iiniaoecB, but on 
the contrary returned to London: Finds that on the 31 at JaiL^ 
and 1st February the pursuers sent to the oompearers the 
telegrams No. U/2 and 9/3, and the ktter then intimated to 
Mr John M'Gregor, the party in London through whom tbsj 
had sold the goc^ to the pursuers, that they would let them 
have thorn for prompt cash, and allow 3 per cent, discount, 
and they handed M'Gregor the new invoice. No. 0/4, who 
forwarded to the puTsutts, toffether with the letter Na 10: 
Finds that after receipt of thialetter and invoice, the pussnen^ 
on the 8th February, sent a telegraph. No. 9/5, to the oom- 
pearers, la whioh they say—'* Have my goods been rstwnsdf 
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tf not, I will oome to yonr temu; telegraph by return:" Findi 
thftt the oompeeren did not reply by telegnph, but sent by 
port the latter. No. 0/6, in which they say— ^< The goods are 
BtiU in Glasgow, and, on receipt of yonr remittance, an order 
win be aent for them to be transfezred to yoa:** finds that the 
puniu er a had iostitated this sommary action on 2d February, 
and the oompearers not having answered their telegram of the 
8th by electric telegraph, as requested, the said pursuers now 
plead that they are no longer bound to settle as offered in said 
telegrkph, and they decline to consent to any change in the 
terms of the original sale to them: Finds that the consent to 
any alteration in the terms, by the pursuers, was conditional, 
on receiving an answer by telegraph firom the compearers; 
and that answer not having been sent, they were entitled to 
ffJl bade on their original bargain, and to hold the compearers 
bound to it: Binds that the oompearers have not set forth any 
relevant ground for attempting to stop as m trantitu, nor 
have they averred that they did not know they were selling to 
the pnnoers, the nota at the foot of the invoice. No. 5/1, 
showing, on the contrary, that they knew the pursuers were 
different from Arnott, Cannock, & Co., and that the goods 
were addressed to the latter by an error: Therefore repels the 
defences stated for said compearers, and if the goods are still 
in the hands of the defenders, ordains them forthwith to deliver 
them to the pursuers: Binds the compearers liable in the 
expenses occasioned, to the pursuers, botii by the compearants 
snd by the lodging of the defence for Amot^ Cannock, & Co., 
but finds no expenses due by the said Arnott, Cannock, & Co., 
in respect that as the goods were addressed to them, they were 
entitled to refuse delivery until they communicated with the 
oompearen: Allows an account of said expenses to be given 
in, and remits the same to the auditor to tax and report, and 
decerns. 

On appeal, this judgment was reyersed by Sir Archi- 
bald AiiiiOD, who pronoanoed the following Interlo- 
cutor: — 

Having heard parties' procurators, under the appeals for 
the parties upon the interlocutor appealed against, and whole 
process, affirms tiie said interlocutori in so far as this finding 
in point of fiust is concerned, and on the inferences from the 
said facts and findings, in point of law, finds it sufficientiy in- 
structed by the terms of the original invoice and the notice 
subjoined thereto, intimating that the packages had, by mis- 
take, been directed to Arnott, Cannock & Co., a diffinent 
firm from the pursuen ; that the London house of Cash and 
Ledgard, who sold the goods to the pursuers, were aware that 
they were dealing with tlie pursuers* firm, and not with the 
other firm of Arnott, Cannock k Co. : Binds it instructed, 
however, by the correspondence which followed that their 
original bargain, whidi was on credit by a bill at four months 
after date, was departed from by the parties by mutual con- 
sent ; on the one hand, Messrs Cash & Ledg^ird having be- 
come donbtful of the pursuers* solvency, and instructed 
Arnott, Cannock & Company, who had received the goods, not 
to deliver them to the pursuers till they heard further from 
^} y^mi . i^nd the pursuers, on the other hand, beiue desirous to 
get possession of the goods without delay, with a view to 
favourable apiwoaching retail sale: Finds that, in conse- 
quence of these mutual dispositions, anew bargain was entered 
into between John M'Gregor, who had introduced the pur- 
suers to Cash and Ledgard, on behalf of that firm, and the 
pursuers, under the following letter:— 
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"LoHDOV, Jan. 31, I860. 

DlAB Sib,— Being the firrt transaction with Messrs Cash 
and Ledgaid, they would prefer a remittance befora removing 
the goods from Arnott, Cannodc & Co. They take off 3 per 
oent for cash.^ Youn, eta, 

(Signed) " JoHH M'Gbhob." 

Binds that, in answer to this, the pursuer sent the foSowing 
telegra|ih message to Cash and Ledgard, on the 8th oi 
Febnuury : — " Have my goods been returned t — If not I will 
come to your terms. Telegraph by return. BrnplyJ^ electrio 
telegraph — messenger waits answer ; not paid : Finds that 
Cash i licdgard did not answer this message by telegraph, 
but by the p(»t of that day sent an answer to the pursuers in 
the following terms :— 

"LoHDOV, 39 Wood Street, Feb. 8, 1860. 

"Gbntlxmiv,— The goods are still in Glasgow, and on re- 
capt of yonr remittance an order will be sent for them to be 
transferxed to you :** 

Binds, in point of law, in these circumstances, that Messra 
Cash & Iiedgard^s answer by post on 8th February was in 
su£B(nent time, and tiie pursuers were not entitied in the oir- 
cumstanoes to demand from Arnott, Caimock & Co. delivery 
of the goods, without paying or consigning the price, in re- 
spect, 1st) The telegraphic message was not an original pro- 
posal which requir^ an answer by telegraph to constitute a 
contract, but was itself an answer to the prior request by Cash 
k Ledgard for a remittance in cash before removing the goods 
from Arnott) Cannock k Co. ; 2d, The point on whiim ad- 
ditional information, by return of telegraph, was asked by the 
!>unuen was a matter eoflaiertd to the contract as to the 
ocality of the goods, which concerned only Cash k LedgMd, 
as the party bound to give delivery ; and in respect, 8d, llie 
telesraphic message was answered by port the same day, and 
the law has not yet gone the length of requiring a more rapid 
answer even to a telegraphic message : Finds, if the punuen 
had really been disposed to implement the agreement as to 

Saying for the goods in cosh, they might have, within half an 
our, ascartainwl firom Arnott, Cann^k k Co. that the goods 
were still with them, and remitted the money by a bank order, 
and got delivery of them that very day : Therefora altera tiie 
interlocutor complained of, sustains the defences pleaded for 
Arnott) Cannock a Co., and assoihdes them from the conolusionB 
of the action : And finds that they are not bound to deliver over 
the goods to the pursuer, except on payment of their price in 
cash. And on the question of expenses — Finds tiie defenders, 
Arnott, Cannock k Co., entitied to expenses ; but finds the 
complainers, Ca^h k Ledgard, entitied to half their costs, in a 
question with the pursuer, in respect the litigation has been 
in a great decree owing to the misdirection at &st of the 
parcel containing the goods purchased by the pursuer to 
Arnott, Cannock k Co.'s warehouse in Jamaica Street, instead 
of to the punuer*s own, which was in C-owcaddens. Allows 
accounts of said expenses to be given in, and remits the same 
to the auditor to tax and report and decerns. 

For punuer — J. B. Bubnbt. 

For Arnott, Cannock k Co. — W. B. Faulds. 

For Cash k Ledgard— John Mabbhall. 
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17th JjkiruAirr, 1860. 
COUBT OF COMMON PLEAS. 

Christib v. Borsixt. 

Gmtract — Consideratioii. 

Tn defendmt wrote to the plaintiff the following letter:-* 
"I am the holder of two Inlle, as follows: £100 and £62, 
both drawn, etc. In consideration of joor guaranteeing 
to me that the said two bills will be paid and retired 
bj Messrs Owen k Co. when doe, I, in return, engage 
and bind myself to guarantee unto you, first £300 to- 
wards the payment of Scotch whiskies, as follows, etc. — 
secondly, £61 fie towards the payment of thirty-fire 
dosen of Scotch whisky which Messrs Oldfield & Co. 
have sold for your account unto Meanrs C. W. Olivier k 
Co., for which amount Messrs Oldfield & Co. have re- 
ceived a bill drawn by MesBra C. W. Olivier & Co. upon 
Messrs Bradbury & Co., becoming due on the 22d and 
25th February next.** To this letter the plidntiff re- 
turned the following answer: — '*We agree to the pro- 
position contained in your letter of this day*8 date, viz., 
we guarantee that Mesars Owen & Co. will retire the 
two acceptances referred to in your letter when at 
maturity, in condderataon of your having guaranteed 
Mr B. Fisse to the extent of £800 towards the amount 
of whisky about to be delivered to him, and also the bill 
we hold on Messrs Bradbury & Co. for £61 fis, drawn by 
C. W. Olivier & Co., due on the 22d or 23d February 
next.'* 

Held^ that these were independent promises, and that 
the parties did not intend that the performance by the 
plaintiff of his promise should be a condition precedent to 
his right to enforce the defendant's part of the engage- 
ment. 



19th, 20th, and 24th March, 1860. 
ROLLS COURT. 

Staimton v. The Cabron Company. 

Compromise — ^Error in Essentialibus. 

Heldf that where a compromise of a question of 
accounts was of recent date, and bad been made through 
gross error, it was competent to set aside the compromise 
and open up the accounts. 



VICE-CHANCELLOR KINDERSLEY'S COURT. 

Will— Railway Shares. 

Whxbb the deceased made a specific bequest of shares 
in an unfinished railway, — Held, that the calls felling 
due after the testator^s death, were payable by the 
legatee. 



20th Jaituaby, 1860. 
QUEEN'S BENCH. 

Badokb & Ahothkr v. Shaw & Ahothkr. 
Bill of Sale— Reputed Ownenhip. 

Htid^ that where goods aangned by a bill of sale n- 
mained in the poss e ss i on of the sMignor with consent of 
the aflignee, though the bill of sale was duly registerod 
in terms of the Act 16 and 17 Vict., c. 86, they were at 
the order and disposition of the assignor, and on his be- 
coming bankrupt, they fell to the general creditofs, in 
terms of the 125th section of the Act 12 and 13 Yict, 
106. 



COURT OF APPEAL IN CHANCERY. 

Itt re Ths Northumbxrland akd Durham BAHnxa 
Co. ex parte Luard and Wutb. 

Joint-Stock Co. Acts— Husband and Wife. 

A WOMAN holding certain shares in the oompanj, was 
registered as a shareholder in her own name. She after- 
wards married, and the shares were settled fer her 
separate use, but no alteration was made in the register 
of the company. She authorised her husband to receivs 
her dividends, which he did. — Held^ reversing the de- 
cision of the Vice-Chancellor, that both husband and 
wife were responsible as shareholders, and not merely the 
separate estate of the wife. 



1{^H FXRRUARY, 1860. 



COURT OF QUEEN'S BENCH. 

Braohey p. Browk. 

Breach of Promise of Marriage. 

It was pled for the defendant, that at the time when be 
agreed to marry the plaintiff she was actually under an 
engagement to marry another man, and that she did not 
disclose the fact to him. — IMd no answer to the actiou, 
fraud not being averred. 



COURT OF PROBATE 

In the Goods of S. £. Alexandre, decrared. 

The rule is, that a will must be executed acoocding to 
the law of the place of the deceased's domicile at the 
time of death ; but this rule does not apply where the 
will is made in execution of a power of appointment in a 
previous deed* 
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iTB AniL, 1860. 

8HEBIFF COOTBT PEBTHSHIBE. 

(lir SHmrr Babolat.) 

Bud, Thistde on tb6 Sequestrated Estate of Gxobgx 
WATsoir, V. Muxoo Mujuut, of Lintrosfr— e< h coii- 
fro. 

Bankraptoj (SooUaad) Act, 1856, 19 and 20 Vict. cap. 
79^-Oompetitioii between Sequestrating Landlord and 
Trostee. — The tenant o/ajbrm hee<me hanbrupt, and 
foae eequeitrated on 81<f October^ 1859. HU tnutee 
wot not confirmed tiU 17th Novemiber ihereqfUr, On 
12th November^ the landlord appUed for and obtained 
wtnrant of eequeetration for the rent of crop and year 
1860, which was executed The rent teat payable at 
Candlemoi and Lammas m each year^ and the entry had 
heen as at Martinmas^ llth November. ^-Ueid^ that the 
landlords sequestration was invaUd, and the trusteffs 
right was preferable. 

Adoption of leue by tnutee-— «treiiiiufofice9 in which-' 
held that a trustee had not adopted the leases of a bank" 
rupU 

Gkorox Watson was tenant of the taxm of Boieland, 
situated partly in the county of Perth, and partly in the 
eoimty of Forfiff. The ikrm was the property of Murray 
of lintrose, and was held by Watson under two leases, 
in which **heirB-portionerB, assignees, sub-tenants, and 
eraditon, and those acting on behalf of creditors," were 
ezdnded. The rent was payable partly in money, and 
partly in grain, oonyertable at the fiais prices. The rent 
was payable at Candlemas and Tiammas. The entry had 
been at the term of Martinmas. Watson's circum- 
stances, at the beginning of 1859, seem to haye induced 
the landlord to apply for sequestration, which he did on 
15th February, 1859, for. the balance of the first half- 
year's rent for crop and year 1858, payable at Candle- 
mas previous, and in security for the half-year's rent 
payable at Lammas then next, and also in security to 
the extent to which the subjects were liable for the half- 
yearly instalments of the current crop and year, payable 
at Candlemas and Tiammas, 1860. On Slst October, 
1859, the landlord, on a supplementary petition, obtained 
warrant of sequestration in payment and security of the 
rents included in the first petition. Watson became 
bankrupt, and his estates were sequestrated on Slst 
October, 1859, the date of the presentation of the sup- 
plementary petition. B^ was elected trustee, and was 
c(»ifirmed on 17th Norember, 1859. Lnmediately after 
confirmation, the trustee intimated to the landlord that 
he did not intend to adopt the bankrupt's leases, tfid 
ofibred to pay or consign the rents of crops 1858 and 
1859, attached under the sequestrations. On 12th No- 
Tomber, 1859, the landlord applied for and obtained 
warrant of sequestration for the rent of crop 1860, pay- 
able at Candlemas and Lammas, 1861. Sequestration 
was executed, and, besides stock, there was included in 
the iuTcntory, young grass, valued at £27. It does not 
appear that any sales took place under these three se- 
questrations. On 26th Korember, the trustee presented 
a petition for authority to take poesesnon of the crop 
and stock, on consignation of the rents for crops of years 
1858 and 1859. On tho same day, the landlord pre- 



sented a petition £or the appointment of a maoagev 
of the fium, and sequestrated crop and effects. The 
petitions were then ooigoined, and the record closed. 

By the oflbr of the trustee to pay or o(msign the rente 
of crops and years 1858 and 1859, he admitted that the 
nexus of sequestration had been correctly laid on, and 
his right as trustee excluded. He denied, however, that 
the third sequestration (obtained on 12th Norembefi 
1859,) was a valid sequestration, and claimed the crop 
and stock inyentoried. £[e farther claimed the crops 
and stock inventoried under the two first sequestrationai 
in respect of his ofl^ to pay or consign the rents. A 
poinding creditor would have been entitled to demand 
an aangnation on such an ofiTer, and much more he, m 
statutory trustee, was so entitled. On the other haadf 
the landbrd maintained he was not bound to aarign the 
crop and stock sequestrated under the two first war* 
rants, unless he was also paid his rent, secured, as he 
alleged, under the third sequestration; and pleaded that, 
even if the sequestrations were bad, the trustee had| 
rebus ipsis et factis^ adopted the leases, and was there* 
fore bound for the rent. 

Li reply, it was maintained that the sequestration laid 
on, on 12th KoTcmber, in the circumstances, was invalid^ 
as the tenant's whole estates had been vested in the 
trustee, although he had not been confirmed till 17th 
NoTember; because, when so confirmed, his act and 
warrant acted, retro, till the date of the first deliverance 
on Slst October; and the ayerment of adoption of the 
leases was denied. 

The SherifiT (Barclay) pronounced the fallowing In- 
terlocutor: — 

Haring heard parties' proonraton, first on the closed rs« 
oord and on the law of the oase, when the proonrator for the 
landlord declined to renounoe probation, and having again 
heard parties* proeuraton on the proo&, and made avinadom 
with uie whole cause: Finds (Ij tiiat George WfttM>n was 
tenant under the party Mungo Murray^ in the farm of Bcnra* 
land, and others, m terms of leases No. 20 and 22 of prooeai^ 
and of which several yean have yet to ran, " but spedally 
sedudinff heirs-portionerSy assignees, sub-tenants, ana oredi* 
tors, and those acting for behoof of creditors," uid the rent 
stipolated was £95 in money and the value of certain quan* 
tities of victual, converted according to the fiars prices, with 
otiier items of charge, as provided for by the said leases: (2) 
That, on 15ih February, 1859, Mr Murray, the landlord, oh* 
tamed from this Court warrant of sequestration for the 
baJanoe of the first half -vear*s rent of said hrm, and possessioiiy 
so Atf as witikin Perthshire, for crop and year 1858, payable 
at Candlemas then last; and in securitv of the second half* 
year's rent of said crop and year, payable at T<ainmas then 
next, and also to the extent to which tho subjects were liaUe 
in security of the half-yearly instalments of the then current 
crop and year, payable at Candlemas and Lammas^ I860, 
and under the warrant there were inventoried crop, stock, and 
efiects, to the appraised value of £518 Os 6d: (3) That, on 
Slst October, 1859, the landlord, on a supplemental petition^ 
obtained warrant of sequestration in payment and securitv <rf 
the rents included in the said first-mentioned petition, and cm 
the same day the crop of 1859, with some additional items of 
stock, were mventoried and appraised at the sum of £840 12s: 
(4) TbsX the estates of Watscm, the tenant, were sequestrated 
under the Buikrupt Act on 81st October ]ast» and the par^, 
Reid, was eleoted and thereafter confirmed trustee on the 
sequestiated estate on 17th November last: (6) That, imme- 
diately after confirmation, the said trustee intimated to the 
hmdloid his refusal to adopt the said leases, and made cffiw 
to pay or consign the rents of crops 1858 and 1859, fbr which 
tiie sequestrations aforesaid had been used: (6) That, on 12ih 
November lasty the landlord obtained warrant of sequestra- 
tion for the rent of crop 1860, payable at Candlemas and 
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TammM, 1861, and, fhcnon, tlun was inT«&totied and «p> 
pKMied, ranff ffMH at the lom of £27, and atook at tlM TtliM 
of £840 I2t: ]7) That, on 26th NoTembar, tbo trnitee pm- 
aantad a petition to thia Court for aothorilj to take poaiearion 
of the otop and ttoek on oonaigiiatioii of tiMrenti of oropa and 
yeaia 1868 and 1859: (8) That^ on the aune date (28tfa No- 
iFambar), the kndlotd p r eae n t ed a petition to thia Court tn 
the appointaMDt of a manaffw of the aaid faim and aaqi 



tratedoro and eOeti: (9) l[ha^ by the Banknipt Ac^ 19 
and 20 "^^JBt., cap. 79, 800.102, it is enacted that the act and 



wairant of omifirmaticn in fit^our of the tratee ahaU, tjpio 
jmt, tranaler to and vert in' him for behoof of the cnditov, 
ahaohitely and inedeemaUy, "ai at the date of the awiiiealra- 
tioD," with aU right, title, and intenat, the whole pnpertj of 
the debtor, to the cffbet fiiUowing:— ' ' the moreahle ertate and 
elfcoti of the bankrupt, wheroTV ritnated, ao Ikr aa attadk- 
ahle for debt, to the aame efleot ai if aotoal delive^ or poa- 
aearion had been obtained, or intimation made of that <ute, 
Bubjeet alwayi to anoh prefnahle aecoritiea a$ exitted tU HU 
dale of th€ teqmtlratum, and are not mill or rodncLUe," and 
by the 108th aeetion of the lame Act, it ia emwted that the 
iaqneatration ahaD, aa at the *<date thereof, be equifalnt to 
an arreatment in ezeootion and deoree of forthoomiiur, and to 
on exeemted or eompUUd pomdimff/' and kuUy, Kat the 
landlord haa foiled to pro^e any acta on the part of the trustee^ 
wheraby, in the foce of his raf oaal to adcpt^ he aotnaUy did 
adopt the aaid le aaa a, and ao made himaelf, and the estate 
mider his management, liable for the rent of crop 1860, or 
gave the landlord a light to inteifore with him in the dia- 
nosal of the orc» and enioti Tested in him prior to the term of 
Martinmas, 1859, by daiming a preference for the rent of 
crop 1860, imder his aaqnestration for the same, obtained, as 
aforesaid, on 12th November last: Therefore, refuses the peti- 
tion of the landlord for the ^ipointment of a manager as os- 
neoeisary, and in the drcmnstanoes^ unwairanted, and recalls 
the ssqnestration for crop 1860, and <<<«ni«a— ^]^ petition 
under which the aame waa obtained, and asaoilaiea the de> 
fondem horn the said two petitions, and with then ftf>i«iy^ 
orders the cause to the Boll of Motions, that parties maybe 
heard as to the application of these findings to the ssquestra- 
tiona for crop* 1858 uid 1859, resenring oontideration of ez- 
pfimnnii ^^til the ftn W^ issue. 

Kon. — ^It is somewhat di£Bcnlt to raise a question in the 
matter, and it being so ingeniousljr argued, only shows the 
aenteness of mind to invent sobtie ^iftin^ons in law, which, 
for the common weal, would as well be avoided. Each crop 
la liable for the rent of the year of which it is the growth, 
and of no other. The stock is liable for one year's rent at a 
time^ and in suooession, and the hypotiiec ii not preserved un- 
less the nexus of sequestration ia placed thereon, within three 
months after the last term of payment of the year's rent So 
fkr as the crop of 1858-and 1 850 ii ooncemed, the landlord would 
have been bound, even on the application of a poinding credi- 
tor, to have accepted the rents of these years, and given to 
him an assignation to his right of hvpothec. The trustee's 
rights are higher and more extensive than an individual 
craditor using a poinding. As to the stock, the landlord here 
is seeking to apply it in payment of tiuee years* rents all at 
one time. His right to do so is more than doubtfuL The 
trustee was not bound to take up tiie lease, and the landlord 
was not obliged to accept him as tenant. Tlie trustee repu- 
diated the le a ses and churned the crops and stodc on payment 
of the rents for which they were then severally liable, that is 
1858 and 1859. The landlord's only ground for holding that 
the trustee had r^udiated hie repudiation of the leasee ia, 
that he notified to certain tenants of grass-parks that they 
were to pay him their gram mails, and, as the tenancy of su^ 
narks for sheep extended some days b^oud the term of 
Martinmas, therefore, the trustee entered into or continued 
the possession after tiie term. Tliere ii not a shadow of a 
ahade for such a plea. The gnus crop was that of 1859 to 
aU purposes. The lets were before the term of Martinmas, 
and, for any real benefit, the possession was over before that 
term. That the payment of tne rent was postponed for a few 
days beyond the new term of Martinmas, and that some sheep 
continued on the scanty herbage which remained, could never 
convert the ffrass crop of 1859 into that of 1860. If the aigu- 
ment be good in kw, then at 11.59 of the 11th Nov., 1859, the 
gram was the crop of 1859; but, by the talismanic chime of 
twelve houn— tbo mere invention of man to chronicle the 



lapaa of time— iMrtMn waa outnged, and the grass became the 
crap of 1860, king before thatr year had made ita advent If 
the landlord'samment waa good astothegraas, much mora so 
must it be with Sm lomqis, the bulbs of whuh incrsaae in bulk 
after the term for aome conaideraUe time. The hmdktd to 
have tnly tested the oaae^ ahooldt instead of sequesteatiBg tin 
gram of 1859 as am of 1860, have attached tiie sheep thereon 
to the extent of thefir gram mail, and then tiie qneation would 
foiriy have aiiaen^-to whom the maU bdcnged! Oeai^it 
would have been appKcahle to crop 1859, and not to that of 
1860, to whidi other gram mails may yet ^iply fbr the ssaw 
fields. In fbd^ there oannot be one crop apnlioabk to two 
years, though, in hav and uadarmath or rtubfale f't tli«* 
may be two auooeesive crops, or phases of crop, for one sad 
theaameyear. Suppoabgthe bndknd waainthe ri^^thst 
hehadacialmfiorashareof thegrasB4nai],applioable to the 
period aubaequent to the 11th Novembsr, that foot wouhl not 
nave rendered the truatee liable as tenant adopting the laasa^ 
even thou|^ he had actually got payment of tiie maiL Bol^ 
in pofait of foct, he haa not, but did no more than the hoidkrd 
himself did, notified his daim for the grass rents, whicb 
merely raiaed a question of aooounting and competition. The 
posseasion was in the tenants of the grasings^ not the trustee^ 
nor even the bankrupt tenant It ii dear that the trustee hes 
got nothing to do with the appointment of a manager wtaieh 
would have the effoot of preventing him realisiiu^ the bsak* 
rupt's estate. If he haa eifoctually renounced the laase^ or 
rather not adopted it, the form fiuls hade on the landlord, 
who can manage it mnoh more elfootnally and eeonomiesDj 
without the appointment of a judicial offimr. niersfora^ ml 
appBoation for audi i^ipdntment foils to be at onoe dismissed. 
In like manner the application for sequestration of 1860 fob 
to be dismisaed. But the appiicatioii b^ the trustee is aot 
very aptiy fhuned. It asks for an authority which he already 
haa mcrt amply by the Statute^ and which needa no judicial 
supplsment The prayer ought to have been sfanply m reoall 
of the sequestration of 1858 and 1859 (and, Hmigbt be far 
1860); and these firrt two ssqoestraticns are not even ooa- 
joined with the other two petitions. There ie slso the sctsal 
amount of the rents, wb&oh, requires ascertainment. If the 
law ia ilxed, the agents will easily adjust the accounts snd sr 
range as to the withdrawal of the aequestrations, which, if cob> 
tinned, may only involve other questions of risk and daiasge^ 
which it may be wdl to avoid« 

On an appeal, the Sheriff heard oonnael in Edinhmgh, 
and pronounced the following Interlocator: — 

The Sherifl^ having resumed consideration of the ooBJdaed 
processes, recalls the Interioeutor of the Sheriff-Sofasthote of 
date 19th January, 1860, and Finds (1) That George Wateoa 
became tenant, as from Martinmas, 1851, of the buna of Bore- 
land, and others, situated portly in Perthshire and jiartly ia 
Forfordiire^ under the proprietor, the other party, Mango 
Murray, in terms of leases No. 20 and 22 of process (of wfaidi 
several years have yet to run) ; but ** spedallv sednding heiit- 
portioners, assignees, sub-tenantei, and creditors, and tho« 
actingfor behoof of creditors:" (2) That Mr Murray, on IStk 
February, 1859, and 31rt October, 1859, obtained wanaati 
of sequestration, attaching the crop and stoddng, etc., bekngisK 
to the tenant, for a balance due of the first half-year's rat et 
crop 1858; for the second half of rent ci crop 1858, and far 
rent crop 1859, the value of the ssquestrated eflects, asaouat- 
ing, as reported, to £51 86s 6d, and £840 12a, and bdng liable 
for the rents as specified in said warranta: (3) That theeetstee 
oTWatson, the tenant, were sequestrated under the "fiuk- 
ruptcy Act," on 81st October lost, and the party, Beid, wee 
elected and afterwards confirmed trustee on the sequestrated 
estate on 17th November last: (i) That, immcdiatdy after 
confirmation, the said trustee intimated to the landlord his re- 
fusal to adopt the said leases, and made offer to pay or ooa- 
sign the rents of crops 1858 and 1859, forwhich the aequestaoi^ 
tions aforesaid had been used; and that Mr Morxay hes 
failed to prove that the trustee, Mr Beid, has adopted SHd 
leases: (5) That, on 12th November last, the landlord obtsined 
warrant of sequestration against the tenant, Wataon, for the 
rent of crop 1860, payable at Candlemas and I<ammas, 1861; 
and, under the warrant, there were inventoried and j^^prsieed 
young grass, at the sum of £27, and stodc to the value of 
£340 12s: (6) Finds, in point of law, tiiat the warrant of s»> 
questcation obtained by Mr Murray on 12ih November bi^ 
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nml be reoaDed, and reddii the nme aooocdiiigly, in eofkr 
tm regardi the stock on uid ham, in reepeot that, by the pro- 
YiBiona of the Banlcrapfeoy Act, 19 and 20 Viot., cap. 79, the 
aaid stock must be held, ftt the date of the seqnesteation, to 
have been tiansfemd to and vested in the trnstee on the ten- 
ant's seqoestrated estate, to the same effect as if actoal deliTerr 
had been obtained by said trustee, subject to such 



praEanble securities as existed at the date of the sequestra- 
tion; snd that the landlord bad no preferable security as at 
the dnte of the asqneetration for the rent of crop 1860, which 
was not then current; but, without prejudice to the said war- 
rant of sequestratioo, in so for as regards the young gnuB on 
the form, further inteipones authority to the joint minute 
lodged for the parties on 2d April, 1860, and in terms thereof, 
remits to John Fleminff, auctioneer, Bruoetown, near Alyth, 
to Talue the straw and manure appointed to be ralued and 
dven oyer to the landlord, and remits the cause to the Sberiff- 
Sobstitote to proceed further thereon, reserving all question 



Non. — ^Ihe Sheriff has found it necessary to make some 
altemtioos on the Interlocutor appealed from; but he con- 
curs with the Sheriir-Subetatnte in regard to the most import 
taut matter in dininte between the parties, vis., the nght 
einimed by the landlord to attach the stock on the form for 
the rent of crop 1860. The Bankruptcy Act (sec 102), vested 
In the trustee on the sequestrated estate of the bankrupt for 
behoof of Us general creditors, absolutely all the efiEects of the 
bankrupt tenant, indnding the stodc, bb attke dale of the tc- 
fueitratitm, ** to the same effisct as if actual ddivery or pos- 
Mssion had been obtained at thai date, subject always to such 
preforable securities at exitted at iU daieoftke itqwBtlration.'' 
Ji the stock had been delivered, at the d»te of the sequestra- 
tion, to the trustee, it oould not have been sequestrated by 
the landlord, ezoeptprobably, for rents current at the date of 
the sequestration. But the rent of crop 1860 was not then 
ooxnnt. The trustee's right was no doubt subject to the 
Monrities in fovour of the landlord, declared by the warrants 
of sequestration for crops 1858 and 1859. But, subject to 
Iheee claims^ the trustee's right was absolute. It iM quite true 
that aeotion 119 declares that, ''nothing in this Act shall 
affiMt the landlord's right of hypothec." That was » provi- 
■on rsquired in order to preserve to a landlord his right to 
attach, oy sequestration, the crop and stocking of his tenant, 
for lemtapait due or curmU at the date of the tenant's seques- 
ttat&on under the Act, which might otherwise have been held 
to be excluded by the operation of the 102d cUuse. But it 
■eems impossible to bold that the 119th section has the effect 
of giving the landlord m right to attach the tenant's stock for 
the rent of Uie year 1860, which was not ciunrent either l^gallv 
or eonventionally at the date of the sequestration; for, it wiU 
be observed, that the sequestration of the tenant's estate, 
vaadat the Bankruptcy Act, was awarded on Slst October, 
1859, and that ssquestration of his stock was applied for by 
the landlord, only on 12th November, 1859, in security of 
tent of crop 1860 — Bfartinmas having been the term of entry. 
It has been areued that the wairant of sequestration obtained 
by the landlord, between the date of the awarding of the se- 
questMtion of the trust estate under the Bankruptcy Act, and 
the date of the confirmation of the trustee, operated as » mid 
impediment so as to prevent what is called the retro-active 
vesting of the trustee m the bankrupt's moveable estate. The 
answer to this is, that, however inconsistent such vesting may 
Appear to be with the principles of common law, it must re- 
oeive effect; because it is expressly declared and provided in 
the Statute that, when the trustee has been confirmed, the 
moveable estate of the bankrupt shall bo held to have been 
tcaaafeKTed absolntelv, and defivered to him at at the date of 
tk€ oeiiueetration, whicli most exclude the acquisition of any 
right by third parties over the moveable estate, after the date 
of the sequestration; at Itiast, any such right must be subject to 
the trustee's preferable right when he is confirmed. Further, 
it win be observed, that it is declared (sec. 108) that the " Se- 
giwff ration (not the eov^rmation of the trustee) shall, Mat the 
date thereof, be equivalent to an arrestment or execution and 
decreet of forthcomng, and to an executed or comideted poind- 
tng," which cUligences would exclude the right of the landlord 
of the bankrupt tenant to use sequestration for rent that did 
not begin to be current until after the decreet of forthcoming 
had been obtamed or poinding had been completed. There 
^nolappMvtobeiiDygroaadifov hoUIng mt thttralee 



had adopted the lease. It must be kept in view, in oonsidsr- 
ing this part of the case, that the landlord had Attached the 
stock by sequestration, so that the trustee was not in » posi- 
tion to remove the stock immedi*tely on hit appointment^ or 
until the landlord's daim should be satisfied. The averment 
of adoption, indeed, appears not very relevant to this case; be- 
cause the ssquestration finr crop 1860 was not used against the 
trustee but against the tenant. 

AeL J. SFomswooDB. AU, H. J. Mzllb. 



27th Aran^ 1860. 

SHERIFF COURT, PERTHSHIRE. 

(Mb Shuff Babolat.) 

Thomas GABBorBB, Inspector of Poor of the Pariah of 
Ckrapar-Angoa v. Gxoroe Hill, Inspector of Poor of 
the Purish of libbermore. 



Poor Law AmendmentAct—Lmiatio— Settlement.— Cgr> 
cumetancet in which held that a residential iettkment 
liad not been lott^ although the pauper had heen absent 
for more than four years. 

Opinion.— r/ui« relief granted to a family deserted by the 
husband not able-bodied, was relief to ike hui^and, 

Thb facts of this case were as follows:— Malcolm 
Macpherson was bom in the parish of Tibbermore. Fcr 
upwards of five or six yean prior to the term of Martin* 
mas, 1846, he resided in the parish of Ck>upar-Angas, 
and acquired a residential settlement therein. At that 
term he remoyed with bis wife and children to the city 
and parish of Perth, and in February, 1848, Macphenraa 
and bis wife were seised with fever, in consequence of 
which they were relieved by the inspector of Perth, 
which was repaid by the inspector of CSonpar-Angui. 
They were relieved ap to 1st April, 1848. From this 
date, Macpherson supported himself and his wife and 
family up to May, 1849, when he deserted them, and 
they were relieved by the inspector of Perth, who inti* 
mated the same to Coupar- Angus. From May, 1849, 
and onward to July, 1855, embracing a period of up- 
wards of siz years, Macpherson was absent from his wifii 
and family, and out of the pursuer's parish, and during 
this period the wife and children were supported by 
Coupar- Angus, through the inspector of Perth, in conae* 
quence of the desertion. In July, 1855, Macpherson 
returned to bis wife and children in Perth, when they 
were struck off the roll of paupers. In May, 1856, ha 
again deserted tbem, when application was again made 
for relief to the wife and children, which was refused by 
the pursuer, but he was ordered by the Sheriff-Substitute 
to grant tbem relief. Upon the renewal of the burden 
of the wife and family, the pursuer gave the usual 
statutory notice to the defender, in whcee parish Macpher- 
son was bom. On 15th August, 1858, Macphenon was 
apprehended in an insane state in the parish of Moneydie, 
and lodged in an asylum by that parish. The pursuer 
alleged that during all the time Macpherson was away 
from his wife and children he '*was able-bodied, and in 
various parts of the country working and earning his own 
bread, though not asBisting his family." The defender 
denied this, and alleged that he was in a state of insanity, 
and pfoduopd tiio ooireq^oiidwioe betweoft tins pmmw 
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and tlie Intpaotor of Perth in lapport of hki aUegaUon. 
On 7th May, 1849, the inspector of Perth wrote the 
poimer^-**! am lorry that I have to bring the case of 
ICaloohn MaepherMnif with whom joa are well ac q uai n ted, 
heforo joo again, bnt he is in a state of insanity, and 
win not work, and oses yiolence towards his wife and 
children, so that I am aihud if it increases there will be 
no altematite left bnt to put him in an asylnm.'^ On 25th 
Kaj, 1849, he again wrote— ** In regard to Malcohn 
Macpherson, he left Perth about a fortnight ago or more 
In an insane state, and has nerer been heard of since. 
His wifb is somewhat alarmed about him. Of course I 
hare supported his wife and fkmilj since at the expense 
of the parish of Coupar-Angus.** And again on 12th 
June, 1849 — ^^ I am sorry to say that Macpherson is doing 
nothing for the support of his wife and family, bnt wander- 
ing about the country in a state of insanity." After those 
intimations, the pursuer admitted liability, and repaid 
the inspector of Perth the advances made by him to the 
wife and children. Tlio pursuer pleaded (1) The lunatic, 
Macpherson, haTingbeenabscntfromthcparishof Coupar- 
Angus upwards of four years, he. thereby lost his re- 
itfdential settlement therein, Stewart t. Keay^ 10th Doc., 
1868; (2) The mere affording of aliment to the wife and 
children of an able-bodied man during his wilful desertion 
does not constitute him a pauper ; (8) The alleged insanity 
can only be proved by proper medical certificates at the 
time. 

The defimder pleaded (1) The running of the period 
zequisite for destroying a settlement is stopped by the 
granting of relief; (2) The relief granted to Macpherson^s 
wife and fi^mily prevented the loss of the residential 
settlement in Coupar- Angus; (3) Macpherson having 
been at the date of desertion in an insane state, ho was 
neither capable of losing nor acquiring a setUoment. 

Parties having been hoard, tho Sheriff-Substitute, 
(Dr Barclay,) pronounced tho following Interlocutor: — 

Having heard portios' procurators, and miule avizandum 
with the cause: ]«i]ids m matter of fact — (1) That Malcolm 
Macpheraoh, the lunatic pauper, was bom in the defendor^s 
parish of Tibbormore; (2) That for a period upwards of five 
years previous to 1846 he resided withm the pursuer^s parish 
of Coupar- Angus, and during said period he was able-bodied, 
and supported himself, his wife, and fiamily; (3) That in 1846 
he and his famUy removed to Perth; (4) That in 1848, because 
of the temporary illness of himself and his wife, he obtained 
hiterim or casus! relief from the parish of Perth, in which he 
then resided, and the amount of which was repaid by the 
pursuer's narish; (5) That in 1849 Macpherson deserted his 
wife and children, and thereon interim relief was granted to 
his wife and children by the parish of Perth, and again repaid 
by the pursuer's parish up to the year 1855; (6) That Macpher- 
son in 1855 returned to his wife and family in Perth, but 
again deserted them in 1856, when they of new received relief 
b]f order of this Court, and the amount of relief was repaid by 
toe pursuer^s parish; (7) That in 1858 Macpherson was com- 
mitted to an asylum as lunatic, and for relief of his bygone 
and future support this action is now brought: Vinos, as 
matter of law, that the settlement of Malcolm Macpherson once 
obtained in the pursuer's parish has been continued by relief 
afforded by that parish to him directly, or to his wife and 
fiunily: Therefore assoilaes the defender from the conclusions 
of the action : Finds the pursuer liable in expenses : Remits 
the account thereof to the auditor to tax, and decerns. 

Kon. — ^Were it not for tho recent dedsion of the case of 
Amm and KinfawUj the present diipate might admit of no 
doubt on general principles. 

Under the amended poor law, continued residence for five 
yean eonstitates a settlement and (as the law is judicially 



interpreted) oontinnons ab ss n e o for four yaois esaesb tiM 
settieniont, and mitil five yean have again ran their coarse is 
another pMriahf a penon becoming a pauper is esnt back to hii 
Inrth ponah, however distant in piooe^ or remote in time; but 
the obtaining of a settlement^ either original or renewed, is 
interrapted by the person receiving relief and it CdDowi that 
Booh relief within the fomr yean prevents the Ion of thesetUs' 
ment onoe obtained. 

Applying then general principln to the can in hand, it is 
dear tmtt when in 1848 Mocphenon roq^oired tempocaiy raiirf; 
his claim lay against the punoer^s parish, and intemqrted the 
five yean n eoee saiy to form a nttlem«nt in Perth, or the four 
yean required to loon that in Coapar-Anffos. 8o^ too, in 
1849 the daim was still extant, and was admitted; and tti 

aoestion arises, could Maooherson, whilst actual^ a pooptr is 
tieporsoer's parish, loose his settlement tfaereinf 
The porsoer^s plea is, that the relief aflbrded enhsequsmUy 
to 1849 was not to him, but to his fiunily, whilst ha wn elso- 
where residing and able-bodied. But the rdief to the chiUnB 
was aifiarded in and throa|^ him, and the oanaa of that relief 
don not at all infinenoe the piino&pla. It is in tiiis elsBMBt 
that this can diffen from that of Same and Zii^mns. la 
that oan tiiere is a dear indication of opinion thot^ hod rafisf 
been siibrded to the dsaerted fiunily within the four yean, the 
settlement would have been 



The pursuer appealed, but neither lodged a reclaiming 
petition nor craved a hearing; the Sheriff, however, 
ai^nted parties to debate, issuing the following Note:— 

Tho Sheriff intimated to the portin some time a^o that he 
would delay disposing of the pursuer's appeal until the report 
of the can, /oAjufoN« v. Black, 18th July, 1869, was poUiifted. 
It is now reported D.B.M. p. 1298, and it settke the poin^ 
that mere absence for five yean from the parish where a party 
had obtained an industrial settlement is not sufficient to deprite 
that party of sooh settlement, i^ during the said period of five 
years, he wm in receipt of porodiial aid from the pariah of his 
industrial settlement But there are still eome points isA 
oiwn for diaonssion ; and the Sheriff wishn the attsnlioa of 
partMS to be directed to the following^ vis.: — (1) Is it to be 
held in this con that Maopherson, the husband, was a props 
object of parodiial rdief from June, 1849, and doriag sohse- 

3uent years? The fact of his insanity is averred by the dete- 
er and denied 'by the pursuer. But see the oorrespondsBCS 
between the inspector €d Perth and the pmsuer — ^Noa. 11, 13; 
and 18 — ^in which the inspector of Perth daima rdief lor 
Macpherson's fiunily in mpeot ol his insanity ; and Now 83, 
in wldch the pursuer appean to admit the eloim en that 
ground, followed by the subsequent payments to M a ni hei win ^ 
family. (2) Suppodng that it should be hdd that Maepbar 
son was not insane, and was able-bodied, oould relief givaa to 
his wife and children, in respect of his desertion, be rega r ded 
as parochial relief preventing his absence &r five yean from 
the pursuer^s parish from having the efieet of fairing away his 
industrial readence in that parish.— JSTeoy v. aiewari, 10th 
December, 1858, xzi., D.B.M. 89. 

After hearing parties, the Sheriff pnmounoed the ibl« 
lowing Interlocutor and Note: — 

The Sheriff, having heard partin' proomatom on the pur- 
suer's appeal, and mode avizandum with and considered the 
process, J?1nds, in terms of the /rrf, iecond^ third, and /mK& 
nndings of the Interlocutor appealed from: Further flndi^ 
Mth, that on 7th May, 1849, the hispector of the poridi of 
Pertti intimated (No. 11 of procen) to the inspector of Ooopor- 
Angus that liacpherson then was in a state of insanity, and 
was not working, "in consequence of wluch his family wen 
left in a state cf complete destitution, and that it woold be 
ne cessa ry to put him into the asylum," and the inspector ol 
Perth asked the instroctionB of the inspector of Gonpar-Angm 
in reference to Macpherson and his family: That again, en 
25th May, the inspector of Perth intimated to the inapeetor 
of Coupar-Angus (No. 12) that Macpherson had left Perth in 
"an insane stated and again, 12th June (No. 18), that "Mao 
pherson is doing nothing f6r the support of ms wiSi md 
nunily, but wandering the country in a state of insanity," and 
that the parish of Coupar- Angus, acting on then rtatmnimtni, 
recognised the right of the ^e and diUdren of Maohenon 
to paroohial rdief, and authorised the inspsotor of ewQi tQ 
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ip:99 •ooh raHaf to timn from 8d May, 1849, to Aogusiy ISffff, 
•oknowledged the ]i»lnlit]r of Mid piriah of Coanr-A]^ for 
tiie advBDoee to made to Macphmon's wife and haxulj, and 
repaid the mme to the inspeotor of Perth: SHxth, Th»i Mao- 
phenon, in 1865, returned to his wife and funily in Perth, 
and the allowanoee giYen to his wife and femily iben oeaaed; 
that Macphenon dfleerted hie wife and family m Jaly, 1856; 
that iparocfaial relief was given by the inspector of Perth to 
his wife and femily, and thai the inspeotor of Coupar-Angns 
repaid the sums advanced to them by the inspeotor of Perth, 
until on or aboat the 26th November, 1856, when the inspeo- 
tor of Goapar-Angus oave statutory intimation to the inspeo- 
tor of TibDermore — ^the parish of Buophenon's birth — ^that he 
held the Utter parish liable in parocUal relief to Macphenon 
and his fiunily: Seventh, that in 1858 Macphenon was com- 
mitted as a lunatio to an asylom: Finds, impokU of law, that 
the pursuer's parish, Conpar- Angus, in respeot of representa- 
tions that MacpherBon was insane, having recognised the lia- 
bility of said parish to give parodiial rehef to Macphenon's 
wife and children as the PMish of Maopherson's reridential 
seitlemaat, and having paid fiur the relief given to them dur- 
ing the period item May, 1849, to August^ 1855, Macphenon 
has not lost his residential settlement in consequence of hit 
absen c e from Coupar- Angus for more than four yean subse- 
quent to 1846: And fisrater finds, that the punuer ii in the 
aroumstances, barred from pleading that the relief so given 
to Maopherson's wife and ohUdren was relief given to the 
wife and children of an able-bodied man: And farther, et 
gmartUiM, that the punuer has failed to prove that the 
relief so given was not legal parochial relief; in respect 
that Mac^enon was able-bodied: Therefore^ dismiflBwi the 
appeal, and assoilriea the defender from the condosions of 
ihe summons: Plods the pursuer liable to the defender in ex- 
penses, and appoints the account thereof, when lodged, to be 
laid before the auditor for taxation, and decerns. 

Nor. — Macpherson had, in 1846, an industrial settlement 
In Oonpar-Angus; and the question isj, has he lost that settle- 
ment? It is true that absenoe durinff a period <A four yean 
and n day has the effect of caodng uie loss of an industrial 
iefttiement; but such absenoe will not have that effect, if, dur- 
ing the currency of the four yean, Macpherson reoei^ paro- 
chial relief from the parish of his industrial settlement 
fJohtuUme v. Black, 18th July, 1859, 21 J).£.M,, 1296^ In 
that case it was laid down that, if a party has removed from a 
pariah where he had industrial settlunent into another parish, 
wbare parochial relief ii afforded him, and lii^illty therefore 
is admitted by the parish of his industrial settlement, he ii in 
the same position "as if he was on their roU, liabiUty is ad- 
mitted^f' and if he continues in that position, his industrial 
■ottlflment is not lost, "aU the while that it is admitted, and 
lie is getting the benefit of it. So long as he gets relief fiom 
ibe parish of his industrial settlement, he is in the position of 
exfltciaing and enjoymg the benefit of his settlement.** Ap- 
pljinff tiMse principles to the present case^ it is unnecessary to 
ooiUBoer the eflbet of the relieif given in 1848; because, unless 
the relief given from 1849 to 1855 be sufikient to prevent the 
opacation of Maopherson*s absence from causing the loss of 
has industrial settlement in Coupar- Anffus^ his settlement will 
not be pi ese iyed by the relief given m 1848. A difficulty 
aqggested by the pursuer is^ that Macphenon did not per- 
KMudly receive the relief, and that it was given only to his 
wilb and children in respeot of his desertion. But it is con- 
lidflced that the relief must be held as given to him through 
tbean. HisrigfatwaBSOglveninrespectof his insanity in the 
eonunsnoamant of Mmj, 1849; and althougfa, towards the end 
of tbe month, it was intimated that he had deeerted his wife 
in stfi insane state^ the aUowanoe was continued to them on 
UsB same footbg. The way in whioh the oaae^ therefore, pre- 
■anta itself fbr consideration is this, that the defender pleads 
in amiw er to the punuer^s demand that^ as Biaopherson was 
Slot «baent firam Coupar-Angus during any period exoeedbog 
fyar jmxt, without receiving parochial relief he has not lost 
Ills Industrial settlement in that parish, and that, therefore, 
f^Mfc pmesaer cannot insist In any daim for payment and relief 
frtm the defender, lliis defenoe appean well founded. But 
tff^ jpnrsaer's r^y to the defence that the relief was not pa- 
goctuMl relief, beesuse Maephemn was from 1849 to 1865 
^n aible-bodied man; and tiiat relief given to the vnfe and 
^bikivn of an aUe-bodied man, even in the case of his deserting 
tlianij la not parochial relief whioh will operate to the eftot^ 

m^y f witii i g m Mug » wMffilM lettkuwiit. A«u8bi^«bftt 



that propositioa would be well firanded, if pleaded by Ooupaiv 
Angoi — the parish of Macpherson's industrial setuement— 
agamst another parish which gave relief to his wife and chil- 
dren, without any admittum of UabUUy tker^or 5y Ootipat' 
Anffut, the proposition appean to be inapplicable to a case 
like the present, where Oonpar-Angus — ^the parish from which 
Macphenon was absent— has rwomited the relUf given to Ais 
wife and AUdrm at parochial rdirf legally given, and form- 
ing a proper dsim against it as the parish of his industrial 
settlement. In such ciroumstanoes, the punuer appean to be 
baned from pi**H^"g with sucoess that the parochial relief so 
ffiven was not legal upon the ground of Macpherson not having 
been a proper object of panx^ial relief, and consequently that 
his wife and ohildran were not so. At all events, the omis lies 
upon the punuer of instmoting his r^y by evidence, showing 
tisat BiaopheiBon was able-bodMd, an{ tiierafore, that the reUw 
given by his parish was not properly given to him. But (1) 
the plea in bar appears to arise here again, because the parish 
of Perth asked repayment of advances on account of Mao- 
pherson's wife and family, in respect of his beinff insane, and 
therefore a proper object of parochial reUef, and the daim so 
made was admitted by the jpursuer; and there appean to be 
strong grounds for giving eoeot to such a plea of bar, becansa 
the conduct of tiie pursuer in aaeuming nabiUty for Macpher- 
son's wife and children's support during several yean before 
and after the lapse of the four yean from the date of his leav- 
ing the punoes^s nuish in 1846, and not raising the questioii 
as to the defenders liability at the time, must nave made it 
more difficult to prove Macpherson's state during these yean; 
and (2) even if this plea could not be given effect to, there is 
no proof adduced by the pursuer (on whom the enict lies of 
estahfidung the fiMSts upon whioh their rqply is founded) to 
establish that this parish gave relief to Macphetson's wife and 
femily, bdieving lum to m iussne when he was sane and aUe- 
bodied— sudi appean to be the result of the renundation of 
proof by the pursuer and defender. These views upon whioh 
the Interlocutor assoilsing the defbnder proceeds are^ exdudve 
of the question, whether aaeuming that Macpherson was aUa- 
bodied, relief to his wife and dmdran would prevent his i^ 
senoe nom Oonpar-Angus from causing the loss of his indus- 
trial settlement in that paridi--« question whioh was alluded 
to in the opinion by the Lord President in the case of Keay^ 
10th December. 1858, xxi. J), B, M,, p. 89. It apoean that 
in the case of desertion by a husband, lus wife and children 
have a good daim of relief (Say v. J)oonan, 25th June, 1851); 
and that tiie parish of his settlement is their settlement 
(Soger v. JfooonocAttf, 6th July, 1854). It seems to fbUow 
that the relief so given to them is parodiial relief, in respeot 
of his right to obtain rdief from the parish of his settlement 
The paruh so givinff relief is entitled to prooeed criminal^ 
against the husband who has deserted hit wife and femily* 
and so to ccmpd him to support them. There appean^ thsM- 
fcre, to be strong grounds for holding that relief given by the 
parish of settlement of a husband and fether to his wife and 
children whom he has deserted, is parodiial relief whidi pre- 
vents the loss of that settlement by absence, to the same ^Qbol 
as if the parochial relief was given in respeot of his own per- 
sonal inoapadty to earn his subsistenoe. 

Act, John Touvo, Perth, and JoBV Low, Ooup•^AQgQ■. 
AU. Jammb Oovdtm, Perth. 



8th Mat, 1860. 

SHEBIFF COUBT, GLASaOW. 

(Mr SBnxrv SiBasHHor.) 



Mn A. B.) the Wife, v. A. B., the Hudband. 

Hubeiid and Wile— Marriage— 'y<m-ooniinminatiop of— 
Interim Aliment. — A wife raiud an action far intetim 
aUment againgt her hfubandj on the grmmd ofdutrHtm. 
The defence tr<u, (hat the jmreuer had causefettfy fv- 
ftued to consummate (he marriage. The defsnqi 'i(»ac 
held relevant^ and admitted to probatUm^ (he onus being 
laid on the defender. Held, (hat (he frroqf qf the de^ 
fence had faXkd^ and decree for interim oUmmit fr^ 
fWmG§d, 
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Ites wsB aa action for ioterim afiment at the instenoe 
of a WI& agaiDit her hiidMiidf on the groiuid of deBortioQ. 
The pnmiflr waa aged fortj-eeren at the tune of her 
anRiage, and a qiinater. The defender waa a widower, 
aged thirtj-aereiif and had two childxen bj fabfixBt mar- 
liage. It appeared that the partua were married on 
17th September, 1865, and had lived together at bed and 
board till September, 1856; and after haying been re- 
peatedlj aent away and tkken back, the pmiiier had 
been finallj diamimed in January, 1869. Ihia action 
waa xaiaed in September, 1859. The defence to the 
action waa that the ponner had canaekad j reftund to 
aDow the marriage to be conimmmated. llie non-con- 
■nmmation waa admitted, although each declared then 
waa no ph jrical diaalnHtj, and threw the blame on the 
other. 

The defence waa held rderant, and admitted to pro- 
bation. Onaoonaiderationof the proof, the Sheriff (Bir 
Strathem) held that the defence had not been made ont, 
•nd deoemed againat the defender for interim aliment; 
and. on apDeaL Sir Archibald AKfrm adhered.* 

Ad, J. MuixHiAn. AU» J. B. Bubhr. 



8th Mat, 1860. 

BHBBIFF COUBT, GLASGOW. 

(Mb SBBBirr Sibaibibv.) 

JOHH AKD PrBB RxID V. JaXXS M^PhAIL. 

Buapenaion— 'Ifinor— Impriaonment of— ^nraton not 
called.— il mnufr was sued before the SmaU Debt Court 
for damages, but Jus curators had not been called. His 
father, however, appeared in Court, though he did not 
communicate with the suspender. No plea of mmority 
was taken, and the case was decided on the merits. De- 
cree W€u given against the minor, which was extracted. 
Intimation was then given that the defender was a 
minor; but he was, notwithstanding, apprehended and 
trnprifoned. On a suspension — Held, that Ae incarcera-' 
turn was umoarrantabU, and the decree suspended. 

Tan waa a Boapenaion of a Small Debt decree. Thedr- 
oomatanoea were tfaeee: — John Beid was, in September, 
1858, aaed in the Small Debt Court for £12 of damagea, 
£or having taken two baaketa from Jas. MThail^s aon, and 
haying afterwarda accnaed hia children of stealing ooala. 
Beid onlj waa aommoned — ^hia cnraton were not called. 
It waa therefore aaaomed, in raiaing the action, that Beid 
waa mi^; and it waa aTened he looked m^jor, and 
waa hi borinea. It waa ftarther ayened that, when 
Beid appeared in Oourt, he did not plead minoritj, nor 
waa it stated hj hia father, by whom he was accom- 
panied, and who, although not called in the action, yet 
did, de facto, or in effect, aiat himself aa a party, hj aid- 
ing hia aon in hia defence. Decree was giren againat 
B^ and he waa thereafter imprisoned, bat liberated on 
oooaignation, and finding cantion. For the suspender, 
H waa maintained that the sonmions on which the decree 
waa granted waa informal, ineleTant, and inept, and 
John Beid, being a minor, and no curator hay^ been 
oaUed along with him as defender in the action, the do- 
me obtained thereon and whde prooeedings wera nulL 



The sn^ender^ age waa fixed by an extnet from the 
Begister of Births, ttoux which it appeared thai he ins 
seyenteen yeaia of age in September, 1858. 

A proof waa allowed, before answer, of the nvernMOti 
of parties, in so for aa not admitted, width haying been 
led, and partiea' procurators heard, the following Inier- 
locator waa pronoonced; — 

Finds tiiat the decree ionght to be sospaided is not dal- 
latfed, bat on tfaoM 1ml groandi:— <1) That tiie mall-debt 
aetMU on which tho decree foOowed, baring bean faitNfht 
affBiMt tiie eivDaider. ft miliar. witiMMit *^*n^«*«* Mnwir vilii 
mm hie cnraton^ ii ndioatt j ill laid, and the dwree Md pro- 
oeedingi taken thereon noU; (2) lliat the gitwnd of acttoD is 
ineleTant, in le epe ot the poisaer has not libeDed that flw 
ilaiideroas aocaeaofln oomplaiiied of was made wttboot pnbeUs 
caoae: Finde with respect to the seoood rweemi of snap e w ri ffli, 
that it is OD^neoeeaiyin a case of pririkgeto aUoge nd 
prove that the party soed used the Gelumnioas langnafie 
malioioiiBly and without probable caoae; bot, aa est fbra m 
the statement of damages affixed to the samnums, no case of 
priTilqge arises, and the sospender doee not himsdf nanito 
any oireonstaooe wanantiiig the plea whidi he maintHiis: 
Therefore repels the said se«md reason of s ospena i an; Piadi 
with respeot to the first reaeon that it is proved, and is beiita 
jndtioialiy admitted by the respondent^ that the ani^iendar nai 
at the date of institatiog said action in minority, Mid that he 
was not^ and had not been, in trade on his own aoooont^ bet 
assists in the bnsiness of a ooal and wood merchant^ onsied 
on by his Cither, whidi assiitsnoe ooBaists in keepiiy Ui 
fitther's books and giring saperintendenoe to the bnsinea, for 
wbkib. he reoeifes no ssury: Finds it proyed tha^ altfaoogh 
the snsDender appeared in the Small Debt Ooort^ and delea- 
ded ssia aotion, jet no defonoe of minority was set op by hia^ 
and the decree soosht to be suspended passed alter pnof oa 
the merits: Finds, m point of law, that a dvii action raised, 
and carried on aoainst a minor, without either caDing to it Ui 
curators along with him, or, at leasts having them onlled to or 
sistedinthe aot&on before tiie decree^ is^iaidifits ned^ and a 
decree obtained in sooh an action, and the p io f ^w wliugn IbDofv- 
ing upon it are void — therefore sustains the first resaon of 
Bospepskm: Suspends the decree oomplained ol^ together irith 
the diliffenoe and execution following thereon: Finds tiiat tti 
suspemfor having already been liberated from piiaoay it is aa* 
aeoeesary to pronounce any order for Ubecatian as prayed far: 
AppointB the sum oonsigned by the suspender in tma pcooeei^ 
as the condition for obtaining nis liberation od Mtertsi to bs 
paid over to him: Finds no uipuussu doe to or by eitlier party, 
• ftd dewsnifi 

Non. — The second reason of suspension aaema quite aa> 
founded; the wrong oomplaiBed of fc^ tiie respondent in the 
small-debt action wae a wrong done by the —T^iiVr ia a 
pivate oapaotty. Tlie suspender, when he took the bednti 
helonging to the rssnondent from the infont ohihben of Ae 
latter, and -vdien he dwfJMned tfaeee children by •^^ring then 
of stealing coals, was clad with no official charaoler. and 



Blander was ussd, not only without colour of any nsivikge 
enjoyed by him, but was ultroneous and nnwairantabt The 
pursuer was therefore under no oUigatioB in demandiag le* 
paration, to aDage that the wrongfol act done and defiunatory 
language used by the suspender were without probaUe 



In caoee of private wrong of this nature^ the injured party 
satiafiee the re quir eaae n ts of kw when he chargea malloe; and 
hideed it has been said on Ugh authority ttat all that ii 
neoeasaxy is that it should be avened that the all 
iiguriouB— ifdosif on Drial 5y Jwrf, p. 105. In the 

case^ however, malice is ei p r e e sl y ofaamd; but even ii 

of privilege, the kttar decisions have detenntned timt it visi 
unneoessaiT to aver or prove want of probable cauae if maBoe 
was noved— See in particular Gibb y. JBarron, 1st July, 189, 
21 Awion Oases, p. 1099. Then, on the second leneon «t 
suspension^ aU the authoiitieB oonour that where a minarii 
sued oiviUy, the action cannot be sustained, at all events^ cm- 
not be suflnred to terminate in an eflhotual decree if hkcurata 
have not been made partiee to it. The fonn of tiie aotk% 
however, doee not at all ezenmt tiie minor*s p— ^^^ liaheli^ 
for the reparation demanded if a good decree is obtained; the 
rule is that— " Wbere a decree has gone agaiuBt n minor and 
e«itor,ltia tbefooMralflneidie lilieble to peesonal di|* 
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4 ^ramf^B Dom. JM. 207. Bal m to the fotm, 
■totw that tike prinoiide tiiA* "Wliere » minor U 
oitber panner or defender in tokj Action, lie mnst have » 
eorator to rapport liim in hia iiroMontion or defence, nnder 
iHiese Mitliority the suit tdmj be managed on bis parti for 
mm Um i ia eonira eiMiorm indrfmuMm lata muUa ed'^-l. 7, 18. 
Hr Fnunr itatee that "an action bronght againit a minor 
viihoat callinff his enratocs wiU be dismuwd" — 2 Dom. Bd, 
206; bat the Lord Ordinaiy (Cookbum) in Brcwn t. WUwh, 
16th Jannary, 1842-4, Semim 0am {N.8,), 394, heU whexe 
the defander^s minovit j on^ transpired after the action had 
been brooght^ that it woolfl be sufficient to oito the onrators 
by incident diiigenoe. In the present instancs^ the action 
httving been bronght in the Small Debt Court, the whde fonns 
of wfaioh are statutory, oTenif it was otherwise competent now 
to have sospended the decree and acyudged the case as in an 
oiiginal heiaing, the defeot ooold not be oored; because there 
appears to be no method of calling the defender's coratoss to a 
snaU debt action, except associattog them as parties with the 
vdaoTf -wben. the smnmons was lint iaued. Expenses have 
not baen nwarded the sospender, for two reasons — 1st, BecMise 
a pnneinal gicund of chalkoge of the deocee — that tiie action 
on wlmm it proceeded was ixreleTant, want of probaUe cause 
not heing stated in HbeUiiw the slander—has been repeUed; 
and id, because the plea of minority was not proponed when 
tifts parties appeared in the Small Debt Court, so that decree 
was taken by the rsspoodent in good faith. The suspender, 
BO donbt, afsrs, and mdeed pioTes, that after decree was jpro- 
Boonoedy his procoratois wrote the respondent and the officer 
employed by him, waning both of his minority, but tiie 
nq^ender^s appearance, of wUch the SheriffSobetitoto had 
onportonity of judging, by no means indicated nonage^, and 
tiie icspondent was entitled to doubt the validity of a plea 
stated alter judgment, which, if stated before, most have led 
to dismissal of the action. The Sheriff>Subetitato does not 
altogether leave out of view, in diroosing of the expenses, that 
the sospender does not challenge the justice of the deoree pro- 
aoanoed against him on the merits. 

llusjiidgmeiitvas appealed; but Sir Archibald AliBon, 
after hearing, adhered. 



AeL W. B. Fauum. 



Alt, J. L. Ljlho. 



8th Mat, 1860. 

SfiEBIFF COURT, GLASGOW. 

(Mb SHiBirF SxiTH.) 

John Gabdxsr v, Mrs Mabt Alkxakdkr or Fulton. 

CeMO— Triennial Preecription. — The widow of a debtor, 
nominated his executrix, was sued for a debt incurred 
63r her huOwnd in 1850. The husband had in 1851 
applied for (he ben^ of Cessio, and in his state of 
affairs had given up the debt. In defence, prescription 
was pleaded as on an open account; in reply, the account 
m ike state of affairs was maintained as eliding the 
prescription, and as now a debt due by signed acknow^ 
Udgment, — Held, Ae debt was still an open account, and 
as such fell under (he triennial prescription. 

Thu was an action for payment of an open aooonnt for 
£18 inomred in 1850, with interest The Bommons was 
dated on 8d March, 1860. The defender was designed 
and called as Mrs Mary Alexander or Jenkins or Fulton, 
lesiding in Buchanan Street, Glasgow, execatriz, nomi- 
nated and appcnnted hj her deceased husband, Andrew 
Folton or Andrew Crilman Fulton, lately rope and 
twine merchant, Buchanan Street, Glasgow, and con- 
ftEmed aa execatriz to him by the Comnussary of the 
Commiflnriot of Lanarkshire on the 28d day of Decem- 
ber, 1869, and decree was crared for £12 sterling, 
lor goods aold bj the pQiiaer to tbe said Andrew Folton 



or Andrew Crilman Fulton, and was alleged to be ji 
addebted and resting owing by him to the pursuer at 
the time of his death, per restricted account annexed to the 
summons, and contained in a state of affiurs giTen up 
and subscribed by the said deceased Andrew Crilman 
Fulton, under a process of Cessio Bonorum raised by him 
in the Sheriff Court of Lanarkshire at Glasgow, and 
which state of afbirs is dated the 8th day of May, 1861, 
and was lodged in said process on the 9th day of May of 
the same year, with interest thereon at the rate of flf« 
per cent, per annum, fhun the 23d day of December, 
1850, until payment. 

The defences were — the action was incompetent in the 
ordinary Court, and was only competent, and ought to 
have been bronght in the Small Debt Court; that if 
Bucceesftil, interest was only chargeable from the date of 
the action, and only Small Debt Court expenses should 
be allowed, and the triennial prescription. 

Fulton's petition for Cessio, dated in April, 1851, with 
the relative state of his afiairs signed by him, were pro- 
duced; and it appeared that in July, 1851, Sheriff BeD, 
before whom the Cessio was brought, had dismissed the 
process by default, and it does not appear to haye been 
again moved in. 

After hearing parties, Sheriff Smith pronounced the 
following Interlocutor: — 

Having considered the doeed record and whole prooeas, and 
hsvinff heard parties' procurators thereon, in respect the sum 
sued ror being £12 with interest, for upwards of nine yeam^ is 
larger than could have been sued for in the Small Debt Oourt^ 
Repels the preliminaiy plea; and on the merits, Finds that the 
defender Ib sued as ezeontrix nominated and appointed by her 
deceased hasband, Andrew Fulton, fbrgoods sold and delivered 
by the pursuer to the said Andrew Hilton in the month of 
June, 1850: Finds, that in the year 1851, the said Andrew 
Fulton raised a process of Cesrio Bonorum against his oredltora 
in this Court, and in hU state of aflairs, dated 8th ICay, 1851, 
signed by himself and lodged in said procosi, the debt sued Hor 
is stated as owing by him to the pursuer : Findi^ therefiwe^ 
tiie constitotion m the debt sued for, as also its existenoe on 
8th May, 1851, proved scripto'. Finds, that there is no written 
evidence in proce i to instroct the resting owing of the debt sned 
for at the date of the raising of this action: Inmwfind%-bytha 
statute 1679, cap. 83, it is enacted that all actions lor debts 
for "housemaiUs, men's ordinars, servand's fees^ merchant's 
oomptes, and other the like debts' not founded on written 
obliffationB,'' be pursued within three yeai% otherwise the 
creditor shaU have no action except he either prove by writ or 
oath of his par^: Therefore allows the pursuer a wwd, but 
that only by wnt or oath of the defender, that the debt sued 
far is stul resting owing, and the defender acoi^aiiot proof^ so 
Ihr as the same may be by writ: Granti dihgeooe Mainst 
havens and appoints the caee to be enrolled to fix a met of 
proof on 18th April current. 

The case was taken by appeal before Sir Azohibald 
Alison, who diamiawed the appeal, and adhered, in the 
following Interlocutor and Kote: — 

Having heard partial procarators under the piimii^ 
appeal upon the Interlocutor appealed against, and whole pro* 
cess, adheres to the said Interiooutor for the reasons stated Uk 
the subjdned Note, and dismisees the appeaL 

Koa. — ^The tpeeiet faeti here i^ that the debt sued far was 
oontraoted for by the defander^s deceased husband in 18S0. 
In 1851, the debtor haring become embanrasMd, raised a pro* 
cesi of Cesrio^ and in the state of his affiurs given up in that 
process, he gave up the debt sued for as one of the debts 
owing by him at that time. The Cenio, however, was re* 
ftased, and the deoeaaed having afterwards aoquhed a fittla 
money, action was nused in 1859, alter he had died, aninst 
his widow as his executrix for the debt; and prescription befaig 
pleaded hi defanoe, a reply was founded on the a g miseimn <« 
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tiMdebkintlMCMdo pvooaa in 1861, which, it waiaU«s«d, 
took tiie oaie oat of the QAt^goty of open Aoooimti^ and browfat 
H within that of m nnied aoknowleogment of the debt. The 
Sheriff oannot hold wis last aigamsnt as weQ founded. If, 
Indeed, noration of the debt had taken plaoe as by the debtor 
in tiie open aooonnt ngnioff a bill or bond for its amonnt, loah 
n proceeding wonld have altered the character of the debt, and 
brought the new Tonoher within the preecription aoplicaUe to 
■noh Tooohen. But nothing of that aort waa done nere. The 
debtor in the open aooonnt merelj gave np in the state of his 
affiiizs the debt as a sabnsting luLbilitf a year after it was 
contracted. But that does not poTo that m debt was not 
paid in that Toy year, or at least before the three yean' 
pnsQiiptloQ had nm upon it, or in the sobseq u an t years. In 
aU cases of this sort, tne distinction is yital between an ac- 
knowledgment of the debt intra tmnot and one extra a/nmot. 
This disSnction is perfect! ▼ recognised and established in cases 
of prescription of bills, and it has been applied frequently also 
bi questions of presoription of open accounts. 
Ad, Jiios MuBDOGH. AU, Hugh Colqubouv. 



lira Mat, I860. 
SBEBIFF COUBT, GLASGOW. 

(Mb SflKBIFV STRA.THXBV.) 



Poor— Babbaba Caxpbkll v. Johk Smellie. 

Jiiriadiotioii«— Domicile. — A Scotsman, employed as a 
stoker on IheBailway between Glasgow and CarUsU, 
was sued before the Sheriff Court, Glasgow, for the 
aUment of an illegitimate child. The defender resided 
(as the exigencies of his employment required) sometimes 
in CarUsk, and sometimes in Glasgow, though more 
frequently and for longer periods in the former than in 
the latter, — Held, that he had two forensic donUdles, 
one in Carlisle, and (he other in Glasgow, and that he 
was amenable to (he jurisdiction of the Sheriff of Lanark- 
shire, and weU cited as residing in Glasgow, 
This was an aotion of filiation. The point of interest in 
the case was niaed by the fbUowing statement in defiance. 
**Ko jurisdiction. The defender is a stoker in the 
employment of the Galedom'an Bailway Company, at its 
eatablishment in Carlisle, where he reoeiTes all his orders 
and his pay, and all his rest time. His residence for 
npwards of two yean and a half has been in John's 
Place, Bxiggs Court, Melbourne Street, Carlisle. The 
engine on which he is stoker is occasionally detained a 
fyw honiB in Glasgow, and on those occasions he is 
accommodated with what rest and refreshment he re- 
quires at the house of Mrs Ure, Garogad HUl, where 
this summons was left for him; but he has not, and never 
had, a fixed residence there or elsewhere in Glasgow." 
The record was dosed on this statement, and a general 
denial of the pursuer's ayermenta. A proof was allowed 
to the pursuer of her averments, and a conjunct proof to 
the defionder. Subsequently, parties of consent moved 
that the order for proof should be superseded, and were 
heard on the dosed record. But after hearing parties, 
a new ofdar for proof was pronounced in these terms: — 
** Before fitfther answer, allows the pursuer a proof, that 
the defender has now, and had, for a period of fbrty days 
prior to dtation to this action, had his usual residence in 
or sear Glasgow, and therefore amenable to the jurisdic- 
tion of this Court" The Sheriff in his Note pointed out 
the omiiwinn of any averment in the summons of the 
place of conception and birth of the child. Had these 
iMen aywred, and had they oonouned within his juris* 



diction, they would have gone fiur to solve fkkb dUBoEuHy 
raised by the defiance, on the settled princiide that Glsa- 
gow was the locus contractus, and the parties therefore 
be held as having by implication agreed that GUmsgom 
should also be the locus solutionis. 

A proof was accordingly led; parties were heard 
thereon, and the following Interlocutor was pronooneed 
by the Sheriff (Strathem) which accuratdy sums op the 




Hsring heard the psocuiaton for the deliander on th0 pvocf 
led on the preliminary plea of no jo ri idietioin, no •ppwaraiMw 
being made for the punner: Flnde it proved that the defiBoder 
it a young man, twenty-two yean of a^, a nattve of Cantain 
in Lanarinhire, umnairied, uid he reeuled oonetaDtfy with hie 
parents at his place of birth until 1863, when be entered the 
aenrioe of the Oaledmiian Bailway, and dnoe 1855 he his 
acted as a stoker on engines running trains bet w een Glai^pnr 
and OaHisle, and conaainmally to other stations in flootiand, en 
the line of said railway: Finds that at and prior tq inatttoiiaB 
of this action, the defender, when at the end of his joameji^ 
slept in Carlisle and in Glaigow, where he had lodgings, but 
he had lodgings nowhere else: Finds that the defandst^ land- 
lady in Glasffow, besides lodgings, provided his food, and he 
usiiall V paid her fortnightly on his pay-days — ^his landlady ia 
CariiuB washed fiw him, but provided no food, and titere hs 
k^ his clothes and received his wages: Finds that tiie d« 
der slept in his lodffings bothinOanisleandia Glasgow i 
thnes at nis^t, and sometimes duing the day, an the 
driven by uie engine on which he wae employed anived at 
either terminus by dav or night: Finds that the defender riept 
more frequently at OariiaLs than at Ghtfgow, but that was 
entirelv conttn^mt on his employment^ and wae not the rasak 
of choice: Fiiids that the pr esent is an action of affiliatisB 
brought by the pursuer, who resides in Glasgow, and the 
defender wae cited to it by service of the snmmnmi left at the 
lodgings which be oocupiee in Glas^w, and he has i^pearsd 
and pled to the action, both prelinunaiy and on the marilK 
Finos^ in point of law, and under the droumstanoa% that ths 
defender had two domiciles at the date of institntaon of ttni 
action — ^the one being in Oariisle, and the other beiqgin (Bas* 
gow, where he was dted: Finds that the defender was^ and is 
amenable to the jurisdiction of this Ooxai, and was lawfol^ 
cited to the present action: Therefore repels the prelindttaiy 
defence, and finds the deHonder liable in the ezpensea a t t en diM 
the disposal of sud preliminary plea: Allows an aooonnt thereof 
to be lodged, and remits the same to the auditor to tax mad 
report, and decerns. And on the mentis finds that the delsa- 
der denies the pursuer's avennents in the summona: IharefinB 
allows her a proof of all foots and droumstanoes te^ffiag ts 
instruct that the defender is fother of her child: AQowa tbs 
defender a conjoint proof: Grants diligence at the ***-*rniTt cf 
both parties against witaoesses and haven^ and oommission to 
any of the depute-derks cf Court to take the depositaani ef 
havers, to receive produolaons^ certify eihibits, and to vspett 
forthwith, and appoints the case to be enrolled flnrt Govt 
day, that a diet may be fixed lor said prc^bfi prooeeding. 



KoTS. — ^Ihe ciroumstanoes of a party beoomjiy aaMD 
to two jurisdictions through double domiciles, aShoB^ 
usual, is not without proMdent. In the case of 
and trading firms it is m"»»**", but in the case of individoali 
len firequent It has been said, and the illustration is a 
fomiliar one, that a ffentleman who possesses both a city and 
country abode, in dinerent counties^ out in which he eqoallf 
divides Us time, is amenable to the juriadietion of both, and 
in principle the illustration in true. But the mle of ***— *i*^ 
seems to be more exact in cases of sooocmion than in the 
ordinary forensic question. In the latter, while "a man ■» 
have many domidies of action at the same time"— /Vrywiin 
Oonsiit, Oases, p. 288— in the fonner, ''a man can have hot 
one domidle for the purpose of siinoeseion , "— JTarf*! Oem, K 
37, sea 4, note; Piti^fiMi«rv oa AnrmOi^ p. 18, seo. 19. Bk 
scarody posdUe to give any predse definition of dnmkfle^ or 
whether, when defined, the ciroumstanoes would answer tbs 
description where two are contended lor; it mig^ bi^ as 
affizmed in the Boman law, that a man had so set im Ui 
household gods in both places as to appear estaWishedinoolh 
-M-. (fO| 1. 6| l(f. £iiii0^-MTt Brii^ be that in M 
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road from GlMgow to Carikla. It is pKobabk tbftt thflce may 
be ADotiMT ffioa&d for hdldlng the defender sul^eot to thie 
joziidiotioifc of the Oourty tub., rtUio jMOti eonUradiu; bat ab it 
ii not alleged that the child in question was begotten in 
Lanariodiire^ this cannot be taken as m ground of decision. 
It does appear, howerer, to be a lagitimate connderation that 
above half of the defender's business was done in Lanarkshire, 
Tis., from Glasgow to Beattock, that he is a native of Lamck- 
shin, and, till within the last six months, hisprindpal residenoe 
had been in Gbunow, in the house in whidi he still lives in 
lodgings here. Iiie case, however, is a very nice and diffioult 
one, espeoiaUy as during the fortv days immediately preced- 
ing the execution of the summons, he had been only eignt days 
in Glaigow, which appears to have been an nnusuaUy anall 
number d times. 



tolaee his visits were casual without purpose to remain, or that 
m both his intention was soually fisced to divide lus residenoe 
b e t ween them. The usual dennition applicable to a single 
domicile can have no place in a case like the present; we 
American judges have probably most nearly approached correct 
deflnitinns; in one case, domidle ii described as ''a residenoe 
■i a particular placs^ accompanied with positive or presumptive 
proof of continuing there for an unlimited time**— iStner v. 
Ikmid, I. Brnnj^t Rep., 340, note; in another, "an inde6nite 
i n t en t a o n ol remaining"-— JUert v. Kr^ft, 16 JohmomCe JUp. 
188; in a third, "a permanent settlement for an indefinite 
time"-— the iWsiuxs 8, Oranch. Again, it is said "that the 
time is not so essential as the intent —/o&imoii, 3 Peter^t Bep., 
p. 171; PkiUmon <m Dom.,2' 13. But as D'Alxigentr^ a 
nenoh jurist* quoted byPhilllmore (p. 11), says:—" Those 
who have no intention c^ fixing their oomicUe in a place, but 
an absent somewhere for convenience, necessity, or business, 
by no lapse of time can create a domicile, since neither the 
intention without the fact, nor the fiiot without the intention, 
is sufficient for this." ''All jurists agree that there must be 
both intention and fact to constitute a domicile.'* Phil, Dom., 
y. Ii. Here;, however, no single place ham been selected by 
the defender, and yet he is not a vagrant nor a wanderer who 
may be answerable on personal citation, wherever found; he 
has a definite abode in Carlisle, and he has precisely the same 
kind of abode in Glasgow; he neoesaarily requires both, because 
of his avocation; and that very avocation binders him making 
one place more his home than the oUier. It is vain to contend 
that if he is three nights in Carlisle and two in Glasgow that 
that circumstance would alter matters, for the running of the 
train on which he is employed might lixift the preponderating 
number of nights in favour of Glaqgow over Carlisle— the 
intention most be the same as to both. Had there been any 
jKJditinnal (mciB to overbalance the weight of evidence that 
Garlisle was the chief choioe the defender had made, it would 
have been important for the decision of the point; had he been 
married, for example, and had his &mily resided there, or had 
he been a native en the dty, the presumption of choice might 
have supported the view now advanced by him; but none of 
these elements are present in the question. In a reoent 
American case of double domicile, notioed by Justice Story, 
and which was decided by Chief Justice Shaw, the learned 
jndge, in ^ving judgment, said — ''The place of a man's dwell- 
lag house is first r^^trded in contra-distmction to any place of 
bnainess, trade, or occupation. If he has more than one dwell- 
ing-bouse, that in which he deeps or passes his nights, if it 
f»n be distinguished, will govern ; and we think it settled by 
Mitbority that if the dwelling*house Ib partly in one place and 
partly in another, the occupant must be deemed to dwell in 
that townin which he haUtoally sleeps, if it can be ascertained." 
(Stores "Cw^/lici of Law," 6th ed., p. 5i, Note.) But none 
of tbe distingnisMng circumstances pointed out by Justice 
SlubW concur in this case. On the contrary, the fiacts weigh 
against the defender's argument ; his domieUium originit is in 
tbe county of Lanark, ami the very same circumstances which 
nttaob him to Carlisle do so to Glaqgow. The conclusion is 
therefore irresLstible that the defender ii domiciled in both 
oltlee. As noticed elsewhere, had the record borne, as was 
propoMd to be estabUshed at the proof, but obiected to, that 
tbe child in question was begot in Glasgow, and that the pur^ 
ooer gave birth to it there, these facts would have strengthened 
tbe conclusion at which the Sheriff-Substitute has arrived. 



Interlocutor was appealed. Sir Archibald Alison 
adhered, however, in so far as it repelled the preliminary 
defence of want of jariadiotion, and allowed tbe parties a 
proaif but recalled hoc statu the finding of expenses, re- 
marriDg the pnifuer^s claim for the same till the conclusion 
ai the cause. To his Interlocutor he appended the fol- 
lowing— 

2ToTB.~The Interlocutor of the Sheriff-Substitute correctly 
up the evidence in point of fact in this case, and it 
IS to the Sheriff that it brings out a double domicile at 
end of the railway against ihe defender. It ii true the 
ler only slept one Sunday night out of dgbt in Glasgow, 
^fujk wh«i there he came always to the same lodffings, where 
be alept and had his regular resting-place. Tbe defender had 
pot m residence in Gla^w, but he seems to have a domicile 
" M his busineH led him to be geuenlly en the 
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15TB May, 1860. 
SHBBIFF COURT,. GLASGOW. 

(Mr Smatipr Smith.) 



The Citt of Gla.soow Bank v. John Lockhart. 

Bank Cheque— Eudorsation of— Mora. — A cheque wot 
drawn by A in favour of B or order, upon the British 
Linen Compan^s Bank; it vtas endorsed by B, for 
vahie^ to a branch of the City of Glasgow Bank, B 
having failed, tinieously, to execute the commission for 
which the cheque had been granted, it was recalled by 
A, In an action raised by the City of Glasgow Bank^ 
Jifieen months after the date of the cheque, for payment 
of the contents — Ileltl (1) that, as undisputed onerous 
holders, the City Bank was entitled to recover; and (2) 
that intimatioti of the dishonour of tite cheque to the de^ 
fender was unnecessary, as that had been caund by the 
defender himself. 

This was an action for the recoTery of a sum of £106 
sterling, contained in a draft or order drawn by the de- 
fender upon the agent of the British Linen Company at 
Glasgow, payable to George Robertson or order, and en- 
dorsed by Robertson to the pursuer. The draft or order 
was cashed by the pursuer's agent at Perth, and having 
been transmitted to Glasgow, was presented to the 
British Linen Company in Glasgow, but payment was 
declined. The City Bank then raised the present action. 
It appeared the defender had stopped payment of his 
draft by intimation to the bank, on the ground that 
he had originally given Robertson the order as a fund 
from which he was to buy cattle for, and send them to 
the defender; and as he bad not timeously purchased 
and sent the cattle as instructed, the defender had recalled 
his order. 

The defences were (1), he was entitled to cancel 
or recall his draft at any time before being cashed by 
the bank on which it was passed; (2) in the special dr- 
curostances he was so entitled, as Robertson had fidled 
to perform his part of the contract in not timeously for- 
warding the cattie as commissioned; (8) mora, the order 
was dated 9tli April, 1858, no demand for payment wag 
made till 3 1st May, 1859, the summons was not raised 
till 27th July, 1859, and the defender assumed that the 
order had either been destroyed or not cashed ; and (4) 
as a consequence of the pursuer^s delay, Robertson who, 
at tlie date of the order, was in good drcumstanoes, and 
could have paid the contents, was now in poor oiroom* 
Btanoes, and unable to pay, 
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On tbeia «Twm«nti the noofd was dond. 
P«rtifli haTing been hetid« Sheriff Smi 
the fS[>Dowmg Interlooator: — 

ECftrinff onmiilMwl the ^? I wh mI rwwwi Mid whole vnotM, tnd 
hftTing heeid pertiei* pioeantott thercoB, in hek, Fiadi thftt 
the defender doee not deny tilwt he drew the dnA or otder 
flBunded on, being No. 5 of mocwi; FSnde that nid dnA or 
order ia dimwn mr the defender on the Biitiah Linen Cooa- 
pany, payable to Geom Bobcrtnn or order, and the defender 
admita that he hinedf atopped payment thereof at the bank 
on which it ie drawn: Finoa that ue defender doea not deny 
that the aaid Geoige Bobertaon endoraed aaid draft or ordor 
tothepnnoenlorTahie: inUw, Pinda that the draft or order 
ftwnded on having been drawn by the defender, and made 
pavable to the payee or hia order, the paaoeri, ai onerooa 
UorMoa and holderB therool^ are entitled to leoorer the aom 
therein montioped bom the defendor, ai drawer, and that the 
defonder ia not entitled to plead agalnat the poraoer any do- 
fenoe which he misht haye agaiaat the payee: Finda that the 
defender, himarff, having oaand the diihonoar of the draft by 
tht bank on whidi it waa drawn, it waa unneoenary to give 
any notice of anoh diahonoor to him: Therefore, repela the 
defenooa, and deoema againat the defender in terma of the 
oonoloaona of the annunona: Finda the defender liaUe in ex- 
p e n o e i, of which allowa an aoooont to be given in, and remito 
tht iame, when lodged, to the auditor to tax and report^ and 
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WiLUAM M'KsBeoE & Co. V, WiLUAM M^Abthub 

avdOthkb0. 
We refer to the caae reported bebw, Bi^Nair j- Co. t. 
3iPArihtr and Others^ in which the fiMsta and dreom- 
staaoeB are so nearly identiealf that the Ihterloeator in 
the one ease only yariea in one or two particalaiB from 
the other; and both were decided on the nine gromnda. 
Ad, J. Naismixh. AU, Joora Tatlob. 



The caae waa appealed, and after hearing partus, 
Sir Archibald Aliaon adhered, adding the following: — 

Kon. — The $peeUi faeli here appeaia to be that the de- 
ibndcr, Lookhart, granted the cheque libelled on for £106, 
dated 9th April, 1858, on the British Linn Company'a BMik 
at GhMgow, payable to George Bobertwm or order, who in- 
doTMd the Mme to the pmoaen, the City of Glaagow Bank, 
and by whom, it ia aUeaed, the amount waa paid to Bobert- 
aon. The defender allegea that the object in granting thia 
eheqne wae to pat Bobertmn in f unda to purohaie oatUe for 
the defender*^ belKxtf, bat that he nevw aid ao, and that^ in 
oooaequenoe of that feilare, he, the defender, ooontermanded 
payment of the cfaeqoe at the bank on whcnn it wae drawn; 
and that he heard no more of the matter for above a 7oar, 
when adaim waa made upon him for the emoont of the 
eheqne by the City of CHaagow Bank, by whom the Hune bad 
been oaahed to Bobertaon. The defender doea not aver that 
he intimated that he had itopped payment of the cheque to 
Bobertaon, to whom he had ffranted it> nor doea he deny the 
averment ol the puraners, that the cheque waa indorsed to 
them by Bobortaon for vaUte reedoed, whidi appeara indeed 
to have been the caae from the defender's own statement^ and 
the production of the obeqae by the pnzauers, with the indor- 



ion upon it. The defender did what was practically the 
ae thing as drawing a cheque, and paying it away to an- 



other, upon a party who owed him nothing; for, after giving 
away the cheque here^ he countermanded payment of it et the 
bank, after, from aught that appeara in prooeis, it had been 
indoned by Bobertaon to the present pursuers, the City of 
Ghwgow Bank, for value. In. these oiicumstanoea, it appeara 
that the poraoers* daim to be reimburaed for the amount of 
the cheque is indiaputable. The Sheriff haa not overlooked 
the plea maintained for the defender that he has lost reoourse 
againat Bobertson, who haa now become inaolvent) in oonse- 
quenoe of the pursoers' long delay in making their pnsent do- 
mand. But thatdoea not appear to afibrd him a valid defence, 
because^ having drawn and handed over a cheque^ and then 
eountermanded payment of it at the bank on whom it was 
drawn, he waa bound to have looked after it himself in pro- 
per time^ and ia not entitled to throw upon the bank who 
oashed the cheque^ which the party to whom it waa payabb 
had put into the drde, the oonaequenoes of hia own nariigence 
in not looking better after hia own amnt, to whom be had 
granted the draft; and as the defender himself admita that he 
had stopped payment of the cheque at the bank, it waa of 
oouiao unnecessary for the purauen to give the defender notice 
of ita having been dishonoured. 

Ad, M'Gbxqob, SnvBHSOH, & FLWoro. 

AU, BOBBBT SorOLAZB. 
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Nathaihel M*Naib k Sons v. M^Arthub akd 

Othbbs. 



and Agent — Sale— Bestitntkm — A jtroewrtd 
an offer to sell from B, A^ who had no fiadt^ 
showed ike offer to C, that he might purchase.* A 
and C examined the goods. The jmrduue woe eam- 
pUted bg A alonej and the terms were^ caA on de* 
Uverg. DeUverg was taken hg a person laAo rtprt' 
sented himsel/as seni bg A^ and stated that A wonid 
call andpag the price htfore the vessel sailed m vJUdt 
the goods were to he shipped. The vessel sailed before Ae 
time specified^ and A and C left the place at Ae saase 
time with the vessel; but neither had paid the price q/* 
the goods to B^ though C averred he had bought Aem 
from Ay and paid him the price, — Beld^ (hg the Sheriff'-^ 
Substitute) that C, as principal^ was Uable frrr the acts 
of his agent. A, and was bound to restore, {Bg the 
Sheriff-Principal,) that, as A and C were joint adven- 
turersy and had conspired to get possession of the goods^ 
OH fidse pretences, wiAout paging for them^ B was an* 
titled to restitution. 

Tbis case originated in a petition, in which it was stated 
that the defenders had, in January, 1859, called at the 
petitioner's office, in Campbelton, with the Tiew of pnr- 
chasiDg a quantity of old metab; and, after repeated 
calls, by both parties, who appeared to be acting to- 
gether, finally agreed, on 3d February, to take the lend 
and bolta at the petitionera' pnoe, yiz., £18 10s fiar the 
lead, and 8d per pound for the bdts, all to be paid on 
deliyery. On 4th February, deUvery was taken tj n 
man named Brothera, who acted for the defenders. A 
note of the quantitiea deHyered was handed to Brothers, 
who said be would hand it to Bocka, and payment 
would be made on the afternoon of the same day. Hie 
petitionerB sent for the money hi the afternoon, and lor 
anawer, it was said that Bocks was buqf shipping 
on board "The Town of LiTerpool;*' but, as the 
was not to sail till Saturday erening. Books would oooae 
to the petitioneis' office, on the forenoon of Satordny, 
and settle. The smack, however, sailed late on FUdaj 
night, or early on Saturday moroing, for Glasgow; 
and M*Arthur and Bocks left by the steamer on Satur- 
day morning, without making any oommmiioation to the 
petitmenk It was then ayeiied that Bocka and M' Ar« 
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thnr, acting together uid in oonoert, by fitlie protenoee 

•ad asBoranceB obtained poneanon of the goods without 

any intention of paying for them. In these circmn- 

stanoes, restitation was oraTed, and interdict against 

deUveiy of the metals by the master of the yessel, then 

lying at the harbour of Glasgow. Ko appearance was 

made fcft Books or the master of the smack. M'Arthnr 

appeared, and gare in a defiance; and appearance was 

made for a firm, Easton k M^Arthor, of which M^Arthnr 

was a partner. M^Arthnr, as an indiridnal of the 

firm, had, meantime, consigned in Court the yalue of 

the metals, and got possession of them; and pleaded, 

as preliminary, that the conclusions were inept, as con* 

ngnation bad been made, and posseesion obtained; and 

that, therefore, an ordinary action for payment was the 

proper course. The merits were met by a general de* 

nial and an ezplanatSon. That explanation substantially 

was, that Bocks had called on the compearen, and showed 

them an offer to sell by the petitioners to Bocks; that 

M* Arthur went to Campbelton to examine the metals; 

that he there bought them from Bocks and paid him the 

price, and he bad nothing to do with what might hvre 

passed between the petitioners and Books. 

The record was then dosed, and a proof allowed. The 

pfoof was taken chiefly on commission at Campbelton, 

and on bebg reported, and parties* procurators heard. 

Sheriff Bell pronouneed the following Interlocutor: — 

Haring heard parties' nroearatoriy and reimnad oooBidera- 
tloii of the proof, prodaonons, and whole prooen: Fmds that 
BO amManDoe has been made for the defender Bocks; there- 
ion^ holds Um as oonfeend: Finds that no appeanaoe has 
been made finr the defender, Patenon, he baring no penonal 
intefest in the matter: Finds that the smn for which the old 
lead and oomporition bolta in oneetion were mM, barinff been 
eonrigned in the hande of the Ulerk of Court, by the delander 
M'Arthvr, and Eaeton ft M'Arthor, after Um action was 
raised, as a sorrogatam for the metal itself, and the interim in- 
tevdiot^ prerioady granted, baring been thereopon recalled, 
the question now at issue is — ^whether the pursuers have a 
light to said ooosigned stun, or whethw the siud defenders are 
tttitled to an order on the Cleric to repay it to them ! finds 
that» on 26th January, 1859, the defender. Bocks, waited on 
ibtb pursuers, at their wood-yard in Cempbeltoii, and stated 
that he had been sent by a partyinGlassow to boy old metal, 
and obtained from the puisnars the nussive, No. 5/1, which 
is as foaows^— <* Campbelton, 26th January, 1859. N. Mao- 
Nair ft Sods agree to sell a quantity of scrape, malleable, all 
they haye^ whatever quantity it may turn ou^ at the rate of 
three pounds sterling pjer ton — cash to be paid on delivery, 
and to be lifted where it lays by Peter Bodes, the purchaser, 
within ten days from this dated. (Signed) N. Macnair ft 
Sans:" Finds that Bocks had no funds of his own, but ap- 
pears to be one of a set of persons who travel about and ascer- 
tain where old metal can be purchased, and report to dealers 
who have some capital, by whom they are put forward to 
effiMi a purchase, on the condition and understanding that the 
goods wiU be immediately taken off their hands at a small ad- 
vance, so that they may be enabled to pay the original price 
and pocket the diflerenoe: Finds that Bocks, on obtaining tiie 
said missive^ returned with it to Glaseow, and showed it to 
the defender, M' Arthur, who admits Suki he thereupon ar- 
ranged with Bodes to take the metal off his hands at £8 5s 
Mr ton, if he (M'Arthur) found it suitaUe for his purpose: 
Finds that^ in order to ascertain this, and also to look at the 
old metal, M'Arthur went himsdf to Campbelton on the 28th 
January, 1859, accompanied by Bodes and certain other par- 
ties, culed Brothen, Idorrison, and Beid, all dealers in scrap 
metel, but subordinate to M'Arthur: Finds that the whole 
party lodged together in the same tavem'at Ounpbelton, Mid 
shand two beds amon^ them: Finds that M'Arthur took a sum 
of £60 or £70 with bun in bank notes, and also obtained a 
letter of credit on the branch of the Clydesdale Bank at 
Campbelton for £200 on the 81st January, the whole of whidi 



sum he drew between that date and the 4th February fbOoW* 

ing: Finds that within that period various purchases of old 

metal were made from dififinrent parties, the cumulo nrioe of 

whidb, according to M'Arthur's own statement and ue copy 

account, No. 6/1, amounted to £254 6s 6d: Finds that in as 

hit as this metal was paid for, it was so paid entirely out of 

M'Arthur^s fbnds^ none of the rest of the party being ap« 

parentiy poawsMd cl any Amds: Finds that both M'Arthur 

and Bcfcks risited the pursuers' premises several times, and 

two purchases of old metal were made, which were paid for 

on cwUvery by Bodes out of M'Arthur's fimdi^ the finrnav 

receiving a small advance or commission from the letters 

Finds uat on Friday, the 5th February, the old lead and 

metal now in question, and which were not induded in the 

said misrive No. 5/1, were sold by the pmsu e is nominally to 

Books, the lead at £18 10s per ton, and the botts at 8d per lb., 

cadi en ddiveiy, and on the following day the party. Brothers, 

oaDed and got ddiveiy of the metal, together with an invoke 

blank in the purdiaser^s name^ because they '* wanted to keep 

M'Arthur bound fior the piioe:" Finds tiiat the metal was 

not paid for by Brotiiers, but was taken down to the quay to 

be weighed, when Brothers said it would be paid, and the 

pursuerssentthdrfoceman, Angus M'Sporran, with it: Finds 

that M'Sporran met M'Ardmr and Books en the quay, and 

Bodes said he would call the IbUowinff morning to pay the 

aooount^ and he farther said in M'Armur^s hesnng that the 

1 called the "Town of liverpod," which had r 



by M'Arthur, and on board of which the metal was to be 
shipped, was not to leave Campbdton till the following evening: 
Finos that M'Sporran was satisfied with these assurances, and 
after he Idft the quay the metal was put on board the vessel, 
having been previouiuy, according to the l e p ies ontati o n in the 
account^ No. 5/1, sold to him by Bocks at an advance of ten 
ddllings in aU upon the lead, and some trilling advance en the 
bolts: Finds that instead of waiting till the fdlowing evenin|% 
the "Town of liverpod." with M'Arthur's ssnotion ai^ 
knowledge, sailed tiiat night about twdve o'dook, and both 
M'Arthur and Books, as well as Brothers and Morrison, left 
Campbdton on Saturday morninff, without any payment bdng 
made to the pursuers for their SMd metal: Finds tiiat the pur- 
suers presented the petition, No. 1, immediatdy on the arrival 
of the "Town of liverpod" at the Broomidaw, and on the 
8th February, 1859, obtained interdkt aaalnst the master 
partihg with the metal to Bodes or the other defenders, but 
which interdiot^ as above stated, was recalled on ooosignatioB 
of the price being made: Finds that Bodes himsdf, when 
OTMn(«^ M A witness ti» emua, has deponed^" I was hi 
Campbdton in January last; I went there by the instmotions 
of the defender, M'Arthur, to purchase any iron or old metal 
I could get; I was to be naid a commission for buying it; I 
bought some copper (metsl) from the pursuexs; the defender. 
M'Arthur, came to Campbdton and saw the copper (metali 
befiore I bought it; I had no interest in the purchase beyona 
theconunisrion:*' finds that it is not distinctiy proved whether 
M'Arthur ever gave Bocks the price of the lead and other 
metal in question; but there is a presumption in M'Arthiv^s 
favour, that he did, from Bocks having discharged the account 
of which No. 5/1 is admittedly a copy, the origmal htin^ pro- 
duced in another process arising out of a predsdy sunQar 
transaction, in whidi, however, the metal carried off without 
payment was of greater value than in the present case: Finds 
that M'Arthur's contention is, that he is hino way respon* 
siUe for any fraud oonmiitted on the pursuers by Biodcs, and 
that he and his firm, as second and distinct purchasers frvm 
Bodes, were entitled to ddiveiy of the metal out of the vessd 
which he (MlArthur) had frdghted, and had no connection 
with any pecuniary daim which the pursuers may have 
against Bocks: But finds that the whole droumstanees of the 
case go to show that Bocks was a mere agent in the hands of 
M'Arthur, and tiiat although Bocks bought in his own name^ 
he in reality bought for M'Arthur, and that there was no 
&oiia Jide second sale by Bocks to M'Arthur, but merdy a 
handing over of the goods by the former to the latter for an 
advance or oommisnon prerioudy arranged, M'Arthur being 
throughout tiie prindpal: Finds, in point of law, that where a 
factor or agent buys in his own name, the prindpal is never- 
thdess bound to the sdler whether he knovrs or does not know 
his name in the first instance, and altho'^h said sdler may 
have debited the agent with the price, Inon^tm, 6th Feb., 
1829, 9th £am, S Qrm.^ p. 78: Finds farther, in the words 
of Professor Bdl (CImsi. vol I*, p. 492) tiiat "tiie remedy 
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i^iiMl th« priBdpd wffl Mllw hui, «ith«^lfl^ by My 
fdmle f^rMOMBt bciWMa th« prineipd and the fMtor, thiit 
fh«fMtoraioMdaQ1wi«|M)iMCbli; orSd,wlMntliepriBolpal 
luM paid fht ptioe to bfa agwl who has icpauidwad it^ imlii 
Iha dfty of Mjinwl lu« bm alkmwl feopiMy tad tiie nlBei|Md 
1u« boon lod to baHoTo tfast the agwl akne wii nfiod on— 
(wbkiiVMBottheaMlMn); orSd, by the wiuuuwieugu of 
HmhdbarMb^ wiUi a lam bohnDe doa to the prindpal:" 
nada ihak, aa in » qoaatfoa Dotweea the puaoera and BMkM, 
it Sa phin that if the prioa of the metal bad bean ooMign«l by 
Un» the pwau at a woold be entitled to an order to set vp aald 
prioa, and M'Artfamv or Baaton k M'Aithmv aa BiMka' nin- 
eipai, and eognlnnt of tiie fiwt that Booka bad no liflht to 
eaityoff the goodatifl be paid fbr them, are in no oettar 
poai&OBaar^gaidB the parroera'daiin than Booka Umaalf; lor 
the kMBp if than be a Im, cannot be aUowed to ftdl on the 
paitiea ij|pi^ iHiom the wrong haa bean oommitted, but 
mnat fldTnpon the ptinaipali^ who bn?e or bnTo not been 
deoaifed by their age nt i Ttndan lepela the defanoaa^ and 
in raqwot die dateden, M'Artiivr, and Baaton fe M'Arthn^ 
obtained deli WT of tiie metal on oonaigninff the ptioetliereo^ 
being £S6 8e m, anthoriaaa the oleric of Oonrt to pay over 
the aald o om ai gned price to Aepgraoeii, being the a oi Toga tDm 
for the metal itmU; reatontkm and deliToi^ of irfiioh la ihb 
primacy oondnrion of the petition: Finda the aald defendera, 
M*Axtibnr, and Baaton feM'Arthur, liable in ezoenaea: AHowb 
an aeooont thereof to be given in. Mid randti tne aame to the 
anditor to ttt and wnort ^ and « ^fwwn fi 

On appeal, after hearing the ptoomator tot the pur* 
enen, lad Mr A. Mniei AdTOoaie, ooamel fbr the de- 
ftndevif Sir ArnhiTwiM Ai*e"" adhered) *i^<itfig the fid- 
lowing:— 

Nofl.— Without aai wHng that the able and aitifwJatelntM^ 
loevtar of the Sheriff-Sabetitiite^ pnnonnoed in tUa oaae ia, in 
•nty ndnnte partfeohr, bone out br tiie eridenoi^ then la 
•noQji^ of it amply aopported by proof to warrant it ao ikr aa 




in qneation to haTO entered into n aort of jcdnt trade or eon- 
o«ted phm, lor the pnrofaaaaofold Iron and other metab-in 
and near Oempbeiton, on apeailation. Whether or not they 
had at tet any derign in aotang frnudnlentiT or tortionaly in 
the proeeeotion of that plan doea not appear from the eridenoe. 
Bat it la eatabliahed that Booka baring reoeived inlbrmatiott 
tint than wan qnaatitiea of old metal to be had in that 
naigfabonriiood, he and M'Arthvr, along with Brothera and 
othir two partiea, alldealera inacrnp iron» went to Campbelton 
in Uie end of Janoair, 1859, in company together. Aooom- 
modation waa ordered by M'Arthor lor ibnr of the party nt 
an inn or taTom in Oampbelton. Thither aooordingly they 
went on 28tb, oooapied one room, took their meela togethnr. 
and, aa the inn waa crowded in eoneeqaenoe of the fiur, ahared 
two beda among them. M'Arduirwaa eridently tbeohief of 
the party, and appeared akne to han the fbndo neoeemrf lor 
canying on their apeoalationi^ aa is abmidantly pioTed not 
only by the pande eridcnoe^ but by the benk cradit for £800, 
No. 7, produced in prooeas. Two pnrcfaaflea wen made by 
M'Arthor and Booka, and pnnotoaiiy naid for, lo that no 
qneation haa ariacn abont them. A tUra pnrrhaae, however, 
waa made by M'Arthor and Booka, which waa not paid for, 
and haa given riae to the preeent praoeedinge. It appeara 
that thia pmrchaae waa made by theee two pertiea in the even- 
ing from the paranen, and th^ having aent to the weigliing 
hooee, where the weiglung of uie metid waa going on, to get 
payment of the prioe, when Booka and M 'Arthur wen both 
there, Booka aaid to tiie meannger, in the hearing of M'Arthor, 
and when the hitter waa aboat a yard off, th*t he could not 
get to the bank at that moment^ but that he would aend the 
money at half-paat ten the following morning, and th»t the 
veaaei which waa to convey the iron to Gla^w would not 
aail tin the following evening. Thia veaaei waa chartered by 
the defender, M'Azviur, bu^ inatead of aailing on the tbllow* 
ittg evening, miled during that aame nighty and on the follow- 
ing morning the whole piuiy diaappeared — one of them having 
come back to Olaagow, and the other having eone to Ayr. 
The practical reeult of all thia waa, that the old metala in 
qneation wen carried off from Campbelton without their prioe 
bebig paid| or any credit or lecoritf for the aame baring been 



given. The bffl at the inn in Oampbelton WM eidend, the 
ni^t befon the party lall^ by M'Aittnr, and the BOMy leH 
on the table for the waiter; it la not dietinetly nnnd bqr 
whom, thoudi the preaompticn la that the party mbo erdwed 
the UQ paid ita amount. Withovt pretending to any ttat 
then la lienvQoh diatinot eridenoe of frnnd on the paii ef 
M'Artfanr aa woold eipow him to n criminal piunuMlhji^ 
thenaeemeto be no doubt that then la prnaat proof ea 
Booh conduct on hie part aa rendera him penonMly r w a pn e MJH e 
fbr the prioe of the metab eairied off wiOovt pnyaaent, wUA 
haa now been eonrigned fai pnoeee^ whkh, of oonne^ ie of iteaK 
uaptj auffioiant to aupport the Inteilocotar under vetiew. 
The cew dcee not appear to the Sheriff to be one eo much of 
pfindpal and agent aa between M'Arthvr and Bodca, aa one 
ofn joint apeeolaHon or trade, followed by oooapirafly, «a frf 
ffrtmn artteUi {MfitUtpttltiictt wJC&enf peyev ^br laeaH— in 
wfakh Joint deefgn all eonoaned wan men crlen impfioated 
— M'Artirar pnriding the ftmda lor tiie undertaking^ and 
Bocka, being tiie one who for tiie moat part carried tt onl^ 
though with M'Arthu^e knovdedge and oonnivanoe. 
Act, J. NAismra. AU. Jotaen Tatkqb. 

§i0je8i of (Snglisj^ Casts. 

19th and 17tr IfOTSiraxa, 1859. 
COURT OF COMMOK PX.BAS. 

MmtTORD V. GATHZHOb 

Contnet in Beatndnt of Trade— Erideoea. 
Ten defbndant entered the nlaintiirs emptovmenti oa a 
written flDgagament, rignea by him, in the fidlowing 
tenna: — '*C oonridention of my anVving your empioy, 
at a aalary to oommenoe with £60 a year, I hemrith 
agree, to do ao, with ihe nndentanding that in the efent 
0? my wiahing to travel, and doing ao, for any other 
honae in the aame trade, on anypartof ihe aamegromid, 
to pay yon the aom of £50." The defendant did trartl 
the Midland jonmer for the plaintiflb for aome tiine, 
and afterwaida left their emplo^pMnt, and travelled the 
aame Joiuney for another hooae in the aame trade. — BeU 
(1), That jpazole eridenoe waa admiBBiUe to eataUiBh that 
the defenoant onlv trarellad in a partionlar dirtriet, ez- 
pbdninff the worda "the aame ground** in the letter; 
and ('2;, That the oontract waa not TOid aa in nndoa 
leatnont of trade. 



IdTH and 26th Fxbbvabt, 1860. 
COURT OF CHAKCERT. 

SOXLKT 0. HXATH. 

Evidence— Marriage Settlamant. 
It ia inoompetent to prove prior verbal promiMa to add 
to or modify the tenna of a formal mairiage anttiemont 

5th Mat, 1860. 
YICE-CHAKCELLOR KINDEBSLEY^ COURT. 

HOWKINS V. HOWKIMS. 

Bt the will of a deceaaad party, a iVmd waa veated in a 
trustee for behoof of iniant children, with a proviao Ibr 
diveetiDg their intereata in the event of their death be- 
fore majority. The tmatee miaappro^riated the fbnd.-* 
Held that Uie children, though still in min<aity, had a 
sufficient title to support a writ of ne exeat regm^ 
equivalent to a meditatione fitga warrant. 

7th Fbbruaby, 1860. 

COURT OF QUEEN'S BEKCH. 

Dbsuqtdes v. Gbegobt k Ahotrxb. 

Principal and Agent— Charter Party. 

A charter party bore to be entered into betwixt the 

plaintiff and the defendanta aa agenta of a fbi^gn prin* 

dpal named, and waa aigned by them expressly in that 

character.— >fftf^, that they wera not perKmally rafKn* 

able under the contract. 
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6te Jura, 1860, 

BHBBIFF COURT, GLASGOW. 

(Mb SanivF Bsll.) 



John Lxapbittbb & Co. v, Gxorgb Dxmbouc k Co. 

Action of Damagw — ^Real DBmages — Conseqaential. — 
Cotton yarns ieni to be hle<iched and starched^ wen 
injured, and rendered unjit for manufaeture; certain 
portions were made into cloth without intimation to ihe 
bJeaoher,--^HeUi, that the bleacher was only liable in the 
value qfihe yams injured^ not in the expense qf weaving. 

In this aotion the ponaen oonoluded for payment of 
£97 8b 7d, being lo« and damage alleged to have been 
natained by them through the de&ult of the defenders, 
who bad undertaken to bleach and starch certain qoan- 
titiee of chaine of cotton yarn, bat which had been oyer* 
rtarohed and otherwise injured in these processes, and 
rendered unfit for the pursuers' purpcees. Some of the 
dhaina had been sent to Messrs Armour k King, power* 
loom manufiujturers, Strathaven, with linen yam to be 
woven into cloth, and others, as averred, at the defen- 
ders' requeet (in order to try to give the chains a fair trial), 
to Mr James Thom, power-loom manufiicturer, Glasgow, 
Ibr a similar purpose; but the chains were alleged to be 
■0 damaged that the doth made, and the remains of the 
ofaatna were unsaleable and useless, and the sum concluded 
Ibr embraced, the ralue of the ixgured chains of yam, the 
Talue of the linen yarn woren into the webs, and the 
charges for wearing. 

The defbnders denied that the chains had been over- 
staxched and otherwise iigured in the processes of 
bleaching and starching — that any portion of the 
chains were manufactured at their request — and, an ex- 
planation, that if the chains had not been properly 
bleached and starched, they ought to hare been returned 
to hare the defect remedied before being manuffictured, 
or alter beaming, at either of which stages the defects 
oonld hare been remedied. This action was raised in 
July, 1859. In October, 1859, the defendera raised a 
amidl debt action for £13, for bleaching and starching 
the chains of yarn mentioned in the sunmions, and, 
alter some procedure in the Small Debt Court, this 
aetion was remitted to the ordinary action, and the 
record waa then closed. 

In the meantime, the pursuer had applied Ibr a warrant, 
which was unopposed, to sell the unmanufactured chains 
and the doth, which was done, and firom the sale a sum 
of £56 17s Id waa realised. 

A proof waa allowed, and CTidence was led by both 
partieB. The Sheriff (Mr Bell) then pronounced the fol- 
lowing Interlocutor.*^ — 

Having heard parties' proeoraton, and resumed oonsidera* 
tion of the proof, prodactioiiB, and whde conjoined prooesses: 
Finds that the earn of damage iouffht to be recovered in the 
ordinary action from tiie defenders therein is made up — First, 
of the value or cost price of 20 cbainB cotton yam, Kos. 20'i, 
and 11 chains cotton yarn, Nee. 24*s, sent by the pursnen to 
said defenders, between the 18th and 29th April, 1859, to be 
bleadied and starched, and said to have been injured and 
rendered unfit for the pursuers* purposes, when in the defisn- 
ders' hands, the value of said chains amounting together to 
£57 8s 2|d; Second, of the value of linen yam weft used by 
the pumuern in the attempt which was made to weave and 



manu£Mture a portion of said chains after being returned by 
the defenders, amounting to £27 lis 6|d; and Third, of the 
weaving charges therein, amounting to £12 16s lOd, the 
eumulo amount of damage thus churned being £97 ISs 7d: 
finds, as regards the first item, namdv, the value of Um 
chains, tiiat the pursuers have proved that the said chains 
cost them the sum above stated, that they were in good con- 
dition when sent to the defenders to be bleached and starched, 
and that they were materially damaged in some way or other 
when in the defenders' hands, either by overstarching or tha 
use of an add, whereby the threads were rendered so short and 
brittle that they could not be woven into goods fit for the 
pursuers* purposes: Finds, therefore, that the defenders are 
liable to make good to the pursuers the cost prioe of said 
chains, and to this extent repels ihmr defences: Finds, as 
regards the second and third items^ namely, the value of the 
linen yam weft woven into the damaged chains, and the 
weaving charges, that the pursuers and the weavers employed 
bv them became aware of the nnworfcable or depredated 
character of the chains before the weaving waa prooeeded with 
in which tiie weft was used, and they were therefore not 
justified, as the witnesses, John Russell and John M'Bride, 
power-loom manufacturers, and others, have deponed, to go 
on with the weaving, the defect having been discovered m 
the beaming, or sooner, their duty then being dtherto return 
the chains to the bleacher to reotuy them, if that was possible, 
which, in the present case, could not have been done, or at 
oncetochaige him with their value: Finds that the pursnen 
have failed to prove tiie spedal averment set forth in the 
summons, that the portion of bM chains which waa manu- 
factured was so at the expren request of the defenders: Finds 
it on the contrary proved, that although the defenders re- 
quested that the beaminff might be persevered with to a 
certain extent, that the chains might have a fkir trial, they 
did not request that any weaving should be gone on with: 
Therefore, as regards the said two items, sustains the defences^ 
and finds that the defenders are not liable in relief thereof to 
the pursuers, who are themsdves to blame for putting out ad- 
ditional expense upon goods which they had previoudy ascer- 
tained to be damaged: Finds that the pursuers have sold, 
pendente lite, the dudns and manufaotured doth, with iha 
exception of six of the 24*s, which were returned to the defen- 
ders, and are stiU in thdr hands, and the free proceeds of the 
goods so sdd amounted to £55 17s l^d: Finds that the dudns 
&one so sold, after deducting the weft, wdghed 970 lbs. or 
thereby, and realised only 8^ per lb., instead of ll|d per lb., 
which they had cost the pursuers, or in dump £33 7s Id, 
instead of £46 9s 7d, making a defidency of £12 2s 6d: Finds 
that there falls to be added to the deficiencT- the cost price of 
the 200 lbs. or thereby, of 24's retumed to uie defenders, and 
which the pursuers bought at Is 2^ per lb., or in dump at 
£10 18s 64d, making together £28 Is O^d: Finds that in the 
small-debt action at said defenders' instance against the pur- 
suers, the pursuers fall to be assoilded firom the item of £7 19s 
4|d diarged for bleachinff the chains in question: Finds that 
the pursuers admit the other item of £4 12s 8d, which there- 
fore falls to be deducted from the above sum of £23 Is 0|d, 
leaving a balance of £18 8s 9 (d due to thepursuers, for which 
bdance decerns against the defenders: Finds the pursuers 
entitied to only one-third of their expenses, seeing that they 
sued for £97 18s 7d instead of £18 8s 9|d, and that the defen- 
ders have succeeded in showing that two of the charges made 
against them were untenable: Allows an account of said ex- 
penses to be given in, and remits the same to thb auditor to 
tax and report 

This was appealed, and after hearing parties, Sir 
Archibald Alison pronounced this Interlocutor: — 

Having heard parties' procurators under thdr mutual ap- 
peals upon the Interlocutor appealed against, and having 
made avizandum, and reviewed the proof and whole process, 
for the reasons stated by the Sheriff-Substitute: Adheres to 
the Interlocutor appealed from with the following variations 
or alterations, viz.: — That in respect in the small-debt action, 
the defenders, Leadbetter & Co., admitted £5 2s 7d to be due, 
that sum in i^ace of £4 12s 3d fidls to be deducted from the 
sum found due to the pursuers, Leadbetter & Co., under the 
ordinary action at their instance, so that the sum decerned for 
against Denholm k Co. in the conjoined actions is restricted 
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to £17 18i 5|a in pkoe of £18 8i 9H th« lom mnitioiMd in 
the Intoriooutor nndw ivfisw, aiid ttuil half ootto Me fotmd 
dM to the poztoen, Leedbetter k Co., in pboe of one-thiid 
ootli^ but fnood wUtq <\\mn\mm both eppeeb, end deoonie. 

Kon.— TIm omo ii toj much involTod in detail, and the 
ShviMnbetitate appean to have bestowed great peine upon 
ii On the main point in the oaee^ which diatinguiahet between 
the pvenen* claim in the fin^ the ■eoood, and the third 
bnuKhM of it^ it ii eaay to find on Iqgal prindple gioimd for 
the dfatJaotfam drawn in the Int«]ooator nnder review. That 
pindple ia, that while the piinoen are entitled to chum 
udwmiAoatian in the diraot damage done by the deCmdete 
to the ytan and oloth pat into their hmda either by the vn- 
ddtftal nee of an aoid or by oTentardhmff, they are not entitled 
to dalm oonaeqaential damagea aiiiing nom the yam or oloth 
■0 dam^ped having been worked up by thorn intoafoim wliich 
pioved aualeahlob or inljeoted themseWe^ to olaima of relief 
or damagea, llieir obviona doty, when they found that tiie 
yanie or thread were damaged, which the evidence on both 
Mm ahowatiieywera^ was to have returned them immediately 
tp the defondan^ and not gone on with the manufacture of tfaie 
mdi^ which only made matters worse, and Irom whioh no- 
thii^ but kw to an oonoemed could have been anticipated. 
jRie flspenaes found due to the pursuers are made one-half 
instead of a third, both because the defendets contended for a 
total abeolvitor, «id have been decerned against for a certain 
sum, thongh not more than a fourth of what was claimed in 
the sommons, and because the mun point in dispute in the 
action, and which caused the greater pcrtion of the expense^ 
was in regard to the first item of the OMtai, on which the pur- 
raen have proved suocsssf ol. 



Ad, J, Mamhatji, Jon. 
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IlTH Juvi, 1860. 
BHXBIFF OOXTBT, PEBTH8HIBE. 

(Mb SHniFr Babolat.) 

WnuAM AND Abghibau> Fdvlatson, Tenants of the 
¥$rm of Keir Allan, on the Estate of Braoo, pnnoen, 
V. Shr WnuAH Dbummonb Stbwart of Giandtiilly, 
Baronet, and Gsorob Kklus M*Callum, Esq. of 
Biaoo, defenders. 

Iduidlofd and Tenant— Lease— Sepaxate Letter or Obli- 
gation. — A Utter or obUgaOon granted hf the proprietor 
ofeok utate to the tenantM qf one of kisfarms^ eeparate 
froMy and not referred to in the Uase — Held^ not bindtrng 
on a singular successor, 

Trm late George Brmnmond Stewart, Esq., was fbr 
•onetime prt^etor of the Estate of Biaco. By tack, 
dated in 1846, he let the fiurm of Keir Allan to the 
pnTsneis, by whioh it was sttpnlated that the tenants 
were **to preserre and protect the march fences, which 
are to be kept np by the proprietor." The pnisQeES 
aTened that it was part of the anrangement, when they 
took the fiurm, that the march or outer fences ahookl be 
kept np by the proprietor, and that he shonld sapply 
them with wood for the interior or division fences; bat, 
in preparing the lease, the interior fences were not 
taken notice d; and, on this being represented to Mr 
Stewart, he granted a separate letter, of date 23d March, 
1847, binding himself and his saccesBOis to giro or 
sopp^ wood for the latter fences. On 15ih May, 1847, 
Mr Stewart executed a deed of entail, whoeby he con- 
T^yed the Ertate of Braco to himself and the heirs male 
of his body, whom felling to his cousin, Mr John Stewart, 
afterwards Mr John Stewart Drommond of Braoo, and 



the heirs male of his body, whom feiling to the other 
heirs snbstitates therein mentioned. Mr Stewart dM 
in Jane following, and Mr Stewart Drommond, having 
served heir of taiUe and proTision, entered into poasBi- 
sion of the lands, and pos M ss od them down to M**1^"nsff^ 
1858. At the time of Mr George D-Stewarfk death, he 
was largely indebted to his brother, the defender, Sir 
William, fer reoovering which, he was preparing to take 
steps to a^jodge, the Estate of Braoo. To save expense 
and fecilitate matten, Mr John Stewart Drommond 
(the heir of tailne and provision of Mr G. D. Stewart) 
took steps for disentailing the estate, and when this was 
accomplished, he, in 1858, in extinction pro tanto of the 
daims whioh Sir William bad against Mr Gecoge D. 
Stewart, conveyed the estate to Sir William. The 
narrative of the disposition bears, inter aUo, that Sir 
William was to relieve Mr Stewart Drammond "of any 
liability which he might have incorred by his service as 
heir of tailzie and provision to the said Geoige Dminmoiid 
Stewart.** Sir William was infeft on this dispomtion, 
and pos M SB od the lands from Martinmas, 1853, to Mar- 
tinmas, 1853, when he sold them to the other defender, 
Mr Eellie M'Gallom. 

After Mr M^Oailom entered into pnssfiwion of the 
lands, the porsaers, for the fixst time, presented their 
letter, and claimed imidement of it; bat Mr M'Callam 
declined, on the groond that it was not oommoni* 
cated to him previoos to his porohaae, and was not 
binding on him as a singolar successor. The pareiien 
then applied to Sir Wil]iam*s agent for implement of 
the obligation, bot he also refnsed, on the groond 
that Sir William knew nothing about the letter, and 
did not represent his brother. Li these drcomstanoes, 
the tenants raised an action against Sir William and 
Mr Kellie M^Callum, jointly and severally, for pay*^ 
ment of £50 for damages for crops 1855 and 1856, 
"for the feilure of the defenders to supply the puanecs 
with stakes and pailings for the interior fences of the 
ssid fenn, in tenns of the obligation to that effect,** etc. ; 
and for £40, being the amount required, at the time of 
raising the summons, to supi^y the wood neoeeaary to 
put the fences in repair; and £6 yeariy from 1857 till 
Martinmaa, 1865, the expiry of the lease. 

The porsuera pleaded^(l) The obligation or letter 
granted by Mr G. D. Stewart being one of the causes or 
conditions in respect of which the rent was paid, was 
valid, and binding on the defenders. (2) The letter 
being part, or at least an extention of the lease, most be 
viewed as part of the lease, and the oUigationa thttein 
contained were protected by the Statute 1449, cap. 18, 
and was binding upon the grantor and his saccesBars in 
the Estate of Braco. (3) The defender, M'OaUum, aa 
proprietor of the estate, was bound to implement the 
oUigationB of his predecessor contained in the tadc, and 
ako in the letter. (Itacb^y, 9th December, 1841, 4 
D. 231.) (4) Mr John Stewart Drummond having 
succeeded to Mr George Drummond Stewart, as heir, 
became liable to implement the letter, and he, having 
conveyed the estate to Sir William, under the condition 
of his relieving him of all liability. Sir William was 
bound to implenmt the obliga t ion. 

The defender. Sir William D. Stewart, pleaded— (1) 
Being neither heir nor executor of George D. Stewart^ 
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bat a emgnUr BncoeaK>r to tbe Estate of Braco, he was 
not liable in the sums sued for. (2) The letter haying 
been latent until he had ceased to be proprietor of Braco, 
ooald not constitute a legal obb'gation against him. (3) 
Supposing the defender liable, he was entitled to relief 
from the other defender, Mr M^Gallum. (4) In any 
Tiew, the defender would be liable only for the period he 
was proprietor of Braco. 

The defender, Mr Kellie M'Callum, pleaded— (1) The 
letter founded on, being latent, not embraced or referred 
to in the lease, and never recognised or homologated, 
eould not constitute a valid obligation against him. 
(HunUr, p. 598; 1 BeU, p. 74, 5Ui Ed. i Bruce, 8th 
July, 1822; 1 S. app. 218.) (2) Supposing any liability 
could attadi to the defender, he was entitled to relief 
against the defender. Sir William. 

Proof having been led, and the case debated, Sheriff 
Barclay jRt>nounced the following Interlocutor: — 

Haviog heard partiet' procurators, and made aTisandam 
with the prooesB, rinds that the letter, No. 12 of prooess, was 
acted on and homologated by the proprietors of the Estate of 
Braooy and, as such, became bindiiig on the proprietors thereof, 
aa part of the conditions of lease: Finds there exists no 
grounds for filing personal responsibility in the matter on the 
defender. Sir William D. Stewart, and who has ceased to be 
the proprietor: llierefore assoilzies him from the aotion, Finds 
him entitled to expenses, and remits the account thereof to 
Uie auditor to tax and decerns ; bnt finds the said letter and 
obligation thereon binding on the defender, Mr M^Callom, 
reserving any claim of relief he may have agstnst the other 
dgfmidwr on any grouids of law, and, with these findings, 
ocdera the cause to the motion roU that the remaining parties 
may be heard aa to future procedure. 

KoTE. — The Baronet ooght not to have been made a party 
to this action. The oUifntion on the proprietor was either 
made real or it was not If realised, it then psssed with the 
reality (that ii the lands), into whose hands soever they pasBod^ 
be who acquired the lands, took them with all advantams, and 
with an burdens. If not made a real burden, then uie obli- 
gation conld not rest on either defender in character of pro- 
prietor, and it was inconsistent in a summons setting forth 
that the condition kad hem mode real, to ask decree, jointiy 
and severally, against two parties who could not» at one and 
the same time, be independent proprietors of the Estate. If 
Mr M'Gallnm was liable, the Baronet was fitee; if Mr M'Oal- 
lom was free, so must have been the Baronet^ unless on some 
personal groonds not set forth in this aotion. 

The stipulation onntained in the nussive is one perfooQy | 
reasonable in its nature, and of common occurrence, mu) what 
is of mater consequence^ appears to be introduced in the 
other lasses of fiucms on the Bstate. Then, undoubtedly, it is 
proved for several yean to have received implement and 
which was a patent fact of notoriety. Possession having, 
therefore, followed upon the missive, it became part of the 
lease, and, as such, psssed upon Mr M'Callum as singular 
snoceasor under the Act 1449, o. 18. Had nothing followed 

rn the nussive until Mr M'Gallnm became the purchaser ci 
bmds, all that was done alter that could not have given 
validity to the document. Bnt the litUe that was then done 
adds strength to the more decided acts of possession of prerious 
years. The very full and psrtioolar notes obtained by Mr 
M'Osllnm, nrevious to lus purchase, oleariy pointed out that 
"The proprietor was to keep all the boundary fences of each 
fiurm, and ike tenants the tubdivinon fenoea, they getting trtee, 
m/aried bg the oveneer, for thit pwrpoH." The lease of 
Ketherton, aa stated in the notes, has a clause agreeing with 
this general description, and if the pursuers' tease of Keir 
Allan was shown to Mr M'CaUunrs friends without the 
minive, the very omission of the clause, in the other lease^ 
ihoald have put the defsnder, Mr M'Callum, on his guard so 
as to make the necessary inquiries at the tenant. This was 
rendered iJl the more necessary, by reason of the more than 
usual scrupulous exdosion of aU claims of relief as against the 
flBsr, and, In partipolari of aU claim ''anywaya oomptteDt to 



tenants in virtae of their r e sp eu ti f e tadu for nafionitlflni or 
on any other account/' 

Had the nussive been for an augmentation or abateOMnt of 
rent, and been acted on for as many times as wood has beeii 
supplied under the present missive, there could not have beeil 
a doubt of the validity of the missive botii on lancDord ana 
tenant^ aa well as sinyilar suocessorB. (See, 9th December. 
1841, Lindsay.) Now, the mere payment and receiving of 
rent is bv far a more occult transaction than the marlriTig and 
cutting down trees, sawing of the wood, and erecting fonces) 
which of necessity implies the knowledge of several of the 
persons connected with the Estate as the neighbourhood. 

Mr M^Callum having appealed against thia Interlo* 
outor; the Sheriff (Gordon) pronounced the loDowiBg 
Interlocutor: — 

The Sheriff having considered the appeal 1(y the defenderf 
George Kellie M'CaUom, with the reclaiming petition in 
support of said appeal and answers thereto by the puisner^ 
William and James Finlayson: Sustains the sidd appeal, and 
recalls the Interlocutor submitted to renew, in so fisr aa the 
following finding may be held to afifoct the defender, Mr 
M'Callum, vis.:— ''Finds that the tetter, No. 12 of pvoceai^ 
was acted on and homolpgated by the proprietor of the Estate 
of Braco, and, as such, becMne binding on the proprietor 
thereof, aa part of the conditions of the tease;" and in so ht 
as said Intorlocutor finds the said tetter an " obligation thereon 
binding on the defender, Mr M'CaUom, reserving any daim 
of relidr he may have agunst the other defendeison any grounds 
of tew:" Finds that the obligation in said tetter. No. 12 of 
process, not being contained in the written lease which formed 
the pursuers' titie to possess the farm of Keir Allan; but in a 
separate letter or writing, cannot bind the defender, Mr 
M'Callom: Therefore assoilsies him from the condusioQS of 
the summons, and finds him entitled to expenses, and remits 
the account thereof to the auditor to tax and decerns; and 
having considered the appeal from said Interiooutor by the 
pursuers, W. and A. Fmlayson, appoint the procuratom for 
them, and for the defender, Sir WUliam D. Stewart^ to be 
heard thereon at the next ensoing sittings. 

NoTB.— It te supposed that the fiift finding hi the Intar^ 
locutor appealed from, (which has now been recalled,) in so 
for as it can affect the defender, Mr M'Oallam, was not intended 
to apply to him, for the Sheriff-Substitute in hte Note stataa 
that, "had nothing followed upon the missive until Mr 
M^CaQom became the purchaser of the lands, aU that waa 
done after that conld not have given validity to ^ dooumcnti'* 
Supposing that Mr M'CaUnm^ knowledge of Hm existanoa of 
the obligation and his homoloffation of it woold be sulBcient to 
sul^'ect him in Uabilitv to implement that obUgatios, the 
Sheriff hi of opinion that there Ib not evidence to establish 
sudi homologation or even knowledge on the part of Mr 
M'Callum. The passage corned in the Note of the Sheriff* 
Sabstitute, from Mr Gibson*s Beport, No. 39, te not in the 
same terms as the obligation contained in the tetter. But the 
same document contains the following entry in rsftrence to 
the lease of the pursuer*s &rm — "Tenants to maintam IsDoes,'* 
difibring in thui respect from the entry relating to the fium of 
Netherton of Braoo, which bears that the cross fences were to 
be kept up by the tenant, proprietor furnishing rough wood 
for paling only. Mr Condie, the agent for Sir WilliMu D. 
Stewart, the seller, could not have imule Mr M'Callum or hte 
adriseis aware of the terms of the tetter, because it is stated 
for Sir WiUiam D. Stewart that the document waa tetent and 
not known to him or his agent, whfle Mr Bayne cannot posi- 
tively state that he even made Mr Gibson aware of its terms. 
Indeed, the case of the pursuers, as set forth on record, te 
inconsistent with the case now set up for them. Id the re* 
rised condeeoendenoe, art. IX., it is alteged that shortiy after 
Mr M'Callum entered into possession of the landa^ sod when 
applied to for implement of the obligations oontaiiMd in aaid 
tetter, he declined to comply with the demand, upon the 
ground that, as alleged by him, the letter had not been oobh 
municated to him by the seller or his agents, and in answer 
to Mr M'CaUmn*s statement, art Y., the pursuers say that 
Mr M'Callum's ignorance of the existence of the letter is not 
known to, and not admitted by them, and that whether aware 
of it or not, he supplied the pursuers to a partial extent with 
wood* Thwo if tbua no aUsgatioB or ptea put qQ rwpfd to 
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tiM aflect th»l Mr MK)ftUiim homoIogAtod or erw koew of 
the letlar preTioiis to the time whan % demand wm made upon 
him by the porraen for implement of the oUigation contained 
in it M an obUgatinn wlndi he was liable to implement. The 
caae of the ponueny in fiict and in law, is pleaded in the record 
as one whic^ most nsnU in the liability of the defender, Mr 
M'CaUQm, solely in respect of his being the purchaser of the 
landSy and therefore liable to implement the obligation in the 
tstter as well as tbe obliffatioos in the formal written lease. 
Bot even if it should beh^ competent in this state of the 
avennents and pleas to consider the evidence^ in ord«r to 
determine whether Mr M 'Galium homologated or knew of the 
letter previous to the demand for implement nnde by the 
pursuers, the refosal of which led to this action, the Sieriff 
M of opinion that having regard to Mr M'Callum's testimony, 
it is proved that the w<Md given by him on the first appiioa- 
tion made by the punuers was not given by him in impleinent 
of the obligation now sought to be enforced, for he states that 
aft the time he was not aware of the existence of the letter. 
Farther, even if the obligation founded upon by the pursuers 
was known to the defender, Mr M'Gallum, the Sheriff is of 
opinion that not being contained in the formal deed of lease, 
in virtue of wMch tiie pursuers entered into possession of the 
fium, but in a separate letter granted hj a former proprietor, 
it cumot be enforced against Jllr M'Callum as a singular 
■uccesBor on the estate. This rule has been laid down so 
clearly by the House of Lords in the case Bruce v. /. N, Mao" 
leod an'l N. Madeod, 8th July, 1822, I. 8haw*i Appeal; p. 
818, that the Sheriff feds himself bound to give effect to it. 
The fWrts of that case were such as brinff out very strongly 
the force of the rule. J. N. Madeod sold Glenels to Bruce. 
By the terms of the lease of Islandresch, N. Madeod, the 
tenant) had right to mdiorations not exceeding £200, bat 
some months before tbe sale, the seller, J. iN. Madeod, 
agreed to allow the tenant ifidiorations to the amount of the 
raloe of the houses erected, and £100 steriixiff additional for 
a new bvre to be built by the tenant, N. Sudeod. In the 
oommunications before the sale, the sdler*s agent rep re sented 
that the buildings on the estate were naid for by the incoming 
tenants to the outgoing tenants; and before tiie disposition 
was signed, the purdiaser was znade aware of the terms of 
the above-mentioned obligation, as granted by the seller to 
the tenant. The teuMit raised an i^ion conduding for pay- 
ment of the mdiorations against both the seller and purchaser. 
The Sheriff altering tbe Interiocutor of the SherifF-Substitute, 
found that the obligation by the seller to pay to the tenant 
meliorations beyond the amount stipulated in the lease was 
not binding npon. the purdiaser as singular successor, but 
found the seller, who granted the letter, liable for the addi- 
tional meliorations thereby agreed to be paid. The Court of 
Session altered this Interlocutor, finding both the seller and 
purchaser liable to the tenant^ and the purchaser liable to rdieve 
the seller. The House of Lords, in an appeal by Bruce the 
purchaser, found that the letter granted by the seller in favour 
of tbe tenant "was not obligatory on the appellant,** the 
purchaser, and that the seller was alone liable to the tenant; 
out found that the purchaser was bound to relieve the seller. 
This result, which ultimatdy subjected the purchaser in pay- 
ment of t^e meliorations due under the letter, makes the 
absolvitor of the purchaser in the action at the instance of the 
tenant the more marked, because it establishes that the 
House of Lords were satisfied that the purchaser not only 
knew of the obligation for the additional mdiorations, but 
actually undertook to relieve the seller of the tender of pay- 
ment, but still their Lordships refused to sustain an action at 
the instance of the tenant dixectiy against the purchaser. The 
Sheriff has examined the eases in tiie House of Lords, and he 
has not been able to discover that the appeal by the purchaser 
in the action at the. tenant*s instance was supported upon any 
other Isgal ground than that tiie obligation sought to be en- 
forced was contained in a writing separate from the lease, and 
no point appears to have been made upon the ground of the 
letter having been written onl^ in tbe course c^ the year in 
which the sale was entered mto. The case of Linaaay v. 
Webtter, it is thought^ must have proceeded upon the eround 
of the creditorB a^ sequeetrated estate of the landlord being 
bound by an agreement entered into by the landlord prior to 
the sequestration for a reduction of rent. At all events, it 
cannot be set up as authority opposed to Bruce v. Madeod, 
Jndeod j Bruoe'i o«ae lum linoe b«en reoogniwd in MacgiUivrajfe^ 



Bxeeuion t. Mamm, IStii January, 1857, XIX. D. 1105, 
(opinions of Lords Guniehilland Deas,) as e st a Mi a hing that 
"tt is the lease whidi the porehaser is bound to know, and is 
nndetstood to adopt, that forms the connecting-link between 
him and the tenant^** for it was these heU -that a aopaiBla 
known obligation, although it bound the pur rha a fir to the 
seller, did not bhid him to the tenant 

The case, aa between tiie pursuers and Sir Wildam D. 
Stewart has not been argued before the SherifT, and it is ooa- 
cnved to be proper to allow these parties an opportonity ef 
discussing their pleas in the altered position of tlM case. 

This Interlocator aeemB to hare been p r o n o oaced 
under some miaandeiBtanding between the sgente, and 
it was agreed by parties that it should be recalled. Mr 
M*Callum then lodged a reclaiming petition, to which 
Sir William D. Stewart lodged answen; and tbe 
Sheriff pronoonoed an Interlocutor appointing parties to 
meet him at Perth, in the event of either party wishing 
to meet any of the new arguments which had been ad- 
ranoed. This having been done, the following Interlo- 
ctttor was pronounoed: — 

The Sheriff having resumed consideration of the proc ess on 
the respective appeals by the defender, Mr K. M'Callom, and 
by the pursuers, sustains tiie appeal at the instance of the de- 
fender, Mr K. M'Callum, recalls the Interiocutor appealed 
tsxaa, and finds that the obligation come under by Mr George 
Drummond Stewart, proprietor of the Estate of Braoo^ of 
which the pursuers* form is a part, by the letter, Ka 18 of 
prooees, which obligations are not contained in the lease <tf 
said fkrm, by the said George Drummond Stewart and the 

f runners, cannot be made eSectoal against Mr Kelfie M^Gal* 
um,' the present proprietor of the said Estate, who is oon- 
duded against in the present sunmions as liable with Sir 
William jb. Stewart, conjunctiy and severally, to implement 
said obligations: Therefore assoilries the defender, Mr XeHk 
M'CaUom from the oondusions of the summons: Finds Uie 
pursuers liable to him in expenses, etc. Farther dismisses the 
porsuen* appeal: Finds that the defender, Sir William D. 
Stewart, who is conduded against, is a singular suooeasor of 
the said George Drummond Stewart, in the Estate of Bnoo^ 
but who is not now proprietor of said Estate, is not liable to 
implement the obligations contained in said letter, No. 18 of 
process: llMrefore of new assdlrieB him from the oonduskwa 
of the sununons: Finds the pursuers liable to him in the ex- 
penses of process, appoints the account thereof, when lodged, 
to be laid before the auditor for taxation, and decerns, with- 
out prejudice to any daim which may be competent to the 
Srsuers under the said letter, againat any penon who may be 
ble thwefor as representing the said George Drummond 
Stewart, and liable for his obligations. 

NoTX.— The Sheriff has carefUly reooudderad this case 
with the benefit of the able pleading for the parties. He 
feds himself unable to alter the omnion 1 1 pi i seed in the 
Note formerly issued by him, and to which he refers aa 
superseding the necessity of aoain explaining his views at any 
length. It has been uleaded m opposition to Mr K. M*Oal> 
lum, tiiat the case m Bruce v. Madeod is not an anthotity 
appUcable to the present case, because in that ease the obljga* 
tion contained in the proprie t or's letter had reference dueflj 
to the value of buildings whldi had been erected before the 
date of the purchase ^ the estate, and were payable at the 
end of the lease; while in the preeent caae tbe obUgation k 
one of an annually reoorring nature, to be implemented dur- 
ing the currency of the lease. But the answer to this is, thai 
tiie decisions establish that an obligation to pay at thie end 
of a lease the value of buildings erMted before the date of a 
purchase, and even before the date of the lease, is an obUgatioiL 
which is intrinsic of the contract of lease, and therefore real, 
and transmits affainst singular successors, just as elfootoally 
as obligations which are of an annually recurring nature. It 
was not, therefore, the nature of the obligation in the case 
of Bruce v. Madeod; but the fisot of the obligation bong 
contained in a separate letter, and not in theieas^ whid 
most have led the House of Lords to pronounce tiie dwwwiij, 
finding the purchaser not iMbU diroctty to the tsuut. TSis 
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of Ar^ntkmd, 0ih Febraarj, 1772; Morr. 10424; uid 
9th March, 1834; 2 Skaw'i Appeali, p. 87, which 
•stebliahed the UfthilUy of nnffiilar iDOOCMon tor impleiiMiit 
off oUi^tions in regard to mcIioratioDfl, were cmm in which 
the obhgatioBs were contained ti» the UoMn; and there ia no 
ease in which a porehaaer has been held fiaUe to implament an 
oUigation lor meliorations contained in a sparate document. 

Tht Sheriff holds that Sir William D. Stewart, under the 
tenns of the lommoni, is sooght to be made liable in this 
ease solely as having been at one time the proprietor of the 
Sstate, and he is, therefore^ entitled to be awoimed, not only 
on the grounds which have led to the decreet of absolvitor, 
bsing pronounced in favour of lir ICOallnm, hvX also because 
if the oUigaticin in the letter it real, and transmits aloog with 
the BstatCL he not being proprietor, and not being thegranter, 
oaamiot be held liable to implement it. Even if the summons 
was broad enough to admit the additional ground of liability 
attempted to be raised against Sir William D. Stewart in 
artiole V II. and plea 3 of the revised condesce n dence (which 
the Sheriff holds it is not), the Sheriff thinks that there is no 
pririty of contraet between the puisuers and Sir William D. 
Stewart, entitling them to proceed direcdy agsinst Sr William 
B. Stewart as hMls to them in oonseanence of any obligation 
oome under by him to relieve Mr Jonn Stewart (from whom 
Sv William D. Stewart acquired the Bstote by fta^ator title) 
ftom any obligation for whiiDh Mr John Stewart became liable, 
in rsspect of his having served as heir to Mr George D. 
Stewart. It may be doubtful whether the pursuers, umler a 
tm|»Mi«« ccndmiing for oonjonct and several liabihtv, could 
insist for decreet against one of the defonders as sole Mtor in 
the obligation. 

The pr seent judgment will not exclude any claim which 
mkj be competent to the ponoers Mainst the representatives 
of Sir Qee^ge Drommond Stewart ror implement of the obli- 
gatton contained in the letter. No. 13 of process. 

AtL MxLVizxi JAJfinoif. 
^It.— For Sir William D. Stewart— Jahks OoKon. 
** For Mr Kellie M'Gallum— Maokensus & Dicksok. 



20th Junx, 1860. 

SHflBIFF SMALL DKBT COURT, GLASGOW. 

(Mb Shikipf Stbathebn.) 

Abkott, Cakkock & Co., and Douqal & Matuie, 

V. MUXRHEAD. 

Husband and Wife — Separation — Liability of Uusband 
for debts of Wife.-~//e/<f that a husbaml is not Uahle 
for debts incurred hy a wife living separate, and suffi- 
ciently alimentedj aWiough she has not been inhibited, 
nor OMy notice gieen of the termination of her preposi- 
tnra; and where tlie goods were sold as for cash, or on 
the credit of the wife alone^ and not on that of tlie has- 
bamL 

Thbre were two actions raised by tbe reepectiTe pursuers 
against the defender in the Small Debt Court; bat as 
the oases were identical in principle, they were debated 
and considered together, the decision in the one being 
held as applicable to the other. 

It appears that the defender and his wife had been 
liTing apart since October last, the cause of sepamtion 
being, as he arers, sufficient to justify him in raising an 
Mliott of diToroe, which is now in progress; the wife, 
on the contrary, asserting that she left him in cousoquence 
of maltreatment, and having been turned out of doors. 
It ikrther appears that she was well supplied with cloth- 
ing. In Korember last, she had raised an action for 
iBmeiit, and an Interim decree, of consent had been ob- 



tained, of 10s per week, which had been regularly paid. 
On 26th December, Mrs Muirhead went to the shop of 
Amott, Cannock & Co., and purchased goods to the 
amount of £11 8s 8d; and two days after, on 88th 
December, she went to Dougal k Mathie% and made 
purchases to the amount of £8 4s Sd. She had had some 
small cash transactions previously with Amott, Cannock 
& Co. She ordered the goods purchased from both 
pursuers to be sent to a house in Maitland Street, which 
was not the residenoe of her husband. To neither of the 
pursuers did she give her husband^sname or address, and 
no inquiry appears to have been made as to it. Discharged 
accounts were sent by both pursuers along with the 
goodt, that payment might be got on delivery. The 
goods were taken possession of by Mrs Muirhead, and 
the porters were sent to the defender's place of business, 
where they were told they would get payment. On 
presentation, payment of the accounts was refused, and 
Mrs Muirh«id refused to deliver up the goods. Ko 
steps wore taken to obtain restitution. Lirs Muirhead 
was not at this time inhibited, nor did the pursuers know 
that Muirhead and his wife were living separate. Afker 
a full hearing at repeated diets in Chambers, the Sheriff 
(Mr Strathem) pronounced the following judgment:— • 



The pleas which the ciroumstsDces of these casss raised are 
very important on pablic groands; but, it is said, they are 
peculiarly so to tbe defender, who is. threatened with similar 
claims if the pursuers prevail here. The foundation for the 
pless will be miderstood from a short statement d the fiMts, 
ss proved before me at the diflerent diets over which the dis- 
cussion has extended. The defender and his wifis have been 
living apart since 15th October, 1859; he allegss that cm the 
evomng of that day she was discovered in the act of adultery, 
and immediately escaped from the house by the window— nuid 
he, of course, refused afterwards to receive her back. It is 
stated for Mrs Muirhead that the defonder maltrsated and 
turned her out of doors. On 28th October she instituted an 
action for aliment against the defender in the Sheciif Court aft 
Glasgow, and he tlMrealter sued an action of divorce agahwl 
her, which now depends. On 10th November, dt consent, 
interim decree was pronounced in the aliment oase^ for an 
allowance to Mrs Muiriiead of 10s weekly, and which tiie 
defender has since continued to nay; between the date of 
separation and the interim decree, he had already paid her in 
sinall sums £Z, so that he has since separation contributed to 
his wife's maintenance to the extent of about 10s each week. 
He is a spirit dealer, and proprietor of the shop in which he 
carries on his business; he hsa uo other tenants, and it does 
not appear that he has any additional source of income. The 
aliment allowed I think reasonable and commensurate with 
the defender's drcumstancss. Mrs Muirhead, at the time of 
separating from her husband, was possessed of a considenMe 
stock of wearinff apparel. . • . It was stated by Mrs Muir- 
head, when under exantination, that the articles of drsss were 
worn out, and for the meet part unfit to be put on, being sum* 
mer clothing, quite unsuitable for winter wear. It is not in 
evidence, however, that any complaint of this kind was ever 
made to the defender, and as far as I can judge from the 
enumeration of the articlee, many of them were not unfit for 
winter use. On the 26th December last Mrs Muirhead pur* 
chased from Messrs Amott. Cannock & Co. goods to the 
amount of £1 1 8s 8d, consistmg, among others, ^ a bonnet at 
18s 6d, a shawl at £1 lis, a merino dress at £i 7s 9d, a 
tarlatan dress at £1 Os 3d, with trimmui^ flowers, ribbonsi 
hose, gloves, handkerchiefs, flannels, and misoellaneoua articles. 
And on 28Ui December idie purchased from Messrs Dougal 
& Mathie goods to the amount of £8 4s 8d, consisting of a 
further supply of flannels, another merino dress, a print diess, 
more hose, a sable mufi*, another shawl, a plaid, handkerchief^ 
combs, umbrella, gauntlets, and other articles. In boUi 
instances the floods purchased were to be paid for on dsJiveiy. 
Mrs Muirhead gave her own name and address in Msitjaiwl 
Street to Amott| Cannock 4 Co., with whom eke hid hi^ 
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wmtJH OMh trannctioiis prerioiuljr; and to the Addreai lo 
dlTen ihe ordered the goodi to be eent. To Doogal & Mathie 
■be gi>Ye initraotiooi to eend the goodi parduMed from them 
lo the nine addreil^ aajing her husband would paj the 
aeoonnt when delivered. But to neither of then finne did she 
aft the time of purohan fuiniah the defender'i name or addren, 
and no inquiry nems to hare been made on the Bubject. The 
goods were sent by the pnxauers' porters on the days of pur- 
obsae, and with discharged acoonnts, that payment might be 
got on deliTery. Mrs Moirhead reoeived the goods, and sent 
the partin to the defender's plaoe of business with the aoooimts 
for payment; the defender refused, and on returning to re- 
daim the goods from Mrs Muirhead, she deciiuod to give 
them up^ and no prooeediog appears to have been taken to 
compel restitution. The defender had not taken the precau- 
tion to inhibit his wife at this timOf and there is no evidence 
to show that either Amott, Cannock & Co., and Dougal ft 
Mathie knew that the defender and his wife were then tiving 
apart^ or that she wn in the receipt of a nparate aliment 
from him. It don not .even appear that the defender wn 
known to these firms. I am of opinion that the goods pur- 
chased on each occasion were not by themselvn extravagant, 
nor unlikely articln for a mpectabJe tradesman's wife to have 
aathority to purchan for her own wear; and, therefore, not 
such M to awaken in the minds of the seiiers any suspicion of 
im|Nropriety in the transactions on the part of Mrs Muirhnd. 
It u not proved, nor is there the least reason to soppcw, that 
Dougal & Mathie, from whom the last purchasn were made^ 
knew of the purchasn from Amott k Caxmock two days 
before. It is under the drcumstanon now detailed that both 
firms sue the defender for payment of their mpective ao- 
oounts. The grounds of liability pled by the pursuers, and 
on which they ban their cUims are — (1.) That Mrs Muirhead 
wn prepoiita nepotiU dovudicit; that the goods supplied 
were cbthing suitable to her rank, and such n fell within 
huprepotUura to purchan; and, oonnquently, that for then 
fonushings the defender s wife had an implied aathority to 
bind him. (2.) That the fact of their nparation, unknown 
to the public, did not terminate her authority; and that, 
ofi'ectually to do so, the defender was bound either to have 
executed letters of inhibitiuu, which amounts to judidal 
notice to all the world; or to have given previous specific 
intimation of recall to the traders with whom she transacted, 
and who had trusted her. In defence, the pleas maintained 
were— '(1.) That a married woman cau bind her husband 
only in the character of his agent; that, although in 
rdnu dometticU, aud while the parties lived together, 
this affency in the abnnce of any specialty, is implied, 
yet, where, dt fadOf the authority has ceased, a married 
woman could no moro legally bind her huslwnd tbui a dis- 
carded servant could bind a former employer; (2), That 
where the spousn have nparatcd, and the wife ceases to 
appear m the nustren of the family, the cauao which in- 
duced the law to pmomo a pi'qm'Uwa in hor no longer exists, 
and separation tberefuce operates m a recall of the />r(;po«i- 
tura; (8), That where a huHband, as in this iutitaiice, n{)a- 
rately aUmeuts his wife, and otherwin provides her with 
dothing, it is not necessary, for Ins protection against debts 
otmtracted }ty her, either that he should resort to inhibition, 
or give notice to tradesmen not to trust her; and (4), That in 
any view, the pursuer wld the goods sued for to the defender's 
wife ibr cash and without relying on his credit, which was 
Bcyt pledged in the transactions at alL The nveral pleas 
thus stated involve a wide expann of investigation into the 
marriage rdation — its responsibilitin and attendant conn- 
quenon to the trading community. The can wu anxiously 
and abbr debated, and I acknowledge the great assistance 
which I have received from the tiuented gentlemen who 
nverally supported the pursuers' claims and the defence. 
The first noint to be attended to in the discussion is tiie 
nature and extent of the au^ority which a wife possesses, 
and in virtue whereof she hn power to contract and render 
her husband responsible for her actings. The prindple on 
whiofa this aathority is based is not that the wife has original 
power in virtue of her marriage, or becaun her husband, 
vnder the legal assignation imjdied in marriage^ acquim 
the propertv ^ her moveables, but it mts soldy on the pre- 
■iimption of law that she contracts for him m his agent, witii 
\iB aathority. *' And if it appears that there wm no ground 
for the xnidantaiidiDg, th« hwmd is not liable. In regud 



to this, in shorty the husband and wife do not stand in a 
different relation to each other than do a master and servanft." 
(I Priuer, Doa^ ReL 297^; Bmamx v. TeaiU, 26th April, 
1853, Extk, 1 Com,, Law JSep. 61.) The wife being more 
fitted by nature for the management of domntic afiai^^ and 
the husband being bound to aliment his femily, the law pse- 
sumn that the vnfe hn been empovrered to purdian on his 
mpondbility all things necessary for dcmntie consump* 
tion. But this power of management maT even be eOee- 
tually exercised by a daughter for het father, or a hown 
keeper for her master. It is limited io domntic necessariea, 
for wherever a wife acts for her husband beyond dien limiia 
the law don not pmume authority, aud the hvsband's an* 
thority must be proved, or he will not be liable for her actings. 
NVhat are d o mestic necessaries, is usually a jury quealion, da- 
pendent upon Gtrcumstancn, but, in genersl, food, dotldag, 
medidnes, and a houn for the family are indudad— and in 
Rngland it hn been hdd that the puidian of f omitnie was 
comprehended within the wife's prtpotUwrtk, She can oooly 
bind her husband, howevw, if her purchasn are modecate in 
quantity, suited to his ntaie, and are made at ordinary psion; 
and if within then bounds she tcansaotsi, he will be ansmafale 
to tradesmen, even if he had given her funds to meat their 
daims, and she had misapplied them. It is next a mslwiial 
point to determine when nui how this exerdtorial aothoiity 
can be ended, and n that the husband mav be legally ficaed 
from its effects. like other derivative authority, it may be 
revoked at the will of the husband ; he may disrate his wife 
in the management of household affiiirs, and assome the 
dutin himseU; without any infraotioa of tite wife's rights^ 
the least imputation of impropriety. In a can of 



Sir VViUiam ScoU said— "I cannot call it cmdty if a gentle- 
man dioosn to settle his weekly bills himsd^ beioaun I take 
it that a wife acts in this mt»ect not by any original right, 
but M the steward and as the representative of bar husband ; 
and if a man hn but a moderate opinion of his wife's manage* 
ment» and is vain enouj^ to have a better of his own— if he 
don dioon to take into his own hands the payment of the 
weekly bill, I protest it don not ai^war to me to he that 
kind of conduct with which any magistrate^ ecdedastkal or 
dvil, hn any right to uLterfere." A hnband may ako ter- 
minate his wife's authority bv executing against her Isftten 
of inhibition. The effect of this step is held to put the 
public in mala Jid$ to contract with her, and no partioolar 
intimation of it to merchants witii whom the wife waa in 
the habit of dealing is n ecessar y; and although they might 
have been eutirdy ignorant of its existence, it is not ths len 
operative agoiust them. It wn hdd \^ the Supreme Gourt 
that "the diligence bdng regular, according to the law of 
Scotland, must be effectiud against aU mankind." {Tvj^mm 
V. MartkaUj Morr, app. eooe Inhibition. No. 1, 1808>. 
The authority may likewin be closed by notice to partan 
with whom the wife wn accustomed to deoL {Bwe y. (lor- 
doH, 23d February, 1827; 6 S. D. 464.) Tho modn of 
terminating a wife's authority may be rewrted to, n wdl 
while the spousn ore living together, as while they ai« 
living apart; aud if apart, whether the husband providn the 
wife with suitable aliment or not; but very dxflerent Imal 
results follow in the one state of matters; and in the other^ 
iuhibition has no effect against a claim for necessarin supplied 
to a married woman living apart from her husband, if he fitila 
to provide her with an adequate maintenance, ncr win it 
avail while they cohabit^ if the husband allows his wife to 
contract, n if inhibition had never been used. As little will 
intimation protect him agunst debts for necessarin con- 
tracted by his wife, so long as he will hold from her the menna 
of support; in short, that no precaution will protect a hoabnnd 
from daims for food, dothn, or a houn to ms wife, if he will 
not fumish them to her hinudf ; but where a husband makes 
provision for his wife's maintenance while living apiwt, die has 
neither power to bind him for necessary supplin, nor is it in 
general requisite that ho should znort to inhibition, or other 
legal menures to protect himself. Ersldne statn the rule in 
these words: — *' Where there is a legal or even voluntair 
nparation of the husband and wlfe^ and the husband hata 
ntUed a yearly sum for the wife's nparate miq>|^ftTy.^^^ Jq, 
personal obligations during their nparation are eSeotoal 
agstnst her. Then obligations contracted by the wife after 
nparation cannot in the least degm aflfect tha hnsbandlp 
for hj hia Mooring yearly »a aimmty for hn naiBtsoHwo^ 
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1m f aJfili the aAtanl oUiffatioiii th« marriagv laid him under 
to pvovide fbr hat, and ttterafore, the orediton who oontiniie 
to deal with her oontmet upon her fidth idely." (I. 6, 26). 
No doubt this huigiMge imphee aome knowledge of her condi- 
tion on the part of the tradennAn with whom she contracted. 
Tet lodh loiowledge ia not eaemtia], aod the hnaband ia 
not boond to proTe it in order to bar their daim. "It is 
enongh," says Mr Fraaer, «if the allowance has been made 
to the wife, whether the tradesman knew it or not, and hie 
only nooom ia against the wife henelf." (1 Jhm, Bd,, 
821-22.) In Mum ▼. Pidt, which was a case raising this 
▼ary question, and which was decided in Ezehequer m the 
Baiter Tbrm of 1888, Baron Aldenon observed, "I do not 
■ee how notice to the tradesman can be material The 

aneation in aU these cases is one of authority. If a wife 
▼io^ separate from her husband is sun>lied by him, with 
•Qfflaent funds, to support henelf with everytbing proper 
fbr her m a inten a n oe and support, then she is not his agent 
to pledge his credit, and he is not liable.** And in the 
Sootoh case of Hamilton {Morr, Die, 6003), the Lords found 
that <'n«Lih«r was it needful to have intimated to the trades- 
msn that the husband had appointed maintenanoe yearly to 
his wife^ whereby they might have looked and provided for 
their own seourity, as it was replied by them.'* But to recur 
at this point to the defender's aigument, one branch of which 
amounted to this, that aside firom the tradesmen's knowledge 
of his separation from his wife, the act of separation was in 
law an end of her prtpatUmra, and she had no bnger power 
to bind him at all, the pursuers controverted this position, and 
I think sooceasfully. I am of opinion that separation by itself 
doea not terminate a wife's right to bind her husband for 
nec essa ri es , because it has been seen that where she has not been 
TCoeiving suitaUe aliment, shis has the right to porchase and 
the power to bind him for sooli articles as are requisite for 
ber support. It is true that there is an apparent conflict of 
authority in stating the doctrine— Mr Fraser, on the one hand, 
a ffirming that ''separation operates as a recall cl ikubprepoti- 
imra' (I Ihm, Bd., p. 817); Professor Bell, on the other 
hand, saying that "mere separation is not a recall of the pre- 
pomhtra* (1 BdJ^$ Cbm., p. 676, Shaw's ed.; PrineipUt, sec. 
1566, Shaw's ed.) But the passage in Mr Fraser's work 
would seem to imply that the separation, if known, would 
operate a recall; in which view tfiere is no substantial vari- 
ance between the authors at all Hie element involved in 
thia argument, however, is inapplicable; because where there 
is both separation and an aliment allowed there can be no 
praftenoe for the contention that a wife can, as his agent, 
still bind her husband. Another subject of discussion was 
started and maintained by the pursuers, that there being 
no inhibition to certiorate the public of the termination 
of his wife's agency, that the defender would continue to 
be bound, unless he could prove that he had given intima- 
tion to the tradesmen with whom she dealt; and for this 
nosition a passage was cited from Fraser (1 Dom, JRd., p. 
820.) But the leanied author is there treating of the situation 
of the spouses, where, when apart, no aliment had been fur- 
nished to the wife; and on the suooeedinff page, when notidug 
the eflect of aliment having been allowed, he expressly states 
that a daim for necessaries cannot be successfully maintained 
against the husband at all, and that notice to tradesmen was 
not needed to protect him. In reviewing these several points 
the admonitory remark ia suggested tbtt traders who sdl 
goods to mamed women without receiving payment at the 
time, incur considerable risk. If they htA dealt on credit 
before^ and the husband had paid the accounts, these transac- 
tions-created an implied authority to bind him, even if the 
spouses were living apart. It is j ost the case of ordinary agency; 
for example— if one ma& allows another to accept billB for 
him, and takes them up when due, he wiU be bound by an 
acceptance in his name, given bv the same person, even con- 
trary to his wish, until he has given the public duo notice that 
he hJM revoked the authority. In such cases the implication 
of authority arises out of the previous act of the parties, and 
such implied authority to bind husbands may confer upon 
wives as well as upon anv other persons. But the matter is 
£sr different where there have been no previous dealings at aU. 
If a married woman makes purchases on credit for the first 
time^ the tradesman begins a risk, for he simply takes her 
place in the chance of recovering payment; if the woman her- 
self should not be in a situation to recover tiic omoimt from 



her husband, in name of necessaries, neither could the tradea* 
man from whom she bought them. In the lanffuage of tha 
Lord Chief Justice Tenterden, " If a tradesman do part witb 
his goods to a woman living apart from her husband, the emrn 
lies on him to prove that the separation took place under such 
droumstances as will entitie him to recover the price of the 
goods from the husband," and if he " will trust any womaA 
that comes into his shop, he must do so at his peril" Apply- 
ing these views of the law to the drcumstanoea of the cases 
now before me, I find— (1.) That the defender's wife having 
purchased the goods sued for, at a time when she was In 
receipt of adenuate aUment, arid had already received a sufil- 
oient supply of dothing, that she was not in the transactions 
prqiodia negotUt, and did not bind him; (2.) That there hav 
ing been no previous course of dealing on credit between the 
pursuers dnd the defender's wife— no intimation to them thai 
her prepotUura had ceased was necessary; (8.) That inhibition 
was not indispensable for the defenders protection against 
debts contracted by his wife after their separation, seeing thai 
he had been maintaining her. On an additional and condud* 
ing ground, I am of opinion that the defender is not liable in 
|>ayment of the accounts claimed. It is this, that the goods 
m question were not purchased in his name, nor on the faith 
of his credit. The evidence shows that the transactions were 
for cash; and Mrs Muirhead gave her own name and address 
alone. When the pursuers parted with their goods without 
payment tUn inqnUatU, It is a settied prindplB, apart from 
all other grounds of immunity occurring in these cases, that 
where a married woman makes unauthorised purohases, and 
without interposing her husband's credit, but her own, the 
tradesman cannot recover from her husband. In Metea^ r, 
ShaWf 8 Camp. Rep. 22, Lord Ellenborough in such a case 
ruled, that the husband was not liable for "any part of the 
goods, on the plain ground that they were not supplied on hia 
credit^ and that the pbintiff looked to the wife only for pay- 
ment. The credit was ^ven to the wife only, and not to tha 
husband." The same prindple was given effect to in the case 
Biwuy ▼. Smilh, 26th January, 1886. I have a conduding 
remark to make^ and it is this — ^During the lengthened and 
interesting discnsrion of these cases the pursuera procurator 
Vxk. exception to the authority of English dedsions, and con* 
tended that the systems of jurisprudence in this and the sister 
kingdom differed widdy. I have endeavoured to diMover if 
there be any foundatian for this objection in the important 
rdation of husband and wife, but I have been able to discover 
none. The decisions of the Scotch Courts I have found quoted 
with approbation and respect in Westminster Hall; and I 
notice tlukt in our Scotch cases, and works of authority on this 
branch of the law, that English cases are quoted fblly uftener 
than those of our domestic series; and I am of opinion that 
the prindples which govern all the material snbiects and 
interests spring^g from the reUtitm of husband and wife are 
identical; and I observe that in a book of authority quoted 
by thB pursuers' procurator himself — Taylor <m the Differenen 
between ^ Lattt of England and Scotland, rdating to Con* 
trade (p. 857) — ^the learned author expresdy states that the 
law relating to the prejweitura of a married woman was alike 
in both kingdoms. 



Ad, W. B. Faulds. 



Alt, William Bumrs. 



NoTB. — ^The judgment in thia case Boems to conflict 
wiUi the decision in another case, dedded in the ordi- 
nary Sheriff Court, Glasgow, Wylle iV Loclthead t. 
Martin^ Scottish Law Journal^ Vol. I. p. 54, 15th March, 
1859, where, on the ground that no inhibition had been 
used, a husband was found liable for goods pnrcboBed by 
his wife, although living separate, and suflicicutly ali- 
mented. No inhibition had been used in either case, nor 
any notice given that the prepositura had ceased; but 
there arc material distinctions. In the present case, the 
wife's credit alone Imd been pledged — the sales were, as 
appears, cash sales, the accounts discharged, having 
been sent along with the goods, and, on tlio discovery of 
tlic state of the parties, no legal measure:* were adopted 
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to obtain rettitiitkm of the goods. Those differences sie 
materia], and seem of themselTes, as the learned Bberiif 
indicates, suiBdent to farnish grounds for the present 
judgment. 



^iQtni of ^rtgViBlg Casts. 



7tr Mat, 1860. 

COURT OF EXCHEQUER. 

AVhittaij. v. Campdkll. 

Seoority fbr Costs— Indian Senrioe. 

SnrOB the Indian serrioe has been transferred from the 
East India Company to the Qaeen, a military officer in 
that seryioe cannot be compelled to give secniity for 
costs in an action in England in respect of his resklenoe 
in India. 



to French law, their maniags vas Toid for want of 
the necessary publication and consents of reUtires.— > 
Held^ that the marriage being regular in accocdanoe with 
English law, was valid in England though proooonoed 
null hy the sentence of the French Courts. 



COURT OF COMMON PLBA& 

Partnership— Liability of Incoming Partner. 

A NSW partner coming into a firm beeomes liable ibr 
the existing debts of the company as previously con* 

stituted. 



10TB Ma&oh and 28d April, 1860. 

ROLLS COURT. 

Bock v. Govisbx. 

Factor^s Lien. 

A FOREIGN house instructed ^lieir agents in London to 
buy some Mexican bonds. The agents did so, and drew 
for the price, and their drafts were paid. — lUUl that 
they had a lien over the bonds over and above for their 
general balance. 



18th & t9TR January & 26th April, 1860. 

COURT OF DIVORCE AND MATRIMONIAL 

CAUSES. 

SiMONIN V, MaTXAC. 

Marriage of Foreigners in England. 

Two French subjects came to England and married 
there, and immediately returned to France. According 



So JoxB, 1860. 

COURT OF EXCHEQUER. 

Mackayt. Ford. 

Advocate — ^Privilege. 

An action cannot be maintained against a barrister or 
attorney for words ^oken by him for his dient to a 
court of justice in a judicial proceeding, pertinent to 
such proceeding. 



24th & 2&m Aprii^, 18C0. 

ROLLS COURT. 

Taylor r. The Midland Railway Co. 

Forged Transfer of Railway Stock. 

Certain railway stock was rogintered as the joint pro- 
perty of two parties. One of them forged a transfer, 
ivhcroby it was irausferred to a third party, whidi was 
acted on by the company. — Held that the company were 
bonnd to replace the stock, and that the representatiTea 
of tlie minorent party, who had died before discovery of 
the fraud, had a good title to compel thh being done. 
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IST July, 1860. 

ELGIN SHERIFF COTJUT. 

(Hb SaiBorF Camebov.) 

Ths Liquidators of ths North of Scotland Stbam 
Packet Company v. John Cbuickshanc. 

Joint Stock Company— >CoDtract— Contributory — Bank- 
raptcy of. — il., partfMT of a Joint Stock Company^ 
l>eeame htmkruptj teas discharged on a composition^ and 
reinvested* The company was afterwards dhsoloed, 
and calls were made by the liquidators to discharge (he 
company debts. — Held^ that A.^ notwithstanding his 
bankruptcy and discharge, teas still a partner, and 
bound to contribute. 

At a meeting of the shareliolden of the North of Scot- 
land Steam Packet Company, on the 23d March, 1868, 
it was resolved that the company ehould be diaBolred in 
terms of the contract, which provided, by the 40th Sec- 
tion, that it should be in the power of the partners, at a 
public meeting specially called for the purpose, to dis- 
solve the company, and certain parties were named 
liquidators, and appointed to wind up its affairs in terms 
of the 41st Section. 

To enable them to pay off the debts of the company, 
the liquidators, on the 26th May, 1858, made a call of 
£4 per share on the original stock of the company, and 
this action was raised to recover the sum of £20, being 
the amount of that call on five shares which the de- 
fender had acquired on 25th April, 1851, and £l 56 of 
aixeara of capital alleged to be due on these shares. 
The conclusion for arrears was, however, subsequently 
departed from. 

By the 19th Section of the contract, it is provided, 
*Hhat, in case of the bankruptcy or notour insolvency 
of any of the partners, such persons shall from thence- 
forth cease to exercise the right of a partner, and the 
shares held by them shall be sold within twelve months 
thereafter: Declaring further, that, in case the share 
or shares of any partner, on becoming bankrupt, or 
notoriously insolvent, shall not be sold within twelve 
months of his bankruptcy or notour insolvency, it shall 
be lawful to, and in ihe power of, the directors or the 
quorum of them, immediately after the lapse of the said 
twelve months, and after one advertisement, to sell or 
dispose of the said share or shares, by public roup, to 
the highest bidder who may be admissible as a partner.** 
The 16th Section also provides **that every person who 
disposes of his shares in the capital stock, on the terms 
before provided, and every partner^ how soon he ceases 
to have an interest in the company, in the manner before 
mentioned, shall, in all time thereafter, be entitled to 
reUef of the whole debts owing by the company, and of 
all the obligations granted for the same, and, in general, 
of every presentation incumbent on him, as a partner of 
the company, and, the other partners shall, for that 
purpose, be bound to relieve him of the same, each 
partner, so retiring, being always obliged to rest satisfied 
(till distressed) with this obligation, as complete security 
and indemnification to him; and the whole partners do 
hereby subject their interest and shares in the company*s 
stock, to be r^ulated according to this rule and article.** 



The defender was sequestrated on 27th August, 1852| 
and discharged on a composition of 6b per pound, on 
12th November, 1852. 

The pursuers pleaded— 1st, The 13th Section of the 
contract of co-partnery provides that bankrupt partners 
shall not exerdse the rights of a partner. The de- 
fender's bankruptcy having come to an end by his dis- 
charge and re-investment, while the shares in the Com- 
pany still stood iu his name, he is liable in all the 
obligations incumbent on a partner, in the same manner 
as if he had never become insolvent. 

2d, The defender*s shares not having been sold in 
terms of the power Tested in the directors by the 13th 
Section of the contract founded on, and the defender 
having been re-invested in his estate, is in the same 
position as if he never had become insolvent, and cannot 
now plead, on the terms of a clause which only applies 
to a partner while in a state of bankruptcy. 

In defence, it was pleaded — 

1st. It being provided by the contract of co-partnery, 
in case of the bankruptcy of any partner, he should 
cease to exercise the right of a partner, and his estates 
having been sequestrated on STth August, 1852, he 
ceased on that date to be a partner of the company; 
and it having been further provided by the said contract 
that "every partner, so soon he ceases to haye an in- 
terest in the company,** should thereafter be entitled to 
relief of the whole debts, owing by, and obligation 
granted by, the company, he could not now be called 
upon to contribute towards the liquidation of the com- 
pany's debts. 

2d. In any event, his connection with this company 
ceased with his bankruptcy and discharge, excepting to 
the extent of his compositiou of 63 per pound, which was 
offered. 

After hearing parties* procurators, the Sheriff-Substi- 
tute (Cameron) pronounced the following Interlocutor:— 

Hie Sheriff-Substitute haviog adriaed the proceM, deoems 
against the defender in termi of the oonclurinns of the Bum- 
mons, except for the sum of one {lound five shiUinge steriing, 
the depoeii on the original stock, which hM been de|i«rt«l 
I from: Finds the defender liable in expenses, of which appoints 
an aoooant to be lodged and taxed in common form. 

NoTB.— The Sheriff-Substitute is of opinion that the da- 
fender puts a wrong interpretation 09 the clause, and 
eapeciallj the words, "shall from thencefuith oease to exercise 
the right of a partner/' which deariy means that the bank- 
rupt oould not exercise any right of a partner, such as voting 
at meetings; but it certainly did not free him from all oblig»> 
Uons, and his shares continued to belong to himself, and, if 
sold, the proceeds would, as is prorided for, be paid to him« 
self or to his trustee, and the price of such shares being part 
of bis assets, was part of the estate out of which his dividend 
was to be paid. In the present instance, however, the twelve 
months, within which the directors could have sold the shares, 
were not allowed to elapse; but within a few months of his 
sequestration, the defender obtained his discharge under a 
composition contract, and the sequestration was declared to 
be at an end, and the bankrupt reinvested in his estate. 
This was in November, 1852. It was not till 28d March, 
1858, that the present pursuers, the liquidators, were named, 
and, on the 26th of May following, they issued drculart, 
calling on the shareholders to pay £4 on each share, to make 
up the losses sustained. On receipt of the liquidators* cireu- 
lars, the defender answered that he conceived himself, in virtue 
of his sequestration and discharge, free from all claims and 
obligations preriously contracted; but inoonsistently enough 
admitted that he was liable fur a oompoaitiou of 6s per pound 
on Uie debt saed for. Had this bean a demand f>r any pari 
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of the £25, the price of the original sbane which bad re- 
mained dae at the date of his lequestrmtion, then that debt 
fell within the aequeetration, and he wonld have been relieved 
of any luch debt by the payment of the oompoeition. Bat 
the debt in question was not due at the date of the sequestra- 
tion, which took place in 1852, while the demand for this debt, 
to make up the dc^ciency of the funds, when the aflairs of 
the company were to be wound up, only was made in May, 
1868. The defender will not deny that he could have sold lus 
shares in Uie public market, the day after he was re-invested 
in his estate, and, had it been a thriving concern, and 



to the Judicial Factor, because his appointment iras nn* 

necessary. The following interlocutors were given under 

this application : — 

Having heard parties' procurators, under a caveat lodged by 
the trustee in the seqestrmtion, who stated as preUmioaij* 
that the court had no jurisdiction in the first instance, but that 
the Judical Factor must make his report to the creditors, and 
who under the statute may or may not approve of that report» 
and exonerate the Factor, and fix the amonnt of his mnnn* 
oration, and havin|( made aviandnm with the debate, repels 



dividends been payable, he readily would have accepted his i the preliminary objection: And that a record may be made vp 
dividends. Does it then make any diflerooce that, as the in proper form, appoints the Factor to give in a condescendenos 

ridation was unprofitable, he has to pay advances on the i in support of Ids claim, averring facts showing the ne ce s s ity of 
es on which he was retrooessed under the sequestration ', Us appointment, and ordains him to produce a particular 
and composition contract! He cannot play fast and loose. ' account of his outl»>s as claimed by him, to which eondeaoan- 
He was put into possession of his estates under burden of dence appoints the trustee to lodge answers within six days to 
paying all creditors 0s a pound on debts due, but if, in the j each pMty in succession, 

ooune of trading, obUgations should arise out of tiie property NoTE.-The agent for the trustee stated that the creditors, 
he thus obtained poesession of, it cumot be paid he was re- ^^ ^ meeting for election of Thistee, had passed a itssolstkm 
lieved of such a prcepective debt. It was, however, argued .^^^^ ^^ ^^j ^ 4^^ ^^^ ^^^^ ^y^^ ^^^^^ bei under tlia 
that tins was an obhgation contracted before the Bequestra- ^^.gement of voluntary trustees, there was no Moessity for 
tion, and a oontingmt debt. This is a misUke as to tije ^^^ ^uertiation. much lem for the appointment of a Jodkaal 
meanmg of terms. If A. grants an obligation to B., payable 
on the death of C, that iB an obligation which will become 



the estate being burdened with the expenses of such proceed- 
ing. As to the firiit, the sequestration having been ultimately 
issued with consent of the bankrupt, and concurrence of a 
creditor to the statutory amount, the objection could only be 
heard under a petition for a recall of the sequestration. The 



due, and an actuary can put a contingent value on it, as 
arising at C*.*s death, and property in a bankruptcy can be 
set aside to meet such an engagement. But tiie cam is here 
quite different. There was uo specified and definite date 

'^^^*?^ !"?v ^^^H*^*^?"* became duo fax less was it oontem- ^^^j objection raises tiie question of juriidiction, whether 
plated tiiat the valuable vessel, tiie MarteUo, was to be lost ^^ j.^^^ ^ j^ t^e Jirtt inirtance, amenable to the creditors 
and tiie company thereby romed. The defends has noti^ I or to tiie court By tiie original Bankmpt Act, 64 Geo. IH., 
ua how an actuaiy could have calcuUted such a supposed ^ jgy ^^e Interim Factor was appointed by the eieditor^ 
daim, nor shown how it could have been brought into opera- 1 .nd in Uke m.nnner by Uie 25tii section thereof, he was exonei^ 



tion, so far as these liquidators were concerned. In short, 
the SheriifiSubstitute is clearly of opinion that the defence is 
based on a misconstruction of the daoses of tho contract 
founded on, and a misconception of his, the defender's, oblige- 
tions, as a discharged bankrupt in virtue of the re-convoyance 
to him of Ids estate. 

The defender appealed, but the Sheriff (Ben. R. Belli 
Esq.) adhered. 
AcL Alex. Camerox. AIL MrRi>ocii & Forstth. 
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SHERIFF COURT, PERTHSHIRE. 
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by the creditors at the meeting for choosing the trustee, and 
who at the same time fixed his allowance. The next Act was 
2 and 3 Vict., chap. 41, which still continued the same pro- 
cedure with reference to the election of an Interim Factor and 
his exoneration. Tho third Act, was 16 and 17 Yict, chap. 
53, which for the first time, directed the court who issued the 
sequestration in the deliverance to that effisct, to appoint aa 
Interim Factor, but it left his exoneration and remunsratioii 
to be dealt with under the former statute, to whidi this Act 
was merely supplementary, and directed to be read as one. B7 
the exiiting Bankruptcy (Sootiand) Act, 19 and 20 Vict., chap. 
79, the time for the election of a trustee is greatiy accelerated, 
and the appointment of an Interim Factor, as a general rule, is 
done away with, and the appointment of a Judicial Factor or 
other interim provisions, now proceed upon a special applioa- 
tion by a creditor, which may be and was in this case, nnfor- 
tunat^y done ex parte. The Act makes no provision as to the 
discharge of the JncUcial Factor, and which must bo dealt with 
under Uie existing Act, without any reference to those which 
went before, but with the supplement of the rules of common 
procedure. It therefore appears that the appointment of factor 
being made by the Court, and no special provision existing for 
his exoneration in the Act, the Court alone can exonerate and 
fix his remuneration as an officer of Court. He is no longer 
termed an interim factor, but a judicial factor. The caae, 
14th February, 1842, Euon, appears an authority in pointy 
as the appointment was made on an ix parte statement, with- 
out the trustees or creditors having an opportunity of b^n^ 
heard. The necessity of tho appointment is still open for ex- 
amination; but it is the opinion of the Sheriff-Substitute tiiat 
having been once made, the onva of sliowing that it was nn* 
called for will rest upon tho creditors. 



Bankruptcy (Scotland) Act, 10 and 20 Vic, cap. 70 — 
Judicial Factor — remuneration and exoneration of. — A 
Judicial Factor is an officer of, and amenahle to the 
Cottrtf hy whom he is appointed; and they may fix his 
remuneration^ and ijrant his discharge. 

Two brothers had separate farms, one in Perthshire, and 

one in Fifcsbire. Both granted trust deeds to two 

trustees, who entered on the management. Subsequent- i. ^u*^v 1 jij r 
, ^^. ,. X J X ^1. ot -^T^* XI- i A record having boon made up and closed, proofs were 
ly» applications were presented to the Shenffs of the ,| , , , , j ^v r n • u i • j ^ 
•" \\ X. /> XX- 1-- 1. 1 : allowed and led, and the following final judgment pro- 
respective co'jnties, for sequestrations, which were issued. , ' o u o x^ 

The same creditor who applied for the sequestrations, j 

prssen ted applications for appointment, first of a Judicial , Having heard parties* procurators, and made avizandam 

Factor, on the grounds that the tenants were in power, ! ^^^^ tho cause. Finds that the toustee b" fkUed to ertaUi^ 

J /^ :i r X 'x • rra. ' ^^^*^ "^^^s Bgaiust the judicial factor, either with regard to 

and afterwards, for power to open repositories, rhese , hia appointment or tho discharge of his duties under the same 

demands were granted. One of the voluntary trustees as prevent his being now judicially discharged of his judicial 
was elected trustee uwder the sequestration, and the 1 »PPo»»itn\ent: Grants his discharge accordingly, and warrant 

c*her one of the commierioner.. The cr«<litor, instracted ?^^t3'^d':^"CFJ^i tir^e^gltTlIS 
the trustee to oppose every application for remuneration ' his travelling expenses at thirty shillingM, ud fhr these sums. 
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Hods tlie tnutee and estate liftble, mad decerns against the 
trustee for the same: Finds the Judicial Factor entitled to his 
expenses, (on the lowest scale), so far as occasioned by the 
opposition of the trnstee, and remits the account thereof to the 
auditor to tax and decerns. 

Note. — ^The appointment of the Factor, and the authority 
to take possession of the papers, were (as anthorixed by the 
statute) made ex parte. This in some cases may lead to un- 
necessaxy expenses, but these can never be great, and the 
balance of evil preponderates on the side of improper interfer- 
ence with the estate, between the period when a sequestration 
is ittued, and the appointment of a trustee. The remedy is 
the same as that which is provided with regard to the seques- 
tration itself, an application for recall, though with regard to 
the appointment of factor, there is scarcely time for this. 
Mismanagement on his part is provided for by the absolute 
condition of ample security being first found, which in the 
present case was to tiie extent of £100. Where the applica- 
tion is obviously unnecessary and oppressive, the creditor 
applying for it may justly be held liable for the expenses thus 
occasioned to the estate. Bot» unless the factor were proved 
to be acting in concert with that creditor, or where his own 
managemeut is not correct, he at least is entitled to his proper 
remuneration. In tho present case, the averments of the 
factor s connection with the creditor applying were so strong, 
that a proof was unavoidable, though now much to be regretted, 
because on the face of that proof, it is impossible to say that 
there exists the slightest imputation against the character and 
conduct of the factor. It is wonderfully easy after events have 
happened, sagely to sit in judgment on their import, and to 
declare how these might have turned out better or worse, by 
the omission of certain elements or the presence of others. 
The SherifiT- Substitute has a distinct recollection that the 
grounds stated for both applications were, that tho bankrupt 
and his brother iu blood and misfortune, were both in prison, 
and that the farms were left at a very critical period of the year, 
to the mani^euient or mismanagement of servants, and the 
rapacity of crediturs. The ti'ust deed was mentioned, but it 
was stated that the object of the sequestration was to supers 
sede that mode of management and realization of the insolvent 
estate. It is quite possible that the management of the trustees 
under the voluntary trust was in every respect regular, and as 
the event has now turned out, that the highly respectable gentle- 
man who was one of these trustees, has been reinvested in office 
under the sequestration. It may also be admitted, that no 
positive advantage can be shown to have resulted to ^e estate, 
by the trustee's appointment, and his actings under the same ; 
but it was impowible to have foreseen and foretold all these 
events, and it cannot be known what mischief might have 
happened, had the servants and othera not been certiorated 
that the whole estate was under judicial surveillance and con- 
troL Seeing that the factor had the two farms nearly adjaoent, 
at the same time under his charge, five guineas for each appears 
at onoe ample and reasonable. His travelling expenses appear 
somewhat high, but £8 or £1 for each visit is not an unreason- 
able sum, imd one-half of which is allowed under the appoint- 
ment of this Court. Much irrelevant and sometimes intern- 
Grate language was heard with pain from both sides of the 
r, at the debate. Appointed as the factor was, he could do 
nothing less than he has done, and was entitled to apply to the 
Court for his dischaige and reward. Instructed as the trustee 
was by the resolution of the creditors to oppose the factor's 
datm, the trustee was bound to oppose. Therefore on neither 
ride was there any call to impute motives or hint designs. 

Act, 8ot7TAR & M'Leibh. AU. Kiffxx. 



4th Jlly, 1660. 

SHERIFF COURT, GLASGOW. 

(Ma SHEBiFi- Smith.) 



Jaues Fvfe ft Co. c, William Johkstokb. 

Patent — ^XofriDgement of— Damages. — A jmlenUe raited 
an action of daimges for libel atjainat ano^er patentee^ 
for having stated that the pHrsiicre" patent was an 



infringement of his. The defender pleaded t7ie Teritasi 
hut had mi ascertained Judicially whether there was any, 
and if any ^ what identity between (he machines patent^ ^ 
and on a proof it still remained doubtful tcheiher the de- 
fender's patent covered the pursuer^ machine, — Held^ 
that, whether the defender's patent covered tJie pursuers^ 
or not, the pursuers had failed to prove loss or damage, 
and the action dismissed. 

This action vraa for the recovery of £150 damages, 
alleged to have been sustained by the parsuera, in con- 
sequence of the defender having falsely and libellously 
stated that "stop-cocks," "valves," or " tape," for water or 
fluid purposes, for which the pursuers had obtained letters 
patent on 7th September, 1858, and sealei Ist March, 
1859, and were making and selling, were an infringe* 
ment of a patent held by the defender, whereby the sale 
of their " taps" had bjen diminished, and their business 
and reputation seriously injured. In defence, it was 
averred (1) that tho defender had letters patent, dated 
23d February and 19Ui August, 1858, for "Improve- 
ments on apparatus for regulating or controUiug the flow 
or passage of fluids," which was, at the times specifled by 
the pursuers, the property of the defender. (2) That 
he was interested in a patent, obtained on 5th May, 1858, 
by William Ross, brassfounder in Glasgow, for "Im- 
provements in taps or valves," and the provisional and 
final speciflcation of which were dated 5th May and 4tU 
November, 1858. (8) Tbatr the pursuer had, in tho 
course of a conversation, admitted that Rosses pateut was 
prior in date to his own, and hence the pursuers' was in- 
valid ; and an admission that, in the coarse of his businesa, 
he had communicated this conversation to several parties; 
and (4) an averment that the pursuers* patent was an 
infringement of the patents obtained by Ross and tho 
defender. 

The record having been closed, a proof was allowed to 
both parties, and evidence taken both in Glasgow and 
Birmingham. Having heard parties' procurators on the 
evidence led, the Sheriff- Substitnte (Mr Smith) sustaiaed 
the defence, and — 

Finds that there is uothiug libellous iu a ^uirty who believes, 
and has some reason for believing, that another has infringed 
his pateut, stating to third parties and warning them not to 
sell or manufacture the article: Finds that the pursuers, not 
having instructed that they had received any patrimonial loss 
from the statements made by the defender in regard to their 
patent, they are not entitled to any damages: lliereforo sus* 
tains the defences, and assoibdes the defender: Finds the de* 
fender entitled to expenses. 

This Interlocutor was appealed. Sir Archibald Ab'son 
adhered to the Interlocutor, sustaining the defences, but 
found no expenses due to or by either party, and added 
the following:— 

Nuts. — ^The cn^omids on which the Sheriff has adhered to the 
Interlocutor on tho merits are— let. That no judgment of a 
Court or decisive evidence is produced, instructing that the 
patents in qiiestiou held by the defender had not been infringed 
by Uie machine formed by tho pursuers as it was a new inven* 
tion, one or other of which requisites is an indispensable pre* 
Hminary to such an action of damages as the present, and that 
the defender did not enter appearance to dispute or stop tha 
pursuers' patent; 2d, That no specific damage to any extent 
is proved on the pursuers' part» the representations made by 
the defender, though proved, having not been diown to hava 
had the effect of stopping or lessening the sales of the maohlne 
in question made by the pursuers. On the contrary, th^ 
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pursuers* business is proved to have been m extensive after as 
before the alleged damaging representations. The evidence 
is contradictory as to tbe identity of the machine in question 
with that covered bv the defender's patent, and in that state 
of dubiety, and TV'ilhout any judgment of a Court to decide 
how the case stands, it is premature to find damages due to 
the pursuers, which could only bo awarded on its being estab- 
lished judicially, or by undeniable and undoubted evidence, 
that there really was no infringement whatever of tbe defen- 
der's patent. No expenses however are found due to the 
defender, because he appears to have gone out of bis way in 
denouncing the pursuers* invention as an invasion of his 
patent, when he had not established tho infringement, if there 
was any, citi.er by interdict or the judgment of a competent 
Court. What the defender should have done, if he thought 
tbe pursuers* invention infringed his patent, was to have 
brought a process of interdict against it; and if he had got 
decree in that, he would have been entitled to have denounced 
it as an infringement of his patent, or to have sued for 
damages on account of snob infringement 

Act, J. G. Housrouif. AU. T. G. Weight. 



llTH Jdlt, 1860. 
SHfiEIEF COURT, AIRDRIE. 

(Mb &HEBIFF LOOIB.) 

Jamks Muib k Malcolm Looan v. John Fbrgubon, 
Coach Driver in Greenock. 

Minor— Curator. — A minor raised a mmmary action in 
the SIteriff' Court for removal of his curator. — Held^ 
that such an action wus onhj competent in the Court of 
Session and the action dismissed. 

The pursuer, Jamea Muir, is a uiinor. His father died 
iu February, 1857. In August following, proceedings 
were adopted for the appointment of curators, and John 
Muir and the defender were chosen hy tho minor, and 
confirmed by the Court. Inventories were given up, 
and caution found in common form. The pursuer, 
Logan, was the cautioner. In May, 1859, John Muir, 
the co-curator, died. The minor having desired to have 
more funds than the curator thought proper, and 
wished to enter into a business which ho thought unsafe, 
tho minor presented a petition to the Sheriff, in which 
be craved that tho respondent should be ordained to 
j:rant, subscribe, and deliver all cheques, receipts, or 
discharges, or other deeds and writings necessary to 
enable the petitioner to uplift the money belonging to 
him, and deposited in bank, and thereafter to remove 
the respondent from his office of curator, and for inter- 
dict against his intermeddling with the minor or his 
affaii'8 on the minor granting him a discharge; and for 
warrant on the Cleik of Court, to deliver up to the 
petitioner, Malcolm Logan, his bond of caution. The 
record was made up by condescendence and defences. 
In defence, it was, inter alia, pleaded — (I.) The Sheriff 
was incompetent to entertain an action for removal of a 
curator; it was only competent to the Court of Session. 
(2.) Die respondent's residence was in Greenock, and 
he was not subject to the jurisdiction of the Sheriff of 
Lanarkshire. The Sheriff (Mr Logic)— 

Finds, in point of law, that an action at the instance of a 
minor for the removal of his curator is incompetent in the 
Sheriff Court, and can only be dealt with in the Supreme 
Court: Finds, further, that the respondent being resident in | 



Renfrewshire, is not sobjoot to the jurisdiction of the Sheiiff 
of Lanarkshire — and that the droumsUnce of his having 
accepted tho office of curator to a minor whose resideaoe and 
effects are situated in Lanarkshire, does not confer such juris* 
diction — therefore sustains the first and second pleas in law 
for tbe respondent, and disnusses the action. 

In a Note, he added — , 

The SheriffSubstituto can find no authority for holding 
that an action for the removal of a curator is oompetent in tbe 
Sheriff Court. Enkine, 1,7 29, saja,— "By our uicient law, 
15G5, c 35, any Judge Ordinary was authorised to decidle 
upon tbe causes fur which tutors or curators ought to be !«• 
moved, but, by our later usage, that branch of jurisdiotion ii 
appropriated to the Court of Sesrion/' More recent aathori* 
ties hold the same doctriuo^i^msrr on the Domestic Jieiaiionf^ 
vol. II., p. 160, and BelCs Principles, 5th edition, 2086 and 
2097. ^d the reason is obvious. A curator having ones 
accepted, cannot resign without a suffident cause, and he can 
only be removed as suspect on tbe ground of his neglecting 
his duty, or misapplying the minor's funds. The Suprane 
Court, therefore, being jealous of the character of parties 
holding an office at once so onerous and gratuitooa, losoivis 
to itself exdunvdy the right of judging as to the validity of 
the grounds of removal. Hie second plea in law based on 
the respondent's domicile hangs upon and illustrates in aome 
degree tho soundness of the doctrine that such an action is 
incompetent in the Sheriff Court. The Sheriff of BeDfrew- 
shire, in whose county the respondent resides, could have no 
power to authorise the Clerk of Court in Lanarkshire to 
deliver up the bond of caution. Then, what is there to bring 
this within the class of cases which might render Lim amen- 
able to another than his own Judge Ordinary? It can bardly 
be maintained that he has been guilty of a penal offence, aati, 
therefore, is bound to appear at the/onun deleeti instead of his 
forum domieili. Neither is there any material subject anch 
as a bale of cotton or a bag of flour in dispute to found a 
iurisdiction rationi reisita. The Sheriff-Substitute, thsrafore, 
holding that the action is incompetent in the Sheriff Court, 
must equally hold that the respondent is not amenable to the 
jurisdiction of this Court. But the two pleas appear to hsjig 
together, and, if he is wrong in his finding on the first plaa^ 
he must also be wrong in the second. 

The case was appealed, but Sir Archibald Aliaon 
adhered. 

Act. RoBcitT Watt. 

Alt. John Cboss, and R. & Sw K£iLt» Greenock. 



17tu July, 1860. 
SHERIFF COURT, GLASGOW. 

(Mb Sheriff Stbathebn.) 

EiNNAiRDS V. The City of Glasgow Bake, Arrestees. 

Joint-Stock Banking Company-^Arrestuient. — An ar^ 
restment used in the hands of the chief manager of a 
Joint'Stock Banking Company held to be a st^hiettt 
nexus over funds deposited with one qf the Bank's 
branches. 

On 16th February, 18o9, the puraaera obtained deeiee 
in the Sheriff Court of Banfbhire, against WilliMii 
Kinnaird, residing in Banff, executor nominate of Mar- 
garet Kinnaird and others, for their share of their 
aunt, Margaret Kinnaird's sucoesaioD. Upon that de* 
cree, arrestments were used in the hands of the City oi 
Glasgow Bank, and of Robert Salmond, tbe manager 
and registored officer of that Banking Company in Glas- 
gow. At the date of the arreetmenti, a cam of £SS 11« 
Sd, inclading intereat, was standing at the credit of tbo 
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common debtor, on his deposit account with the Brauch 
of the City of Glai^w Bank at Banff. No arreBtmentB 
were Lud at Banff. In defence, it was, intsr alia^ 
pleaded, that there were no funds in the hands of the 
Citj of Glasgow Bank at Ghisgow. As to this plea, the 
Sheriff-Substitute (Mr Strathern) 

Finds that arrestment having been used in Ghisgow, at 
the parsaQFB* instance, in the luinds of the City of Glasgow 
Banking Company, and Robert ^almond, manager to, and 
fat behoof of, th*fe (jomiviay, under the provisions of the 
Joint-ijtock Banking Coin)Ukuy*s Acts, any cash or effects 
belonging to tbe oommoa debtor, although lying in a Brauch 
of the seul Bank at Banff, were effectually aitacbod. 

He repelled the plea. Tbe other pleas, prelimiaary, as well 
as on the meriti, having been repelled, he deoemod against 
the 



This judgment was appealed, but the Sheriff (Sir 
Archibald Alison,) adhered. 

Act, J. GiSBIB. Alt. D. LOCJCHABT. 



18th Jolt, 1860. 

BlIERIFF SMALL DEBT GOUBT, GBEENOCK. 

(Mr Subriff Tekitikt.) 

A. Blair, Jan., v. Gbrkvock Parochial Board. 

Agents for the Poor — ^Action of affiliation — ^Parochial 
lioax^-^Ayenta for the poor held bound to j}rosecute 
actions of ajjiliation gratuUouxly, although the result of 
the action viiyht be beneficial to Vie Parochial Boards in 
expenses saved and decree obtained^ wJtereby past and 
future aUment miyht be recovered. 

Mart Cowan was admitted to the Greenock poor- 
house as a fit object of relief in April, 1859, and in 
July thereafter she was, in the house, delivered of on 
illegitimate child. She left the house in August fol- 
lowing, and in November she applied to the Sheriff for 
admission to the poor roll, and the Sheriff remitted to 
the procuraton for the poor. These gentlemen re- 
ported that, in their opinion, the case was not one 
which the procurators for the poor were bound to pro- 
secute gratuitously, the mother and her child being 
paupers, and that the Pai*ochial Board ought to pursue. 
Intimation was sent to the Board, which compkiued to 
the Sheriff, who ordered written pleadings, but the Board 
did not appear. The pursuer, at the request of the Sheriff, 
undertook the conduct of the case; and all questions of 
liability for the expenses were reserved. This was inti- 
mated to the Boutl. The pursuer succeeded in cstv 
Uishing the paternity, and obtained decree. The ex- 
penses, as taxed, amounted to £8 6s, for payment of 
which he now saed the Parochial Board. 

The pursuer contended that the liability of tbe Board 
arose (1) from having by their Inspector sent Mary 
Cowan, the child's mother, to him to have proceedings 
adopted againat the putative father shortly after the 
ohild was bom; (2) from the fact that the action 
was really and truly one instituted and carried through 
lor the benefit of the Board, who were bound to con* 
tribute the father's proportion of the child's aliment; 
(9) that the Board had right and was bound to pro- 
secute the fiither directly for relief of the advanoes made 



to the child; and (4) that the aliment was given to the 
child, not to the mother, who performed her part of 
the mutual obligation on the father and mother, by 
nursiug and taking charge of the child; and, therefore, 
the sole and only party interested and benefited by the 
action was the Parochial Board. 

For the Parochial Board it was argued (I) that the 
pursuer could not succeed because it was his duty to 
have raised the action at the mother's instance, in forma 
pauperit^ he being one of the agents for the poor, who, 
under the Act U24, c. 45, aud A. S., 10th July, 183*J, 
are bound to act gratuitously; (2) there was no employ- 
ment of the pursuer by the Parochial Board, the mother 
not having been sent by the inspector to the pursuer; 
(3) the mother was not a pauper, and was not an object 
of relief by the Board, who had no interest in the prose- 
cution. 

It waa further insisted in that tbe agents for the poor 
were not bound to prosecute gratuitously such cases, and 
that it was not the intention of the Act of Parliament 
to saddle agents for the poOT with the gratuitous con- 
duct of cases involving the expenditure of funds of 
Parochial Boards. 

The Sheriff allowed a proof of the employment and 
facts averreil. 

Proof having been adduced and parties heard, 

The Sheriff said he hod made notes for the purpose of taking 
the case to avisandom, though ho was quite prepued to decide, 
and the view he now held was that which he had taken from 
the beginning. The provision made for giving gratis legal 
advice to those who were unable to pay — fur it was very 
important, and very plain, and he thought the duty of the j edge 
with regard to it was also very phuu— was not only guarded 
very rigidly, on the one hand, so that the proper party shoold 
got the benefit of it, but was equally guarded on the other, to 
prevent any undeserving liarty iiheltering himself under it. It 
was plain the Parochial Board would not be entitled to shelter 
themselves under Mary Cowan's name, if they had a direct 
interest, and had there been the slightest indication of this he 
would have put a ston to it, but there had not been any evi- 
dence to show that this had been the fact. There really had 
been no employment. The Inspector, no doubt, did send Mary 
Cowan to the pnrsner, but not on behalf of the Board ; and he 
oould not seo that merely giving the name of Mr lilatr to the 
woman, was a sufficient ground for mailing tbe Biard liable 
for the expenses. The Board came to the resolution not to 
assist Mary Cowan in prosecuting her case. There was no 
evidence of direct employment. As to the question of interest, 
the evidence was e([uaily defective. It might be quite true 
that tbe Board had an indirect interest in the result of the 
action, for by so much as the father of tlio child would be de- 
cerned to pay, by so much would the funds of tbe Board be 
relievod. In the same way a provbion dealer who may have 
sup})lied Mary Cowau with provisions might be said to have an 
interest in getting decree against tlie father, because he would 
then be likely to be i>aid his account, but tlds would not make 
him liable in the expenses of the law suit It was, therefore, 
plain Uiat any interest which the Parochial Board might have 
in the result of the law suit was not such as should make them 
liable in the expenses. His opinion, therefore, on the whole 
case was, that any difficulty on the question did not turn on a 
point of law, but of fact. He diamiwed the action. 



Act, Pabtt. 



Alt. KlXtt. 



106 



SHERIFF COUET REPORT& 



IOtb July, 18C0. 

SMALL DEBT COURT, GLASGOW. 

(Mr Shsbifp Mobbisox.) 



M'LkAX V, WOBDIK k Co. 

Gooeral Carriers — Railway Agcnta. — Parties holding 
themselces out as general carriers^ accepted a parcel of 
goods for delivery in the country ^ giving a receipt ther- 
foi^. The goods were delivered by the carriers to a 
Railway Co.^ whose railway passed the place to which 
the parcel was addressed. The goods were lost between 
the station where delivery was made by the carrier and 
that to which the goods were directed. — Htld^ that the 
carriers were liable for the loss, 

WoRDiB & Co. carry on busineas in Glasgow as ** rail- 
way agents, general carriers, and contractors," and have 
Tarions offices in town. At one of these offices the 
pursuer ordered the defenders to send for a box con- 
taining wearing apparel, to beforwaided to the ooantry ; 
and they accordingly receired delivery in one of their 
carts, of said box, addreesed to a party at Cupar- Angus. 
The box was safely delivered by Wordie & Co. to the 
Scottish Central Railway Company, and forwarded by 
them, but was lost on the journey. The pursuer 
brought the present action against Wordie & Co., for 
the valae of the box and its contents, on the ground 
that ho knew they were general carriers, and had 
entrusted to them bis property in that capacity, they 
giving him a receipt signed — "Wordie & Co." lie 
argued that, as the defenders professed to be general 
carriers, he was entitled to hold them liable as such, 
and that if they intended to limit their responsibility 
to that, eifoiring to them as railway agents only, the 
receipt ought to have borne to be by Wordie * Co., 
as agents for the Scottish Central Railway Co.; and 
that the public were not aware of tho nature of these 
contracts with the various railway companies alleged 
to constitute them merely agents, while they besides 
professed to be general carriers. The defence relied 
upon by Wordie & Co. was, that they were mere agents 
for the Scottish Central Railway Co., to uplift and 
carry goods throughout the city to the railway station, 
and were not general carriers; that they had performed 
their duty by safely delivering the box to the Railway 
Company. 

The Sheriff held that, as Wordie & Co. professed to 
the public to be general carriers, and were general 
carriers, if they had wished to escape responsibility as 
such, ihey ought to have made a special bargain with 
the pursuer, and given a qualified receipt to him ; but as 
they had not done so, and there were no other facts to 
instruct that the contract with them was in their 
capacity as railway agents only, the pursuer must suc- 
ceed against them as bound in their most general cha- 
racter, and he decerned accordingly. 

Act Party. Alt, Bakkattxu k Kirkwood. 



25th July, 1860. 
SHERIFF SMALL DEBT COURT, GLASGOW. 
(Mb Shxbiff Morbisoh.) 

A. G. BaoWK V. Thomas Murray II Sok. 
Time Table — Responsibility for inaccuracy in. — l^epub- 
lisJiersofaTime 2'ableheldliaJMein expenses incurred in 
consequence of an inaccuracy in the time of a ra'dway 
train. 

Tub pursuer sued the publishers of ** Murray's Time 
Tables" for payment of £1 19s 6d, incurred by him 
through a mistake in theee Time Tables. He had occasion 
to travel from Glasgow to Helensburgh on the 2d June 
last, and return the same day. Relying upon the accuncy 
of the defenders' Time Table, he had taken a retom 
ticket, with the intention of returning by a nine evening 
train, as indicated in the Time Table. But when he got 
to the Helensburgh Station, he found there was no train 
to Glasgow at that hour nor any hour after, so that be 
had hired a vehicle to convey him to Glasgow, and had 
incurred the sum sued for. The Sheriff said — 

The legal point to be decided was, (qaotiQg from the puiiuer*! 
Htatement or aooount), "for the aocaracy of which" {Le,, U» 
Time Tablet) "yon are rMponable." From inquiries, he found 
that the Time Table differed from the official tables of the 
railway. The Time Tables were poliliahed for the month of 
June; the official table stated that the arrangements were (o 
oome into operation only on the 4th of Jnne. Therefore, the 
information given to the public by the defendere» was not 
information rimilar to that given by the railway company. He 
thought that the defenden, by eelling their book, came under 
a contract wiUi the publio to take proper care to give conect 
information. But as they had given incorrect iuformatioa. 
which, by ordinary care and diligence^ they might have guarded 
against; and, as it was to be eupfMsed they soki the lline 
TMb in question at remunerative rates, he could not but oome 
to the conclusion that the defenders were liable to pay the 
present claim, which he thought a very reaaonaUe onc^ and 
decreed accordingly, with expenses. 

Ad. Party. Alt. Bankatykis k Kiriwood. 



80th Jclt, 1860. 
SHERIFF COURT, GLASGOW. 

(Mb Shxbiff Stbathibv.) 



M^Gallum v. DiCKsoar. 

Landlord and Tenant — Shrubs and Flowers— Property 
of. — The tenant of a villa, who plants the adjoining 
grounds with shrubs and flowers for ornament and 
amenity, is not entitled, at die expiry of his tenancy^ to 
root up and carry them off, and damages awarded 
where this had been done. 

The pursuer let to the defender a villa and garden near 
the Campeie Junction of the Edinbui^h and Gla^v 
Railway for a term of yean. The garden was small, 
and used only for ornament. When the leaae was about 
to expire, the defender left the Tilla, and remoYed, and 
gave permission to others to remove, large quantitieiof 
the shrubs and flowers. These had been partly planted 
by the pursuer, and partly by the defender. Ite 
appearance of the house was thereby much deteriorated. 
To stop farther iigury, and to obtain reparatioii ftr 
that already done, the present action of damages was 
bronght. The sum oondnded for was £9i 19b lid. In 
defeooe, it was pleaded, that It was Ura cuatom f(Mf 
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does not profen to be » BunerTman or gardener, raiaee 
youog fruit treei on the demised land for the purpoee of 
planting in his garden or orchards, he is not entitled sell 



tenants to remove flowers and shrabs which they had 

planted in private garden ground on or before eipiry 

of their lease. A proof was allowed by ^th parti«. ,, ^„,,, ,^^^^ ^^ ^^ ^^ ^ ^ j^.^ ^^^ 

After vanous findings in fact, the Shenff-Subetitnte in Wtfndham v. Wey; 4 Jh«•^ 810; Amoa and Ftrard on 

Fixtwra, p. 69; 1 Hunter, Landlord and Tenant, 297.^ So 
ft tenant, not a gardener by trade, is not entitled to remove a 
border of box planted by himself on the demised premises, 
unless by special agreement with the landlord. (Empwn v. 
Soden, 4 Barn, and Adol., 656; Anio$and Ferard, p. 70; 1 
Hvmicr X. di T., 298.; In this last case Justice Littledale 
stated it as law, that a tenant is not entitled to remove 
flowers. The decisions cited are all English; but, as Mr 
Hunter observes, "in Scotland there have been comparatively 
few cases relative to the doctrine of fixtures, and none in* 
volviug that doctrine as between landlord and tenant in 
which principle was settled. This, it has been said with 

in so removing and authorising the removal of the flowers !S\t1^Lw"'!^,f^' *'^' Sr***^!.^^"^^* **^*^^'* "**"' 

shrabs from the premises in qSestion: Finds that the pur- S^Z-^'v^l , T«'^*"«^5' ~^^ ^ y^lS^^y!^^ 

l.M.««t i»«t™«t^ th*t«JjfJ« d*m*«« W* h««n .«.. I f»°«- . ^''}- h P- ''O^- But _ekewhere (p. 213) the same 



(Mr Strathem)— 

Finds that although pled in defence, the defender has failed 
to prove that it is the custom for tenants to remove flowers 
ana shrubs which they have planted, from private garden 
ground on or before expiry of their lease: Finds, on the con- 
trary, and in point of law, that in the absence of proof of any 
■ooh custom, flowers and shrubs, when planted in such gardens 
by tenants for ornament and use, in conjunction with their 
dwellings, become irremoveable, and belong to the proprietors 
of the subjects by accession: Finds that in this action the 
pmrsuer claims £24 19b lid, in name of damages, because of 
the injury done to said subjects by the defender's said wrongful 
acts " 
and 



the defender is liable to the pursuer in damag^ to the ektent • ^T!Sjl£"''^Si!S *?f *" '"^ tW. co^^tiy « 

ofthe valueoftheflowersandshrubsremovedrandtheexpenso ' Jl?^^*''!*,*^?!;"/^*!^'^^ ^^ ^ ^" "*^ 
i*f «««.Un»jn» .n^ ^la^ IX, «Vi> ^.tv»»^«f^i ^lr^^»^r^n^ %vh5M, ©^dcut goos, tho dofondor lu tho present case was not en- 
^l ^l^^' H ? .-1 *^TT^*^ appearance ^%hich , ^j^^ J . ^ ^1 ^ ^ ^ 

the subjects must present until a fresh crop shall have grown . .„ i ,v,.,i^ ^i ^!. i. Jv: i* rl i v j \ . u* " , 

♦« «i^fn»i *\m», miwio^. *^ 4^y^^ !>»«.»«» •»n<i.*.»/». TTit.!- u I *°" shrubs planted by himself far less had he right to in- 

^H^!^ J^* «™*°' *** *^?j/°^f ♦''PPT^?J ^*'*'/" ** i terfero with those which the pursuer had phintedbefore he 
proved that it will cost from £12 to £14 to restock the gardens, i u— ..-»« «.«.»4. ^r t?i^-.i ..-u * t«*«ii*« w«iw.w m« 

Md, at least, 30s for hibour to repUnt the flowers and shrubs; , ^^"® **°*"* ^^ Flombank. 

and that £6 is a reasonable sum, in name of compens atiwi, for This interlocutor having been appealed, Sir Archibald 
injury to the amemty and enjoyment of the subjects: There- <••. «. j v i. • i al j ^ ^i 

fcie, repeb the defences, and, in the whole circumstances, I ^"^'^ adhered: but increased tho damages to the Bnm 
finds the defender liable to the pursuer in the sum of £20 of | concluded for in the libel, with interest from the date of 
damages: finds the defender also liable in expenses. ' extract. 

KoTE. — This is one of a class of cases where there are few I 
reported decisions, and a corresponding silence ou the part of ! Note. — There can be no doubt, in point of law, that the role 
text writers, so that very little authority exists by which to : applies quod solo intcritw domino aoli cedit; and the only 
guide in pronouncing jodfgmeut. Of nearly the whole class it | exception to this rule is in the case of kitchen or nursery 
may be predicated t^t wherever there is custom, or jnevailing : gardens, which, being let for the very purpose of rearing and 
usage, mat would determine the tenant's right to remove, or selling vegetables or young trees, plants or shrubs, must be 
the landlord*s right to retain, shrubs and flowers planted by presumed to have been let under the implied condition that 



tlie tenant. Tn the present cafire, in any view, the defender's 



the property of the plants, shrubs, and trees thus reared were 



acts were altogether inexcusable in grubbing up and suffering i to be the property of the tenant for the purposes of his trade, 
to be taken away the flowers and others which the pursuer j But in a case such as the present, where a house or villa is 
had oaosed to be planted when laying off his garden at first; j let on a lease for three years, with a piece of ground having 
and these acta are marked by some wantonness, even if the \ shrulis or flowers planted in it, it is perfectly dear, not 
defender had oonGned tho removal to the flowers which he had ! merely that the trees, shrubs, and flowers which the tenant 
himself planted — seeing they were of inconsiderable value — j finds there at his entry must be left when he leaves, but Uial 
and the uprooting had the effect of converting the appearance j the same obtains even with those which he may have put in 
of an attractive flower-garden into the not inapt description of ' at his own expense, after they have taken root and become 
atumip-field, and that, too, at the very time when the premises ! attached to the soil. In the present instance the defender 
were in the market to be sold or let. But as now the ques- appears te have disregarded any distinction between the two 
tion is one of right, and under the determination of that right, | classes of shrulis or flowera, for he not only carried ofi^ or 
also one of damages, it remains to state the grounds on which ; allowed to be carried off, both those which had been planted 
the above interlocutor has been pronounced. As has been by the pursuer, tlie landlord, and those he put in himself, 
already stated, the defender failed to prove any custom which indiscriminately. In addition to tbis, he appears, also, from 
warranted him in acting as he did; so that all consideration > the proof, actually to have left the place before the term of 
of a prevailing usage u out of the question, and legal principle ' his lease expired, and to have given leave to all and sundry to 
must, therefore, be appealed to. Now, it ought to be kept in come into the garden and help themselves, which had the 
view at the outset, that one rule prevails with respect to the effect, as one of Uio witnesses describes, of sending it to wreck 
right of a tenant to remove from the soil, where they are grow- j and ruin, and oouvei ting it, as another of them saj-s, into a 
ing, plants, ehrubs and flowery if the gardens be let to him for I turnip field, llie damages awarded have been increased to 
thti express pnrpoKe of enabling him to carry on the trade of a ! the full sum libellod ou, upon the ground— Ist, That the sum 
nurseryman; and another rule prevails where tho gardens are of £18 or £14, pro veil to have been the cost of replacing the 
mere ailjuncts to a let of tho tenant's residence, and tho j shrubs taken out, is pi-oved to have been much less than the 
plants are grown for ornament and the more convenient use ' worth of those taken out, which were seven or eight years' 
of the abode; 1 Unntci^ 09> Landford and Tenant, pp. 29C, 7, 8. i growth ; 2d, That the i^lace did not let at Whitsunday after 
In the case of a nurseryman, it is inherent in the contract '■ the defender's removal, though advertised, which may be 
that he be allowed to use the soil to genniiiate the seed, ' presumed, in a certain degree at least, to be owing to the 
nun»c the shrubs, and raise them to a statu fit for trans- dila|ndated state in which the garden and shrubberies had 
phmting, and finally tlmt ho he allowed to remove them . been left by the defender; and 3d, That the damage sus- 
for sale — for th.';t is his trade— .nnd for the prosecution of ' taiucd is proved to have been at leacrt equal to the amount 
which tlic landlord gave, and he took, the ground. Tut libelled on. 

with an ordinary tenant no such considerations occur, and i j^, j^ l, l.,^-^,, ^/,. jo„jj Qlark. 

the usual legal pnnciple re^ilateu the matter. Ivow that | 
priuci|ile U expressed in the maxim guirfiuid pfantatui' iofo 
tolo ccdit. (Amo8 and Ferard on Fi.iiuiti, 2 e<l., p. P.^ 
Accordingly, in applying it, it has been ruled that "if a 
private pennon, or one wiio occupies land as a farmer, and 



loa 



DIGEST OF ENGLISH CASEa 



^tgesi of (Snglisb ((n$es. 

15tu Juxk, 1860. 
EXCHEQUER CHAMBER. 

DB8LAHDB8 V. GrKOOBT AKD ANOmEB. 

FriDcipal and Agent — ^LiabQity of Agent. 

G. BRontERS rigned a charter party '*aa agenta** for S. 
F. of Anamaboo,~//e^, on appeal from the Court of 
Queen*8 Bench, that G. Brothers were not peraonaUy 
liable. 



ir>TU NOVKUDKR, 1859. 

COURT OF COMMON PLEAS. 

DlKOLB 9. HaBB. 

Principal and Agent— Authority to Warrant— Measure 

of Damages. 

Am a^nt for the sale of an article haa authority to do 
what u usual in the trade, and bo, without special autho- 
rity, may warrant the goodness of the article, so as to 
bind his principal. The measure of damages, on breach 
of warranty, is the diiference between the real value of 
the article sold, and the price paid for it. 

12TII JuxK, 1860. 
ROLLS COURT. 

EasEix V. IIatwabd. 

Partnership— Breach of Trust— DisBolution. 

PLAiNTiFr and defendant were partners as attomica and 
solicitors. Defendant was admittedly guilty of breach 
of Trust. On this being discovered by plaintiff, he gave 
notice of diESolution of the partnership. — //«[J, the dia- 
Bolution to take eifect from the date of notice, and not 
from the date of the decree. 



2d Mat, 1860. 
COURT OF KXOUEQUER. 

17 and 18 Vict., c. 102— Bribery at Elections. 
The plaintiff sued the defendant, who was candidate at 
an election for a member of parliament, for goods sold 
and delivered, to wit, the price of certain canis, to be 
used for election purposes. The order had been given 
personally, and not through the election auditor. — //«/</, 
that the defendant was not prevented by 17 and 18 
Vict., c. 102, from maintaining an action to recover the 
price. 



S^qutstriitious. 



JULY, 1860. 

Alexander Drummond, commission agent in Glasgow. 
Thos. Biirclay, G losgo w, agent. Seq aeatrated 28th J uno. 

James Grant M'Lean, merchant ^ iigcnt, and dealer in 
shores, Glasgow. Paul & Al'CulIoch, Glasgow, agents. 
Sequestrated 20th Juue. 

William Wilnon, brick and tale maker, residing at 
Stonefield, in the paruth of Blantyre, and Couuty of 
Lanark. William Brown, Hamilton, agent. Seques- 
trated 8d July. 

James Dunnett, shipmaster, and grocer or shopkeeper 
in Thurso. Jos. Brims, Thurso, agent. Sequestrated 
3J July. 

Robert Edwanl, cattle dealer, Skair, near Forfar. 
David Clarke, Forfar, agent. Sequestrate! 4th July. 

Messrs TumbuU & Murray, accountants, commission 
agents, and woollen merchants in Uawick, as a company. 



and George Tumbcll and James Murray, both acooon- 
tants, oommisrion agents, and woollen merehanfis there, 
the individual partners of that company, as such partnen 
and as individuals. Robert Anderson, Hawick, ageoi 
Sequestrated 6th July. 

D. King & Company, manufuturing cheroiats, Cam- 
laehie, Glasgow, and Daniel King, manimbctoring chemirt 
there, the sole partner of that fim, as such partner, and 
as an individual. Wilkie, Cowan, & Straton, GUmJsow, 
agents. Sequestrated 6th July. 

Walter Rodger, tobacoonist, and oil and colour mer* 
chant in Glasgow. J. ft W. Mnidoch, Glasgow, ageota. 
Sequestrated 6th Jul v. 

Andrew Murray, hotel keeper, Turf Hotel, Prince's 
Street, Edinburgh. Jno. M. Junner, Edinburgh, ageot 
Sequestrated 7th July. 

John Wilson, silvenmith, lately residing at 22 Jamei 
Street, Calton, Gbigow, now deoeased. Hugh Lyon, 
S.S.C., Edinburgh, aesnt. Sequestrated 8th Jnly. 

George Tash Tweed, residing in Linlithgow. Craw- 
ford & Crawford, Edinburgh, agents. Sequestrated 9th 
July. 

William Miller, fiurmer In Yonderfield, in tbe paridb 
of West Kilbride. John Torrance, Kilmarnock, agent. 
Seauestrated 11th July. 

James Keir, miller, Blaikie Mill, near Brechin. Roht 
Thornton, Forfar, agent. Sequestrated 17th July. 

Henry Dohaon Crolt, grocer, merchant, and farmer, 
lately residing at Lkoe-in-Mackerfield, near Wigan, in 
the county of Tjancaster, and presently residing at 8 
Wilson*s Park, Portobello, in the county of Edinburgh. 
Brorlies k Kennedy, W.S., Edinburgh, agents. Seques- 
trated 19th July. 

James Fleming, farmer, Newton of Nydie, Fifeehfat. 
W. & G. Pagan, Cupar-Fife, agents. Sequestrated 19tk 
July. 

Norman Maodonald, merchant at Shieldaig, in tbe 

Krish of Applecross, and county of Ross. Robert 
klconer, Dingwall, agent. Sequestrated 21st July. 

Jamea I^vie, shipowner, coal and lime merchant^ and 
now or lately feuar in, and residing at, Fraserburgh. J. 
Allan, Aberdeen, agent. Sequestrated 27th June. 

Robert Spence & Sons, tanners and cnrrien tn Lin- 
lithgow, and Robert Spence and Alexander Spence, the 
individual partners of that company, as a company, and 
as individuals. James Fiudlay, Edinburgh, agent. 
Sequestrated 23d July. 

Mrs Eliza Grant "Fyfu or Ducat, residing at 90 
George Street, Edinburgh, relict of Major Dugal Ducat, 
sometime of the Olst Regiment of If oot. James C. 
Henderson, Edinburgh, agent. Sequestrated 23d July. 

John Merry, sen., baker and grain dealer in Kil- 
marnock. T. B. Andrews, Kilmarnock, agent Se- 
questrated 2Sd July. 

George Robert Stewart, commission and house agent 
in Glasgow. John B. Dill, Glasgow, agent. 

John Andrew Smith, Imkcr, 5 St Patrick Street, 
Edinburgh. George C. Adama, S.S.C., Edinburgh, 
agent. Sequestrated 26th July. 

William Ancrum, sometime of Rosa Villa, North 
End, Fulham, Engkmd, now residing in 1 Broughton 
Place, ICdinburgh. Alex. Greig, S.S.C., Edinbui^gh, 
agent. Seauestrated 27th July. 

John Miller, merchant, residing at Springbank, Ben- 
nington, Edinburgh, carrying on business as a merchsat 
in Ivcith under the style or firm of John Miller & Com- 
pany, of which he is sole partner. Jaa. Moore, S.S.C., 
Edinburgh, agent. Scquestratci 27th July. 

Duncan Leitch, lately merchant in Lochgilphead, 
now deceased. J. W. & J. Mackenzie, W.S., Edin- 
burgh, agents. Sequestrated 28th July. 

George Schroder, leather, hide, and bark factor, Glss* 
gow. Mitchell, Allordioe & Mitchell, writers, Glai^^v, 
agents. Sequestrated 28th July. 
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4tb AU0U8T, 1860. 

8HEBIFF OOUBT, QLASGOW. 

(Mb SHiBm Btb^thxrit.) 



Mabt M0SBI8ON V. John Fkrouson. 

BrMoh of Promise of Marriage — Damages — ^Proof. — 
HM m an action of damages for breach of promise of 
marriaffe^ that (he promise might he estabUdked by facts 
and circumstances^ and that the proof of the promise 
was not restricted to writ or oath. 

This waa an action of damages for breach of promise of 
marriage. The sammons condnded for £200 in name 
of solatia m and damages. The defender, it ayerred, had 
courted the parsoer and engaged her affections, with a 
▼iew to marriage, and had promised and agreed to 
marry her. In corroboration of his promise and con- 
tract he had presented the pnrsaer with a ring, and in 
contemplation of the marriage had requested and induced 
her to give np a valuable situation; but, notwithstand- 
ing, he hod most unjustifiably, wrongouslj, and cruelly 
refined to implement her promise of marriage, to the 
serions hurt and injury of the pursuer in her character, 
reputation, and feelings, and to her great pecuniary loss 
and damage. 

The defender denied the promise, engagement, or con- 
tract, and the inferences drawn by the pursuer from the 
presentation of the ring, and leaying her situation. 

A proof was allowed to both parties, and evidence 
was led at some length. Parties' procurators having 
been heard, the Sheriff-Subetitate (Mr Strathem) sus- 
tained the libel, and awarded £50 damages, with expenses. 

Both parties appealed. The defender lodged a re- 
claiming petition drawn by counsel (L. Mair, Esq.) 
which was answered by counsel (G. Smith, Esq.) but 
Sir Archibald Alison adhered. In a Note he remarks^ 



The Sheriff has ooniidered the lengthened and able sigu- 
ment sdvaaoed by Mr Mair in the reoUiming petition lodged 
for the defender; bathe cannot see anysumoient reason for 
altering the Inteilocator under review apon the legal groands 
there pleaded. The main argament taken up is, that the 
aetion is without legal fbondation in respect there are not 
&ots and oinsmniitsnces averred on record to warrant its eon- 
dorions, snd a promise of mairiege can be proved only by 
the defiander's writ or oath. This argument is sapported only 
bv authorities which bear upon the question how a promif>e 
of marriage is to be proved in an action for declariug a 
marriaffe to have been contracted, or compelling implement 
of it. in such a case^ and in an action leading ^ aocn a oon- 
sequenoe, there can be no douSt that the promise mast be 

K^ved aertpio, or by the oath of the party under a reference, 
t it IS a totally different question what proof is competent 
where the action is one, not of a declarator of marriage, or to 
compel implement of it, bat in one for damages merely for 
breaking it off. There is no authority for holding that in 
sndi a case the proof of the promise moat be limit^ to writ 
or oath. Like any other action for damages groimdod upon 
a wrong alleged to have been inflicted, tbe facts tending to 
support it may be proved pro tU dejure. These facte do not 
appear to require either a distinct promise in writing or one 
sstabHahed by the defender's oath. There may be a course of 
conduct loading to the oonclanon that such a promise had 
been given, or that the man's conduct had brought about such 
an uadersUnding between the parties, although no express 
ptonuse had been given to the woman. Thus the purchasing 
and giriag of marriaffe presents, and, aa in this case, a ring 
to the woman, fumiuings for their joint house or the like, 
are as deoirive, or even more decisive proofs of a deliberate 
intention to marry than the moet express promise even whon 



reduced to writing or proved by oath; and yet these acts and 
such a course of oonduot can be proved only by witnesses. 
Actions of damages accordingly n>r breach of promise of 
marriage founded upon such a train of courtsh^, or acts 
indicating an intention to many, which was afterwards 
broken off, are of daily oocurrenoe both in the English and 
Scotch Courts, and supported by parole testimony of such 
acts alone. It would be indeed an anonudy in the law whioh 
oould not be justified, if it were to be held that a libertine 
mtfht with perfect safety to himself do the strongest acts 
indioathig an intent to marry, and then saddenly break ofl^ 
provided only that he took care not to commit himself to 
writing, and was piepared on a refcnrenoe to swear in his own 
fkvour. The simiple principle of law which negatives any 
suoh attempt is this, that although there are many contracts 
upon which action cannot be maintained for implement except 
by writ or oath, yet there is no deHct or quasi deliot which 
may not be made the groundwork of an action of damages, 
though the fkcts supporting it are proved only by the testimony 
of witnesses. 

Having made these general remarics on tbe question of 
law, it seems soflBcient to observe that the fiicts here proved, 
and summed np by the Sheriff-Substitote, appear to the 
Sheriff to establish tbe liability of the defender for damages 
on account of a breach of promise, express or implied. 

Act, J. M. Tatlob. Alt, W. D. Haza. 



9th August, 1860. 

SHERIFF COURT, ROSS-SHIRE. 

(Mb Shjebivf Oairbon.) 

John Gotxan v. H. M. Fraser, Inspector of ICilieaman. 

Poor Law Amendment Act, 8 & 9 Vict. cap. S8 — 
Relief— Refusal of—Imbecile and Impoteut.^226/^/* 
refused to an able-bodied man^ usually kcU employed^ 
who had applied therefor on account of a daughter 
aged nineteen^ who had been from her birth imbecile^ 
impotent, and nearly blind. 

This was an application under the Poor Law Amendment 
Act, 8 & 9 Vict. cap. 83. It appeared that Gollan 
occupied and laboured a small croft in the parish of 
Killeaman, in that part of the county of Ross called 
the Black Isle — that he was besides a day labourer, and 
was occasionally employed as a gardener. He has a wife, 
a boy, aged five years, and a daughter, aged nineteen, 
the subject or cause of the present application. She wss 
described in the application and subsequent statement of 
facts as imbecile, though not dangerous — ^unable to help 
herself— confined constantly to bed, and nearly blind. 
Gollan applied fcr relief, not for himself, but for his 
daughter, alleging that though willing, he was unable 
to support his child without assistance, but the inspector 
refused. Gollan then applied to the Sheriff-Substitute 
of Ross, at Dingwall, who ordained the inspector to give 
in a statement of his reasons for refusal. In that state- 
ment the inspector set forth (1), That IsabelU Gollan, 
the daughter, is not in destitute circumstances; (2), 
l%at she is living in family with her father, who is able 
to support her, being an able-bodied man, in constant 
employment, and in receipt of good wages; and (8), 
That Gollan was legally bound to support iiis daughter. 
The Sheriff- Substitute then pronounced the following 
Interlocutor: — 

The Sheriff-Substitute having heard parties* procurators, and 
considered the closed record and whole process, Finds, in point 
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of hic^ (lit), thftt iMbelk GoIUu, in whoM behalf Uie pramt 
applkattioa has beeo pmsnted by John GoUan her father, is 
about nineteen year* of age, and weak in mind and body. 
(2d), that ehe liyee in family with her father and mother, aud 
that the fiuoily oonnaU of the paranta, laabeUa QoUan hertelf, 
•ad ft no, ft ohild of the age of abont five yean; and (3d), 
that John GoUan the fUher, ia a crofter and able-bodied, and 
worin ocoiaionally as a ganleser, and has fair emplojiiMnt 
and wagea: Finda, in point of hkw, that in theae circamataocea 
he la not entitled to parochial rdiaf for hia daughter. There- 
Ibra ref oaes the preaent application and aaMihdea the Inspector, 
bat Ihida no expenses due. 

Kon. — Tbib applicant may hnye a hard sftrog^ to support 
his family, seeing that his daughter is in a oonmnon which in- 
capacitatea her for doing anything for hersdl^ and eren renden 
necessary the constant a t tention and care of her mother. If 
she were a lunatic, properly so called, and dnngarous, she would 
hftTe to be pboed in an asylum, in which case the father would 
probably have to be relieTed by the parish of the burden of 
ner support; but aa he in able-bodied, and hia daughter, who is 
harmless though helpless, lives in family with him, his daim 
to relief cannot be sustained oonsistsntly with our law, aa in- 
terprated by the House of Lords in the case of M^Tear y. 
Limdtag, 26th of March, 1852; M'QKem'i JUporU, 

To thk Interlocator the Sheriff (Mr A. S. Cook) ad- 
hered. 
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25tb Anouer, 1860. 
BHEBIirir OODBT, PEBTHSHIRB. 

(MrSRBBIFF Babclat.) 

Nona— Tn BainaH Lurzji Go., «. Johh Tbok8ov. 

Qoeiy.— Ob* a proem in ike Sheriff C<mri, after the hpn of 
§i» WMiUhe, he revived ofeomeetUl 

T&ia case waa instituted in February, 1860. At the first 
oalUng cm the 11th of that month, a full record waa cfdered. 
Oondesoendenee and defences were lodged, and an order for 
reyisal waa given on 31st March of the aame year. Ko 
ftirther step waa taken in the case until after the liaise of 
twelyemonths, when on 8d July, 1860^ the parties oflered a 
joint minute consenting that the process be held as reyiredf 
and proceeded in as if it had never lapsed. 

The question is whether, under the Sheriff Court Aot, 16 
and 17 Vict., cap. 80, section 15, a lapsed action can, at any 
time, be revived of consent of parties t 

The question is one of difficulty, and weighty argumenta 
oflfer themselves on both sides. 

It was stated to the Sheriff-Substitute that such procedure 
is common in the Sheriff Courts of Kinross and Clackmannan. 
The Sheriff-Substitute entertMns very high respect for the 
Sheriff and the Substitutes of these counties, but he thought it 
right to inquire what was tho practice and views entertained 
in the Sheriff Court at Glasgow, with its extensive range of 
buttness. He found that the practice and opinions ezistiug in 
that quarter were adverse to such procedure. 

At first, the Sheriff-Substitute waa inclined to entertain the 
oonsent, but with some hesitation, and chiefly in deference to 
the Glasgow practice, ho has come to the conclusion that the 
safest course, and what is most beneficial for tho right admi- 
nistration of justice, IB to refuse to receive the Minute, and 
therefore these notes form no part of the process. 

As a general rule no oonsent in criminal causes can be 
allowed to set aside the forms of judicial prooeduro, because 
tlie public interest and safety are oonoemed in sustiuning these 
forms in all their integrity. On the other hand, in dvil suits 



the parties themselves; nevertheless^ there are matters dril 
to which such oonsent cannot extend. Ko eoasoit woald 
confer on a judge jurisdiction whidi ia not oonstitatiflBBllj 
inherent in his ofllee— such aa a Sheriff judging in matrimaaSsl 
and other causes privative to the supreme civil tribunsL 

Previous to the recent Act, procssses at hkw Ispsed or aiil 
was technically called, ftll ouletp on the running of year and daj 
without any judicial step being taktti therein. AflerlUsa 
new snmmoos, named fhm& its peculiar fenotaon a "wakeaiat* 
waa neoeasary to set the acnmolent canae' in action. Bot 
this secondary action was rendered unneeesmy where fiartati 
consented to the process being wakened. To thisceessat, 
however, there mi^t he a limit. After forty yean^ it is aol 
thought that such oonsent would avail to revive a prooMS. 

The last Sheriff Court Act hai fbr iu preamble, "to/beOiM 
fTOoeimre in the Sheriff Courts in Roolland, and to make fa- 
ther proviakm fbr the cheap and speedy admlnistralioB of 
justice in the said Courta.* 

The 15th Section introduces a new point in the prooes 
before Sheriifc. It dedares that, "where in any oai 
of the parties thereto ahall, during the period of three 
cutive months, have taken any proceeding therein, the aetioB 
ahaU at the expiration of that period stand dismissed, withoet 
prejudice, nevertheless, to either of the partiea, within tbM 
months after the expiration of snefa first period of three montlii^ 
BUT VOT TBBBBAVnB, to revive the said action on slcvny 
^ood csnsf to Cls •a<t^/cM(ioii of ike Sheriff wkjr no froeiim 
had taienplaee therein, or upon payment to the other party af 
the preoeding expenses incurred in the cause, whereupos nA 
action ihall be revived and prooeeded with in or^nary IdoBi 
with power to the Sheriil^ if he shall aee fit, to disaOowsnoh 
expenaes or any part thsreof in the aocounta of the ageat cf 
either party against his olient: PMvided always, that nothing 
herein contained shall apply to cases in which the right undv 
such action haa been acquired by a third perty by dsath (* 
otherwise within such period of six months." 

It will be observed that at the lapse of the first term of thies 
months, the action is held "at dimiaud,'* not atUep, But 
that within a second term of three months, "6«l not there^' 
the action may be revived not of consent^ but on cause shewn 
''to the satisfaotion of the Sheriff why no procedure had takia 
pboe." If oonsent be sufficient after the siz months^ much 
more must such consent be aHowed wiAm the aeoond tsrm of 
three months. But it is believed that in no Sheriff Court hii 
such consent been allowed to satisfy the requirements of tbs 
statute. A reason must be assigned and set forth in the ints^ 
locutor of revivaL 

It may be plausibly ai^gued that the clause is entirdy ooa* 
ceived as between the parUes in opposition, and does not pce- 
dnde parties mutuxUly consenting at any time to the setkn 
being revived. Beference may lie made to the prsriooi 
practioe of wakening a process, any time within forty yein. 
There is, however, tiiis obvious distinction. Under the fonas 
practice, the action waa only aeleep and could quite nnhretfy 
be awike from its etrnmber. Kow the action ia diemiteei^ 
dead and gone— and therefore can only be revived or broqgki 
to life once more, by no means other than vriiafc the stsfcole 
which slew the smt has itself provided Ibr the l es un e cti o s of 
the slain. 

^ybat at one time weighed much with the Sheriff-Snbititate, 
waa that the action under the 15th aedion stands aa ( 
now supporing it had been not eo ipeo, but judicially 
on default of some requirement of procedure, it is not sssy to 
perceive why such dismissal might not be jiassed ham by tbe 
defender, and his consent alone be sufficient to restore the csn 
to its previous state. Hie answer, however, to this^ resli in 



consent of the parties to the cause are of every day's roourrence 

in all minor matters, as the consequences do not extend boyond 1 the express words of the statute^ that there is only one mods 
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of OTeroomin); the lUtutory cBamiwJ, and thai within tho 
term of nx montbiB^ "and not afteiioartU/' Suppose the atatato 
had piMotv e d the former term of year and day, and enacted 
th»t thereafter the process should not by any means be awoke 
— no consent could have prevailed over soeh enactme n t. Much 
atxongv is the dauae which dedaros the process oat of Court 
or dead, and only capable of being called back to judicial life 
within six months from ite last symptom of vitality, and "not 
tAerea^ter.** 

The fnuners of the stetuto were quite aware of the power of 
consent to obviate penalties and forfeitures, and in several sec- 
tions made provision accordingly. (See sections Gth, 23d and 
25th.) The absence of such provision for consent, in section 
15th, establishes that such consent was inadmissible in the 
circumstances therein provided for. 

It is of great oonsequence for the public interests^ and 
•o to carry out the intention of the Legiskture, that lawsuits 
aiMuld not be protracted to undue length, or, as once was tho 
hct, left as an inheritance of evU to children's children, that 
hotk parties should be compelled to proceed to make an end 
of thmr strife. Where this cannot be defeated by consent 
there will exist no cause of complaint for refusal of consent, or 
ground of gratitude and expectation of return by its being 
granted, and thus the object of the Legislature is made inde- 
pendent of the courtesy or tho reverse of litigants. 

There is no law, however stringent, but which may be avoided, 
and the more stringent, the greater desire and tempiilion for 
escape. Though a new summons may be necessary, it is not 
thought that parties could be prevented by minute of consent, 
agremng to the record and whole proceedings in the framer 
dismissed action, being hold as repeated under the new action, 
and forming its record. 



25th AoaosT, 18C0. 

SHERIFF COUUT, PERTHSHIRE. 

(Mb SuraiFF Barclay.) 



CiiARLF.8 McGregor, v, Thk Scomsn Mii>lakd 
Junction Railway Company. 

Cou tract of hire, special — Railway Gompany. — Cattle 
Kcre tklivcrcd and received at a Railipay Station^ for 
trtuuit to Ediuhuryh. The person delivering signed a 
contract^ iti which it was stipulated^ that Oie Company 
•*flrc not to he held respoiunhle for carriage or delivery 
within any certain or definite time^ nor in time for any 
particular market^ — lleldf tJiat Oie stipulation was 
reasonable, and as neitiier culpa 7u>r undue delay had 
heai proved against the defenders, action dismissed, 

TiiB paisoer saed the Scotiish Midland Junction Rail- 
way Company for £25 damages for detention of thirteen 
cattle reoeivod at Blairgowrie on 8th April, 1856, to 
be carried to Edinburgh by the train leaving at 1-10 
r.x.; whereby they did not roach their destination till 10 
A.ir. of the 9th April, and were mnoh injured by tho 
delay. Tho defenders admitted receipt of tho cattle, but 
denied liability, alleging that, owing to the uncertainty 
of transit, especially over other lines, where tho defenders 
bare no control, they expressly stipulated, and the pur- 
Boer subscribed the ticket or forwarding-noto, that the 
defenden should not be responsible for carriage or delivery 
triUun aoj oertoin cff deflmte time, nor in timo for any 



particular market. Farther, that there was no undue 
delay, the train having arrived at Edinburgh about the 
usual time. The defenders, besides, plod, that the pur<- 
suer had not set forth any relevant or sufficient grounds 
of action; more particularly, there was no statement 
relevant to infer liability against the defenders for the 
default of another company, and the alleged delay having 
occurred on anotlier line, no liability attached to the de- 
fenders. The SheriJf-Substitute allowed proofs to both 
parties before answer; and having heard them on the 
proofs, he 

finds that the pursoor has not, under hii libel and record, 
proved such facta and drcamstances as to render the defenders 
liable for the damages claimed. Therefore, assoilzies the de- 
fenders from the conclusions of the smnmons, finds the pnnaer 
liable in expenses. 

And he added the following Note: — 

The defenders' procorator oiged a variety of pleas more et 
less formidable against the pursuer's daim. In the first place, 
reference vras nuule to the authority of an English case — ^White 
against the Great Western Railway Company, 26th February, 
1867, 20 Law Journal^ 158, and cases therein cited. Under 
these authorities, it was miuntained that the pursuer directed 
his action against the defenders at common law; whereas it has 
turned out, m the course of the process, that there was a special 
contract for hire entered into between tiie parties. The Sheriff^ 
Substitute would not like to place his dedsion on the English 
authorities, seeing that they avowedly proceeded on a point of 
spedal pleading. NeverthdeBs, there are sinular pindples in 
the formula of Sootdi law, such as, that a reoord mconsistent 
with its initiatory summons cannot be sent to probation, and 
that probation contradictory of dther cannot warrant a decree 
in favour of the pursuer of such action. In the present case, 
the libd is in general terms. The sole evidence of tiie con- 
tract was in the hands of the defender, and formed the gromid 
of defence, so as to dide the action. It was not necessary for 
the pursuer to found on ita terms to support his dain, whhdt 
existed at common law ; but it rested with the defender to 
found on the special contract so as to avoid the common law 
liability. 

The defenders' procurator next argued that the pmsoer^s 
dum was laid solely on iiyory to the pursuer's cattle by 
delay, and loss of the mawet of the day on whioh they 
ought timeoudy to have been delivered; whereas, it toned 
out in the evidence that the cattle were nowise injued farther 
than what is customary, and which a few hours' rest mij^t 
have done awav with ; and that the real cause of damage was 
the expense of keeping the cattle in the interval between that 
and the next weekly market, and the fall in the price of cattle 
between these dayii. The Sheriff-Substitute is of opinion that 
this objection is by far too technical, and that- tho libd ia 
sufiidently comprehcnnive to embrace the claim as laid in the 
record. At common law, a railway company, acting as com- 
mon carriers, receiving cattle or otiier goods, are bound to for- 
ward them without undue delay ; but there does not exists as 
between them and the public, what is held to be an implied 
ccmtract, such as exists with passengers' trains. These are 
regulated by published time-tshles, whereby the company, in 
return for certun hire, agree to start trains at a given hour, 
and to arrive at certain stations, and finally to reach its ter- 
minus at a given time. If, in such drcuinstuoes, a passenser 
can show, that, rdying upon the times so pubUshed, he has 
suffered damage by miscaniage in iitrriimiance, he is entitled 
to recover that damage, unless the couipauy can show that tho 
delay was occasioned by circumstances over which they had 
no control. But with reference to the trannt of goods, the 
law, of necessity, cannot be so stringent. There is in that 
branch of business no publication of trains^ so as to form an 
implied contract between the public and the company. Printed 
time-tables for goods trains are issued for the oirection of the 
servants of the company and for their sole use, and whioh the 
public have no right to see or x^j upon. A person sending 
goods must make the necessary mquirios, and calculate, by 
sending his artides, with such a maigin of time as may best 
insure their arrival The liability on the company seems to 
•mount to BO more than that each psnoa's gqoiu shall b« mn\ 
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in the ordinary ynj, and withoat any enlpable negligoioe or 
dday on thdr route. It is uot luQiGiont that a part/ has boon 
in the pnctioe of Bending goods at a particolar time and day, 
and found that ikey geiuratty arrived at the point of destina- 
tion at the time which hest suited his purpose, to hold that 
this practice amounted to an implied guarantee that such was 
oZwayt to ho tbo case. A sender of goods of a description 
which required exactness of delirery, should always leave such 
a margin as may meet any oontingenoY that may arise in the 
ordtnary management of a railway, it is uot to be supposed 
that a sjiecial tnun is to be despatdiod with each sender's 
goods immediately after they are sent for transmission. But 
should the company omit to send goods by the goods trun 
despatched next after reoeiTing a person's property, or, in the 
transit, should carelessly leave them by the way, so that the 
goods of other people, received at the same time or afterwards, 
arrived before such person's property, there would be a case of 
damages arising from en/po^ whidi it would reauire a very 
strong special agreement to avoid, if it could at all be avoided. 
The meoal ajn^ements pled in defence forms Ko. 34 cf the 
book No. 8 and 64 of nrocess. llie pursuer, as sender, thenby 
expressly agreed to tne condition made by the company that 
they (the company) "are not to be held responsible for 
carriage or delivery within any certain or definite time^ nor 
in time for any particular maricet." The above fonns put of 
the contract of parties so &r as regards risk, and appears 
abnndantiv dear. Under the Ilailwav and Canal Traffic Act, 
such stipoution has been held reasonable — ^ndM White aguimd 
the Great Western Railway si^pra. As to tho merits, ev«« 
without the spociai contract the pursuer's ease wotdd bo narrow. 
There is a conflict of evidence as to the precise hour when the 
eattie shonM have arrived and actually arrived at the Hay* 
market, Edinburgh, the usual place for delivery. But in the 
first place, it appears in evidence that although they had arrived 
at the usual tmie, there would have been but brief spaoe fbr 
the rest necessary for their healthy appearance in the market- 
stance at the opening of tho market. In the next place, if 
there was a mistake as to tlio cattle beinff sent first to a wrong 
place, and .then re-scnt to the light station, when no one vru 
there present to receive them, tliis would have been prevented 
by a person being in the chaige of the eattie, as ii stinulatod 
by another clause of tiie special contract. In the third place, 
the delay occasioned by the lifting of the rails was one 
essential to the safety of the catUe; and the attempt to show 
that there was a farther dehiy hy iitsufHdcncy of fud (which 
would indeed have boon a relevant charge against the com- 
pany) has not been proved. Finally, although the i)ur8uer 
bad succeeded in establishing the defenders' liability, the 
amount of damage claimed is not substantiated. 

The pursuer appealed, and lodged a roclaiming petition, 
but the Sheriff adhered. 

Aef. JxuKs WA.sToy, Coupar-Augus. 
Alt, J. t J. MiLLSB, Perth. 



27th Aui;u:4T, ISCO. 
SHERIFF SMALL DEBT COURT, GLASGOW. 

(Mr Sbeuiff STBATUsny.) 



Alexander Cormack v. Tuk Edinuurgu & GiAsuow 

Railway Company. 

Railway Company— Public Carrioi^-ThToagh Contract 
— Culpa — Privity of Contract. — Gmtds delivered at 
the K station of the A Jiail'cai/, addressed to a party in 
O, which rcfjuircd that the yoods shonld pass over the 
B ^' C UttiUcays; and the C llatUcay Coutpuny having 
failed timeoiisly to di //cer, tvhcrcly die market for the 
goods teas lost^ — Held (1) That the consigner of goods 
has his election, whether ha shall sue the tprona-docr or 
the party with tvhotn he has contracted; (2) That there 
was athrough contract; (3) That the C Hallway was 
guUlij (/oulpai and was liable in th€ damage sustained. 



On the afternoon of Friday, the 7th October last, tiie 
pannier, Cormack, dellTered at the Kiloonquhar Station 
of the Eaai of Fife Railway Company, eleyen bosH of 
fraeh fish, addraaKd to his agents, Messrs Walker k Co., 
fish salesmen in Glai«gow, with instmctaons to deqiatoh 
them by the train leaving that station on the same eren- 
ing at 27 minutes post 6. Tho fish were intended fn 
the next morning's Glasgow market, which was to be 
held between tlie hours of 8 and 10 o*dodc. With the 
boxes there was delivered to the station master a ** for- 
warding note,*' mguod by the pursuer, directing the iiih 
to be forwarded by rail to Giaegow, and to be ddivered 
there to Walker H Co., where, also, ii was sUted the 
carriage charges were to be payable. Hie boxes wen 
placed on '^through trucks'* from Kiloonquhar, and in- 
voiced by the station master to the SighihiU goods etstioa 
of the Edinburgh and Gbsgow Railway Company, and 
were despatched by the said train. On previous oocsooob 
the pursuer sent fresh fish to Glasgow by that train, in- 
tended for the following morning's market, and then 
were always dclivcrod in sufficient time. But the bone 
of fish now in question not only were not delivered in 
Glasgow in time for the market on tho morning of Sat- 
unlay, 8th October, but were not received by the con- 
signees till seven o^dock in the evening of that day. The 
fish, if in time for the market, would have brought 37a 6d 
each box, but they were sold immediately after arrival 
at 12s, being tho highest price which oould be procured, 
the retailers having generally been supplied for that even- 
ing's consumpt, and the fish would have been unsaleable 
if kept till the market on Monday. The pursuer lias ro- 
stricted his chum for loss to 18s a box, or in all to £9 38b. 
No evidence has been led to account for the delay, nor 
where it occurred. The fiah in their transit passed from 
the East of Fife Railway to the railway belonging to or 
wrought by the Soottish Central Railway Company, and 
tbenoe to Uie Edinburgh and Glasgow Railway, by which 
last the goods reached Glasgow. It is proved that there 
is no 'Hhrough" arrangement between the East of Fifo 
and tho other railways for the carriage of fish, but there 
are *Uhrongh" rates fixed, and in those the several rail- 
ways participate. The pursuer, as the sender and owner 
of the fish, claims damages from the Scottish Central and 
the Edinburgh and Glasgow Railway Company, on the 
ground that one or other of them **fiiilod or neglected to 
deliver in tcnns of contract and agreement tacit or im- 
plied, or at least failed duly and timcously** to defivcr 
tho fish entrusted to them by the pursuer '*or othera Ibr 
liim." No attempt was made to prove that tho Scottinh 
Central Railway Company fsdled timeoosly to carry and 
forward the fish; and tho pursuer did not pros his ease 
against these defenders, but against the Edinburgh and 
Glasgow Itailway Company, into whose hands the fish 
last came, and who were the parties that gave ddiveiy, 
and as the wrong-doers, the pureuer urged his demand. 
In defence, and from the facts as proved, the fdlowing 
pleas were maintained:^!). That tho Edinburgh and 
GkuBgow Railway Company cntcrud into no contract with 
tho pureuer, cither to carry or to deliver the fish. That 
the contract was made with tho East of Fife Railway 
Company, who undertook the transit through to Glaa* 
gow; and that if there be liability at all, that company, 
and no other, is wiswerabU for any undue dehiy in the 
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deliyary; (2), ThatOTOuif by implication itcoold be 
held that the Edinburgh and Glasgow Railway Company 
did contract, that at least they did not contract to de- 
liTer the fish on the 8th of October at any particdlar hoar, 
or to Boit the Glasgow market, and that, when deUyery 
was given, there was no undae delay on thdr part. The 
punner coutroTerted both pleas, and contended that the 
drcnmstances prored did not establish a tlmmgh contract 
with the Fife Railway Company, bnt that, even if they 
did, he was entitled, notwithstanding, to elect to seek 
his remedy from any of the intermediate railway com- 
panies by whose fault he could instruct that the injury 
sought to be repaired had been done; and with respect 
to the second defence, the pursuer contended that the 
preyious course of dealings with railways which he had 
established for the transmission of his fish to Glasgow, 
made an effectual agreement by which they wore bound 
to carry and deliver the fish in dispute no later than had 
been d<»ie on former similar occasions. 

Having thus stated the Cncts of the case and the pleas 
of parties, the Sheriff then delivered the following judg- 
ment: — . 

I am of opinioa that the £iicts establidied oonitttote a 
through ooDtnot between the puniaor and the East oi Fife 
BaUway Company. Now, where wich a oontraot has been 
proved, I do not think that there can be any doubt that the 
railway oompany is liable to repair to the owner whatever 
damages may be sofRBred by late delivery or injary in tnuisit, 
although the fault should be that of anothor railway oompany, 
by whose ulterior line the goods had been forwaraed. Tms 
liability is plaluly iffli4ied in a tbrouj^h contract, because all 
other Unas of railway beyond tho first, urc, as in a question 
with the owner, the mere agents or servaatd of the ovnVracting 
oompaay, and the benefit to the public of through contracts is 
hi one rsqiect very oonaiderable, and could be easily so demon- 
strated. But when no such contract has been made, the law 
of Scotland is that^ "if tho journey is to be oompletod by an 
independent oanier, then deuveiy of the goods to that canier, 
or to persona empowered to act as his scents or sorrants in 
taking ddivery of goods, will ditwhacffs the original carrier:*' 
(1 BdCt Cowl, 5th ed., p. 465; BdCt PrincipUt, 4th ed., sec 
168; Iknnisi<nmr, Jlarkneu, 15th January, 1791; CUrlsBdCt 
etMt, pw 260; WUto* A: Oo, ▼. Scott, 10th January, 1797; 
Hmm^9 Deddmu, p. 302; Ckapd v. UuMter, 29th November, 
1707; irwm?t DteitWM, p. 812; Weir v. IltrwU, 18th Dec, 
1708; Hwm/eM Dtdsioiu, p. 304; M'Kmsie v. J/oimc, 23th June, 
1802; /Twne'j Dedtiam, pi 812; Bam y. Bcwey ^ Sims, 17th 
May, 1821; 1 Shaw p. 11.) This would appear also to be the 
law in BMJand. {CMiay and TempU on Oarrien, pp. 86-7; 
Anffd im Odrrien, soo. 06; Qanidt v. Trent Navigation Com' 
pony, 4th. term, rep. 581; Oainu v. llcUn$, 8, Meeton and 
ITsMjr, p. 258; Aory on iSaasMnCf, 6th ed., sec 588.) Wheie^ 
then, thore is no throogh oontraot, and goods oome to be finally 
delivered by the last carrier, and are found to be in a damaged 
condition, disputes are continual about who is the carrier at 
fitnlt. Certainly the delivering carrier must show that he has 
disebaiged his duty, by carrying and giving deliveiy, in the 
like oomlition as he had received the gm>ds; and if he does so 
he will be firee from liability, and the owner must institute an 
inqniry on what part of the journey the goods were damaged, 
and in whose hands, before he will be enabled tti seek redress. 
He will "usually be in a state of invincible ignorance 
upon this point, and all parties capable of giving him infor- 
mation vrill be interested to withhold it or to mislead*'— |)er 
Sarom Martin, in BritUi and Ejoeter Itailway Company v. 
Cbtfins, 1850; 7 CUtr]^i ffmm of Lordi Coiu, p. 227. The 
owner may require to run the gauutiet of prosecution against 
more than one carrier before the culpable party will l^ dis- 
oovwad. Gonvenianoe, therefore, points to through oontraots 
aa those which will obi^te this state of matters, the first 
oairiera being always liable to repair the injury. There may, 
howevsr, sometimes be diversity of opinion aa to what facts 
CQBstttnte a thzough contract. In nine oases ojit of ten, 
Railway cempanlns wiU not ftpontaaeously deliver to the 



senders of goods dostiued to (daces beyond their lines written 
or printed notes undertaking responsibility throughout the 
entile journey. Oa the contrary, experieoce provea boW apt 
they are, by such notes and receipts, to attempt a limitation 
of tiie Uat^tice whioh, aa public carriers, they are bound to 
assume. Just aa rarely wUl the senders of goods be fi>und 
prudent enough to have ezaoted such a receipt as wiU prove 
the contract In eaoh instance, theref<9ra, the droumstanoes 
most be stated aud proved on which the senders and carriers 
rsspeotively rely, aa showing the true nature of the oontraot, 
whidi their conflicting descriptions would render it otherwise 
impossible to diM»ver. It appears that of late years the 
English Judges have ruled that where a common carrier takes 
into his care goods directed to a particular fHuco, and doea not 
by positive agreement limit his responsibility only to a portion 
ol the distance, that will amount to an undertaking on his 
part to cany to the place for which the goods were intended, 
although that place &ould be beyond the limits within whkdi 
the carrier in general professed to pruoeoute his trade of a 
carrier.— TFoCsow v. Awnbergate, iLc, JUsUway, 15 Xiig. Jyrid, 
448; SooUhom v. SoM Stafford Bailwiy Company, 8 ExA,^ 
841; per Baron Park, in Johmon v. Midland Jtailva^, 4 
Exdk., 867; Wilby v. The WeU Comwdl Bailwaff Company, 
27 Law Jomnal Jiep,, JSxdL, 181; Mytton v. The Midland 
BaUway Oompany, 28 Law Jommal Btp„ ExdL, 885; BriotU 
and Baceter Bailway Oompany v. ColUn$, supra; ami Ooxon v. 
1%€ Qreai Watem Railway Oompany, 10th February, 1860, 
1 Xaw Bipmitr, p. 442. At first the leaning of the judges 
was to hoM receipt of the goods so directed merely aa priaui 
fade evidence of an undertaking to cany beyond the limits of 
the oontraoting railway company's line--|Mr Lord Abingtr ta 
if MsdUiaip v. laacatfer A Proton JwuHon Bailway Oompanf, 
8 Meaon A WcU^y, p. 423— but bitterly, aa tiie preMdhig 
cases show, when carriers accepted goods direoted beyond 
their lines, that cbcumstanoo was held sufficient per ss to con- 
stitute a through contract^ unlesa an express agreement to the 
contruy could be eatablisbed. The reaaona hl en ess of arbit- 
rarily estabUshing such a rule baa been controverted in 
America, and, as far as I have been able to discover, no 
authoriUthre Sootcb decision to the like cffisot has been pro- 
nounced. It would follow (torn the English cases that, in 
every instance where goods addressed to a point beyond the 
line of the fimt railway were received, that railway must be 
held to have undertaken bability for their safe transmission 
and prompt delivery at their ultimate destination. But where 
neither the sender of the goods nor the railway company 
meant at the time any sudi thing, it seems not only unreason- 
able, but unjuivt, so to interpret the oontrao^ in case the 
goods bdug damaged or lost beyond the contracting oompanyls 
line, tho senders chose then to prefer a claim against thein. 
Justice Story statea that the American rule is, "tiiatif the 
carrier reodviug the gooda has no connection in hnsineas witili 
another line, and reorivea pay for transportation only on faia 
own road, he is not liable, in the absence of any special con- 
tract, for a loss beyond his own line ; and the simple receipt 
of goods directed to a place beyond the carrior^s own line 
doea not pnsui faeie create a contract to carry such goods 
to their final destination."— <Story on BailmaUo, 6th ed., 
p. 521. In Nmitiing y. OonmMLicnt Bioer BaUroad Oompany 
(1 Gray, 502), Justice Metcalfe, pronouncing judgment in a 
case of the very land, and referring to the deciskm in the 
English case of Muwdiamp onpra, said, " We cannot concur 
in tiie view of the law therein laid down, and we are sustained 
hi our dissent from it by the Court of Errors in New York, 
and by the Supreme Coorta of Vermont and Connecticut.*' 
Again, in Ja$niton v. The Camden S Amboy Railroad Co,, 
in tho District Court of Philadelphia, January, 1856, Justice 
Stroud ruled "that when goods are delivered to a earner, 
marked for a partioolar phuse, but unaccompanied by any 
other directions for their transportation and delivery, siioh aa 
might be inferred from the marks themselves, the carrier is 
ouly bound to transport and deliver these, according to tie 
established usage of the business in which he \b ensaged, 
whether that usage were known to the party firam whom they 
were received or not.*' Then, referring to the leading Eng- 
lish case of Muschamp, the learned Judge said:— "Hie Court 
disapproved of that deoinon, and held that to bind a company 
under the circumstanoes of this case^ the burden was upon the 
plaintiff to show a special contract by the company to^ Carry 
the goods beyond the terminus of its own railway. FiDal^i 
Justice EllBwoirth, hi Uiq SopiaoM Co«t of New Toifci giving 
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juilgmtnt in Hood t. TU New York <fr Nev Havem JSailroad 
Companff, obienrad, thM if the Engliih caaes estoblish ilio 
rule "that ft nilroftd oompftny, bj receiving freight at its 
de^t^ became reiponable to carry it as it were bj goaxairty 
or iniiiraiioe to the plaoe of dettioatioii at aaj diataooe from 
the road — and that this is an inference which cannot be dia- 
prored bj ihowing the fiute, we are not prepared to gire it 
oar ■ ■e n t" In the Hootch caee, DenmiiUm y. Ilarkneu, npra^ 
the goods were addreeeed to coneigneee in Manohaeter, and 
received at Glasgow by the defender, a oommon earner between 
Olaigow and Cariiale, bnt he having safely delivered tliem at 
hie own terminal to the carrier between Carlisle ft Manchester, 
in oonttnaation of the jonmey, the defender was foond exempt 
from liability. Then, it is noteworthy that the English 
decisioos have apparently not been omform; in Gilbtrt v. 
Ikdfi, btk. Add. V. SUi9, 543, which was an acUcn broqght 
for negligence in the loss of goods against the proprietor of a 
fieneral booking office for the transmission of parcels by ooach, 
It was held insuflSdent to prove that the goods never reached 
their destination. Justice Coleridge there says:—*' Suppose 
goods were left with a carrier to be taken by him to York, 
and from thenoe forwarded to Edinborgh, would it be soffi- 
dent in an action against him for negligience to show that 
the goods did not reach Edinburgh T" £>ifo» v. Stmrk, 
3, Car. V. Payne, 598, resulted in a similar manner. The 
name of the defendant vrss over the door of a booking house 
for ooaohes and waggons in Piccadilly, with the words, 
" Conveyances to all parU of the world," followed by a list 
of places, amongst which was Windsor, yet it was held that 
proof of the booking at that office of a box directed to 
Windsor, which did not reach its destination, was not suffi- 
oient to make the defendant responsible. And again, the 
decision in the oase of the Bristol and Exeter Railway Com- 
pany e. Collins, which is among the most recen^ having 
been determined lately in tiie House of Lords, was not 
unanimous, four out of nine judges having duisented. On 
the whole, therefore, I am of opinion that the mere receiving 
of goods by a railway company, directed to a pbuM beyond its 
own carrying limits, is not by itself oondusive eridenoe of a 
through contract, bnt ought to be fortified by other circum- 
stances, sufficient to wsrrant the reasonable inference that, at 
the time, the parties so meant to oontraet. In thecaae before 
me, I hold that a through contract has been established (1) 
by the previous oourse of desling between the parties; (2) by 
the terms of the forwarding note which the pursuer gave, and 
the Fife Railway station-master received, directing delivery 
to be made to the consignees in Glasgow, where it was stipu- 
lated the whole freight was to be pud; (3) by the goods bong 
placed at Kilconquhar on through trucks^ and by the station- 
master invoicing them thence direct to the Sighthill Station 
of the Edinburgh and Glasgow Railway; and, last of all, by 
the goods having been at first received by the Fife Railway 
Compeny, addrened beyond their Une, without any limitation 
of responsibility to their own railway. But I think that this 
conclusion does not deddo the case; and there still lies near 
the surface another important question which demands con- 
ridcration. The pursuer has pled that if it should appear 
that a through contract had been made with the Fife Rail- 
way, and by which that company became liable to repair loss; 
yet if the defenders, the Edinburgh and Glasgow Railway 
Company, were the parties culpable, that the pursuer has it 
in his option to waive his remedy against the Fife Railway, 
and to claim redress directiy from the wrong-doers. This 
position deserves examination, and there appear strong rea- 
sons for believing it sound. When a through contract for the 
oarringo of goods has been made oat» it is customary to ascribe 
the sharo which other nulways have in continuing the transit 
to agency; that is, the middle and ultimate railway companies 
are the agents of the first or contracting company, for the 
purpose of completing the journey and delivering Uie goods. 
If that be so, then any of the companies who are guUty of 
neglect, and so entail liability on the first oompaay, are 
bound in relief in aov view to the contracting company, 
made liable through the fault of the other; in shorty that 
the company doing the injury is bound to atone for it. But 
why may not ue injured party receive the atonement 
direoUy from the party bound to make it) The answer 
usually given to that question is, that between the owner 
of the goods and such culpable railway company there has 
been no ** privity of contract.** It is on this ground that in 
SogUod Acttott lies alono ugainiiihak ooopany with irhom 



the oontraet was made, and not agalnai a diflbreot cominay 
who did the wrongful aot-^mi< JfyOoM v. tki Miidltmd Bail- 
way Oomnamy; Britlol and Exeter RaUway Company v. Od- 
Ufu; and Coxoa ▼. Ike Great Wetlem Railway Om^msj^- 
abovecited. The application of this rule would, in my appn- 
hension, exdude weU-established prindplse of Scotch kw, 
and lead to intoletable i»"AJ»ip on the public. I sdmov- 
ledge the justice of the rale which attaches liabi Kty to the 
original railway company in a through contract, and leoognus 
its oonvenience and advantages; these will bo felt in evcrj 
ifvi|^«ftn where the owners of goods iigursd or delayed csnaot 
discover to whiidi of the several carriers blame has been attri* 
bntable. But^ in general, this oonvenienoe and advantsge will 
be felt by the sender of the goods, if he be also the owner, sod 
the party on whom the risk of the joomey fiiUs; because tke 
domicile of the sender and of the oontracting railway oonpeay 
beinff probably the same, the remedy will be foond ouiSe at 
hand. Suppose, however, that a provincial trader has besnia 
London m^ung pordiases, and has despatched the goods to Ui 

address; or, as often happens in commercial contracti^ that the 
seller and sender delivers the goods at the first rsflway ilstiaB, 
addressed to the consignee, and at the ride of tiie latter, in 
both circumstancos a difierent effect would be pndaoed. 
Action can be sustained only at the in st a nci e of the owner of 
the goods, he at whose risk thc^ have bcjen carried, sad to 
whose prejudice, in case of negligence or injury, the canicn 
have acted. If the rule adopted in England was miitosd, it 
would happen that the wrongod owner must seek his redm 
at the hands of the distant original oontracting railway com- 
pany, passing over that csrrier who did the wrongful ac^ eT« 
if he couU be prosecoted at the injured party*8 very door. Is 
some views, that might be no remedy which was to be par 
chased at so much inconvenience and expense; and if thedMH 
wen small, that remedy would never be attempted; hsaos it 
is that railways companies have so anxioosly pressed the rule of 
through contracts, by which means and in such dreumslsBoei 
direct redress wooM not be found. Among themsel\ es, m hsi 
been stated, the raUway at fimlt will always be bound torelieve 
the through contracting company, so that the canien are ex* 
poeed to no hardship if bound to answer to the person iignred; 
the relief may as well be affinded to him as to aaothsr raflvaj 
company. But towards the public the indiscriminate denisl of 
redross, except from the first contracting railway wooU fas 
tantamount to a refusal of justice. Because of this appsRBtfy 
injurious result, I think it necessary to examine the grosadi 
on which the EngUrii rule has been rested, and whether in its 
application to Scotch law there is corr es ponding prindple. it 
is said that no other company is liable but the dompsny to 
whom the goods wero first dehvered, and with whom the con- 
trsct for the carriage was made; in short, that other com p si u i a 
auxiliary to the transit, and who may commit the wrongs sro 
not liablo to the owner, because with these oom|aaies then 
was no "privity of contract." Now, this expression "pririty 
of contract*' is purdy a graft from Bullish law technok^, sad 
the exotic has been oftener than once disapprovingly com- 
mented on when emi^oyed in the diecnsrion of Scotch caase. As 
ordinarily undostood it means this, that the parties in the suit 
did not by themselves, or othtts for. them, enter into an sgreo* 
ment. But if the phrase means that a railway company ea^ipiged 
in carrying goods is not bound to indemnify the owner tea 
wrong done by that company in the proeecntmn of its b n ri nsw, 
because the goods wero first deU vered to another ooo^pany, thsi) 
as appears to me, tijc principle of pririty of oontraet, in snob or 
cumstances, has no |>lace in the law of Scotland. Tliero aiensay 
instances in the range of our law whero a party is civilly bonod 
to redress an injury though the wrong-doer had mads as 
contract, and of this I propose to give an instance and cito 
authority. The canon applwable to cases of this class is weU 
put by ProfoBBor Bell. "Wherover thero is faulty" mj tUi 
emineut writer, "the great rule is that Ae by whoee flrahor 
neglect loss has arisen is liable for the conseqnences." Pnor 
dplee, sec. 232, 5th Ed. It does not follow that the immedi- 
ate \t'rong-doer is solely responsible, but he is in geneial liaUo 
himself, whoever else may be also liable with him. A ftmifisr 
iUostration of this occurs in the relation of master and nr* 
vant. If a master has contracted to t» e ifu i m some duty ftr 
an employer, which he delMates to a servant, and the servant 
in the performance culpably injures the pro|»erty of hif 
master*s employer, a remedy wUl lie against both the master 
and servant to ropair the Ices. JBdTa FrimeipU$, sec. 6i7 and 
WO, 20dl j 8, Fnmi'9 J)m: Ai. p, 405. lA omn cC ci!r« 
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than ii a joint and alao a federal liability, which entitlei the 
aggrieved party to elect to daim redren from all, or any one 
of ihoee bound to xeivair it. BeWs Prineiylet, sec. 550; £rtk. 
iiL 115. Vow in the case which I have stated bv way of il- 
Instntion, there was no "privity of contract" between the 
person prejadieed and the servant who was to Uame. Still 
the servant became personally answerable nnder the great 
mle above noticed, that having committed the injury cul- 
pably, he was bound personallv to make reparation. Similar 
uliiBtrations might be multiplied. It is true the role results 
from ddielt or quati deliett, imd it was said that the daim 
made in this action arises ex eontraetu, and Uiat to it and 
similar cases a difierent role applied. But in the deliveiy of 
goods, c ar e lessness or undue delay on the part of carrieis, are 
in the estimation of law construed to be acts arising exmuui 
deiiHo, 1 BdFt Com,, p. 466, 6th ed.; indeed the Edict 
KantiB Caopones Stabularii was founded expressly in pre- 
sumptions of delict. In the Institutes of Justinian, L. iv. tit. 
6 and Z, the law is thus stated: — "Item exerdtor navis aut 
cauponi^, aut stabularii do damno, aut fiirto quod in navi, aut 
cnpona aut stabulo factum erit, quasi ez malefido teneri vide- 
tor; si mode ipsius nullum est nialefidum, sed alicojus eomm, 
quorum opera navem, aut cauponam, aut stabnlum, exoroet." 
haealso, Dig. L. xliv. tit. 7, {5. 2 Didcum on Evidence, p. 
764, §1509. CoDsidered, therefore, in the liffht of quoii ddieU, 
the negligenoe of carriers in (ailing to dehver goods^ and so 
causing injury, exposes each wrong-doer among them to the 
obligation of repairing the injury, whether the goods came 
direotlv into his hands from the owner, or that he recdved 
tiiem from another carrier to carryand deliver, in the ordinary 
prosecution of their budness. The question how &r the 
carrier committing the wrongful act was liable to repair the 
luH, as well as the contracting carrier, may be put in another 
view than that arising from delict, and it is this — that as the 
three railway companies employed in transporting the pursuer's 
goods shared ratably in the freight, which was collected in one 
sum at the end of the journey, there was thereby established a 
igint adventure or limited partnership among the carriers putad 
Xocv w'^ich entitled the owner to daim his loss from any one of the 
oomnanies most accesdble. In M oscham^*8 case before referred 
to, toe view was suggested by Lord Abinffer; in giving judg- 
ment, he expremed himsdf in these woras: — '"nie caniage 
money being one undivided sum rather supports the inference 
that although these carriers carry onl^ a certain distance with 
their own vehides, they make subordmate contracts with the 
other carriers, and are partners inter »e tm to ihe carriage 
money." — See also Angel on Curriertf ed. 1840, sec. 93; Story 
on BaUnunte, 6th ed., sec. 506. Pot, therefore, dther as a 
question of liability ex deHeto, or as one of partnership among 
vie railway companies, I am of opinion that while, on the one 
hand, the Fife itailway Company, as the direct contracting 
oompanv for the through journey, is liable to reinir the loss 
whidi the pursuer has proved he suffered, still the pursuer's 
remedy is not limited to that company alone, but extends, 
in his option, to the company who did the wrong, and 
probablv to anv one of the carrying companies partidpat- 
ing in the freight. Hdding tlio pursuer entitled, therefore, 
to eaibroe his daim against the Edinburgh & Glasgow Railwav 
Company because of their neglect timeouMy to deliver, it stiu 
remains to be seen whether he has proved that they are in 
this respect culpable. These defenders have urged that there 
was no understanding to deliver at any particular time, and 
espedally thai there was no obligation to dtiliver, so as to 
meet the Glasgow market as the pursuer alleees; and even if 
there was, that no proof had been led that tiie fault of the 
delay rested with them. But it has been seen that on former 
occasions the pursuer's fish, when for^-arded by the same 
train, did always arrive, and were delivered in time for the 
early market next morning, and if so, they were equally bound 
so to deliver on the oocadon in question. It bos beeu decided 
— and the decision commends itself for its eoo^l sense — U:at 
ei'en in cases where no porticubr time hod been fixed upon, 
that a carrier was bound to deliver with reasonable ex})editiou; 
for the duty toddiver within a reasonable time is a term which 
follows by legal imiilication upon a promiite or duty to carry 
generally. Angel on Carritn, sec. 283. But where, by a 
course of previous dealing, a practice of sending and delivering 
was fixed, that practice carriers are bound to adhere to, 
witliuut the necessity of entering on each occauou into a 
fresh and specific agreement '* Evidence of a s|>eciric b.nr- 
gain,** snys Pn^fessor Ci'U, "caimot justly be required oq 



eadi occadon of sending goods by a carrier or travelling in a 
particular coach, provided such spedfio contract or assent to 
the terms can be established on a previous oocadon, It 
will be hdd that tlU altered again by specific contrsot, the 
future employment continues on a footing once acquiesced 
in.**— 1 Com., p. 470. The very point arose, and was d«* 
dded in the Court of Queen's Bench, in November last, in 
the case Wren v. The BatUm CowUiet Rail/way Cumpany.^ 
1 Law Reporter, p. 5. Tlie circumstances were these: — 
The course of conveyance of fish from Yarmouth to Hitdien 
(Herts) was for a fish train to leave Yarmouth for Cam- 
bridge, where Uie Hitchen truck was detached, and after» 
wards attached to a psssenger train, which arrived at 
Hitchen at dght in the morning, in time for the market 
The railway company charged "goods fares" for the car- 
riage of the fish, and gave a fresh oondgnment note, which 
only stipulated for the conveyance within a ressonable time. 
The plaintiff had dealt with the company many times previ- 
oudy on this footing, and invariably recdved bis consignments 
of fish at eight o'dock in the morning by a passenger train. 
On the occadon in question, the Hitchen truck was detached 
as formeriy at Camlnidge, but was not forwarded by the usual 
passenser train to Hitchen, and did not, in fiu^ arrive there 
until deven o^dock in the morning, three hours after the ao* 
customed time, and too Ute for the market The plaintiff re- 
fused to accept the fish, and the railwav company was found 
liable for thdr value, on account of the delay in delivery. 
The case befonre me is greatly more fkvourable for the pursuer 
than that just redted. Then, as to the Edinburgh and Glas- 
gow Railway Company's fault, the only proof adduced is, that 
instead of ddiveiy bdng given at eight o dock in the mornings 
as usual, deliveiy was not made till seven o'dock at night, long 
after the intended morieet was over. Now, prima /acie, this 
is evidence of neglect on the port of these defenders; and it 
must bo borne in mind, where it is shown that the particu- 
lar carrier is the instrument of the wrongful act, that it ii 
incumbent on him to prove why he should not be answerable. 
Here, as in a case of deliel, and adde firom the plea of partner- 
dup, the Edinburgh and Ohagow Bailway Company wer» 
bound to show that the blame rested on another than them- 
sdves. If Uiey had proved when they got delivery of the fish 
from the Scottish Central Railway (the immediate prior 
carriers), and that afWr obtaining the goods, they lost no time 
in delivering them, then, under this ground of liability, they 
must have been relieved; but that the iSdinborghand Glasgow 
Railwav Company did not attempt to do. They found them- 
sdves the late ddiverers, and made no effort to excuse or ex- 
plain the act " In aU cases of loss,** says Justice Story, [' it 
seems that the onvi probandi is on the carrier to exempt him- 
self from liability, for prima facie the law imposes the obliga- 
tion of safety upon him. It will therefore be sufBdent prima 
facie evidence of loss by negligence, that the goods have never 
been ddivered to the bailor or his agent, or to the consignee." 
Law of Bailmente, 6th ed., sec 529, p. 51 1-12. The prindple 
ruling liability fbr the loss of goods applies to every other ob- 
ligation which rests on a carrier, and which he is bound to 
implement The pursuer has therefore proved the timdv 
sending of the gondu, and their late delivery by the Edinburgh 
and GLiitgow Railway Company, and that company has failed 
to excuse itself, and is, therefore, liable fur the neglect and 
late delivery. On the question of damages, it is ef tablished 
that loss to an extent excee<ling the sum claimed lias been 
sustahicd; and if Uie whole loss liod been insistcil for it must 
have been awarded, the menfture of damages being tliu market 
value of the goods at the time, if lu^t, and tlie dilference in 
market worth, where depreciated by kvte delivery, as in this 
instance— iiM^£ on CarrUrs, sec. 482 and sec. 488. I there- 
fore award the sum clairoed, and tlie costs of tho action. I 
have the satisfaction to state that the result thus arrived at 
and the reasonn for deciding as I Ilivo done, have the approval 
of the he.id of this Court, and of the only colleague in the dty 
whom I had tlie opportunity of consulting at tlio end of la^ 
week. 
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AUGUST, 1800. 

Aksmder Maddntoili, curjmg on borineM in 61m- 
ffow ai a leather merchant, under the firm of Alaiouider 
Mackintosh k Company. First deUveranoo dated Slst 
Jnlr. J. BL BQ|)ertao«i, Glawow, agent. 

DaTid Walker, builder, Glasgow, and residing at 
Westbank Hooic, HiUhead, Glasgow. Fiist deUTeranoe 
dated 1st Anmt. Geo. Yofle Strang, Glasgow, agent. 

Malcolm Henry Smith, ahipand insoranoe agent, Glas- 
gow. First deliverance dated 1st Angost. John Ba- 
ohanan, Glasgow, agent. 

Mrs Bethia or Betsy Smith, lending in Strathblanc, 
in the parish of StrathbUne, and oonn^ of Stirling, mer- 
chant and trader, and widow of the deceased John Smith, 
lately residing in Strathblane. First detiTeronoe dated 
19th Joly. Brodies & Kennedy, W.S., Edinbui^, 
agents. 

Thomas Greonshickla, cabinet maker and trader, lately 
79 Clerk Street, Edinburgh, now 2 Canning Tlace, Edin- 
bureh. First deliyerance dated 2d August. William 
Wallace, W.S., agent. 

George Cunningham Monteath, accountant and share- 
broker, Glas^w. First deliToranoe dated 2l8t July. 
M'Clure, Naismith, & Brodie, Glasgow, agents. 

James Aberdein, draper, George Street, Aberdeen. 
First dellTerance dated 8a August. James and George 
Collie, Aberdeen, agents. 

William Stewart, farmer, Corshallocli, in the parish of 
Gartly, and county of Aberdeoi. First deuTerance 
dated Sd August. John Watt, Aberdeen, acent. 

William Suckling Gilman, merchant, Madeira Court, 
Ghueow, Leith Street, Edinburgh, and Pearl Street, 
London, and residing in Glasgow. First deliTerance 
dated 4th Aug. W.H.Muir,SoLS.C.,Edinbuiwh,agent. 

John Allan, grocer and spirit dealer, Inrenceitning. 
First deliverance dated 4th August. Alexander Mac- 
beth, Dunfermline, agent. 

David Breckenrid^, house factor, sometime rending 
at 89 Bobcrtson Street, Gki^gow, presently a prisoner in 
tiie Prison of Glasgow. First deliverance dated 20th 
July. Morrisons & Anderson, Glasgow, agents. 

William Urquhart, grocer, and wine ami ndrit mer- 
chant, Dingwall. First deliverance dated 6th August. 
W. Mo£(Ht, Dingwall, agent. 

George Brown , draper. Broad Street, Aberdeen. First 
deliverance dated 6th August. John Watt, Jun., Aber- 
deen, agent. 

Alexander Mitchell, ironmonger, residing in Glasgow. 
First ddiverance dated 8th August. Gordon Smith, 
Glasgow, agent. 

Thomas Coulter, merchant and ironmonger, Lochgilp- 
head. First deliverance dated 9th August. J. W. and 
J. Mackenzie, W.S., Edinburgh, agents. 

Konaleyn Cordon Camming, proprietor of the African 
Museum, Fort- Augustus, and residing there. The first 
delivcraneo is dated 9th August. William B. Grant, 
InvemesB, agent. 

Thomas .Kirkland, draper in Falkirk. The first 
deliverance is dated 19t1i July. J. W. & J. Mackenzie, 
W.S., agents, Edinburgh. 

James Bow BarcUy, slater in Ghiscow. The first 
deliverance is dated ISth August. Thomas Barclay, 
Hamilton, agent. 

John Ilav, farmer at Whitcfield, in the parish of 
Forglen, and county of Banff. The first deliverance is 
dat^ 14th August. J. Christie, Banff, agent. 

John Clark, innkeeper, Taychreggan, or North Port- 
sonachan, in the parish of luishail, and county of Argyll. 
The first deliverance is dated 14th August. William 
Douglas, Inveniray, agent. 

Archibald Alison, tea merchant in Glasgow. The 



first deliverance is dated 16th Augasfc. John Cbifci 
Glasgow, agent. 

D. ft A. FnUartoo ft Company, shipbuildsfB in Ayr, 
as a company, and Duncan FuUartoii, jun., and Andmw 
Fulhurton, both shipbuildars in Ayr, the individnal psrt- 
ners of that company, as such, and as individaah. The 
first deliverance is dated 16th August. Wm. FoSkxk^ 
Ayr, agent. 

Robert Wightman, frrmer, CrossUw, in the psrish of 
CoMingham, and county of Berwick. The first deliver* 
anoe is dated 16th August T. ft B. Laadale, aac, 
Edinbor^, aaenta. 

David CroU, carrying on the bosiDeas of a pawnhnksr 
at 169 Hohn Street, G&mow, in his own name, and in 
name of his wiiiB, Mrs Elisabeth Croll or Ogg. Ths 
first deliverance k dated ICth Angast. MooAf ft 
M'Clure, Gki^w, agents. 

Potts, Caimie ft Ray, cabinetmakers and upholsfeeren, 
9 Prince's Street, Edinburgh, as a company, and Geoigs 
Potts, residing at 10 Spring Gardens, At>b^hiD, Edin- 
burgh, John Caimie, residing at 48 Rankollor Street, 
Edinburgh, and James Ray, rending at West Cottsgs, 
Wardie, near Edinburgh, the individual partnen of thst 
company, as partners of that company, and aa individuak. 
The first deliverance is dated ITthAugusL Madcenae, 
Lines ft Logan, W.S., Edinburgh, agents. 

Robert Huey. otherwise Robert Steen Huie, aometuae 

merchant in New York, and a partner of the firm of 

Robert S. Huie ft Co., mcrchanto there, now residing at 

I 41 Main Street, Glasgow. The first deliveranoe is dated 

17th August. John Walls, S.&C., Edinburgh, agent. 

DanieTRoy, aometime merchant in Glasgow, now ca&a 
printer at Colinslie, near Paisley. First deliverance^ 
dated 17thAng. W.,J.B.ftJ.Kidston,Ghi«ow,agentL 

Daniel Smith, com merchant, Gxammarkei, Edfaiboigh. 
The first deUverance is dated Slst August. Wm« Whits 
Millar, S.S.C., Edinburgh, agent. 

Geoige Gnnn, grocer, Helmsdale. The fint defivcr- 
ance is dated 8th August. D. Todd Lees, SaC, Edin- 
burgh, agent. 

James Council, house fibctor and portioner in Glasgow, 
Hie first deliverance is dated 2l8t August. Qomtui 
Dick ft Robertson, GIsagow, agents. 

John Millar, grain dealer and miller in Airdrie. Ths 
first deliverance ia dated Slst August. John Oxm^ 
Airdrie, agent. 

Samuel Blaind, bone merchant and ahipowner in Dun- 
fries, now deceased. The first deliverance is dnted 8lh 
August. T. ft J. MK^wan, Dumfriea, agents. 

James Kennedy, atotioner, Ingram Street, Glasgow. 
The first deliverance is dated 22d August T. C. Young, 
Glasgow, agent. 

Rus, Mitchell, ft Companv, sometime carrying on 
business as merchants in London, and Toronto, Canada 
West, and now carrying on business aa mtt^disnte in 
Glasigow, and Toronto, Can.ida Woat, aa a company, 
and William Ross, presently residing in Glasgow, James 
MitehcU, {HTOsently residing in Edinburgh, and John 
Fiskeii, presently residing in Toronto, Canada West, the 
individnal partners of smd company, as sndi partnen, 
and as individuate. The first deliverance is dated 23d 
Aagust. Wm. White Millar, S.S.C., Edinbaig;h, agent. 

Wm. Strathers, joiner in Uddingston. First deliver- 
ance dated 24th Aug. John Torrance, Hamilton, aecnt 

George Lawson, cabinetmaker and ui^olsterer, Glas- 
gow, llie first deliverance is datod 2oth August. J. 
M. Robertson, Glasgow, agent. 

George Aitken, grocer, sometime residing at Bjggend, 
now grocer and spirit dealer, Greengairs, in the pariah of 
New Monkland, and county of Lanaric. Tbe first de- 
liverance is dated 28th Aug. J. Rankin, Airdrie, agenlb 

William Lifflis, jun., merdiant in Leith. The first 
deliverance is dated 80th August. Pat. S. Befendgp, 
S.S.C., Leith, agent. 
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MUEPHT V. KbNITBDT. 

Sheriff Court Aet, 16 vid 17 Viot., cap. ao, aeo. 
Offioon EzBontioDS. — Oa a peiUion far ttquutroUoHy 
OM €X9eutian of loek/att doors^ a mimUe craving war- 
ramt to opaty the warrant itself, and ihe execution of 
oervice^ were written on eontinuoue Aeete of paper at" 
ta^ed to ike petition^ Ae execution of eervice eowuug 
hut, hUnoono of thorn was written on Ao petiHon itself 
tout the execution of lockfast doors did not specif tf that 
six audible knocks had been given. Heldy under section 
9 of 16 and 17 llet.^ cap, 80, ihat Ae exeeuHons were 
legal and vaUd, and chfections repelled. 

Ltadlord tnd Tenant — ^Deterioration. — Circumstances in 
tMdky Heldj that there was no such deterioration of the 
subjeei Utasto form a ground for refimng payment of 
rent. 

Ths porBper, Heniy Murphj, Is proprietor of a boue 
and garden at Kilcreggan, called Springbill Cottage, 
wluch he let to the defenderB, Thomas Kennedy and his 
danghter, Jeaie D. Kennedy, for three years, from Whit- 
sunday, 1856. The rent of the third year, Whitsunday, 
1868-59, was admitted to be £45, and was payable at 
Martinmas and Whitsunday. On 26lh Noyember, 1858, 
there was a half year^ rent in airear, and the landlord 
presented a petition to the Sheriff of Dumbartonshire, 
far warrant of sequertration. On the officer proceeding 
to KHereggan to sequestrate, he found the house shut. 
He returned an execution of "lookikst doors.'* On a 
minute cnmng warrsnt to break open lockfiMt places 
being presented, warrant was granted. The warrant 
was then executed and an inventoiy taken, and alter 
securing the door, the petition was sent to Glasgow, 
where, on its being indorsed by the Sheriff Clerk of 
Lanarkshire, it was served on the defenders at their town 
residence. Appearance was duly entered in the Sheriff 
Court at Dumbarton for both defenders, and the follow- 
ing defences wore stated :^(1) That the execution of lock- 
last doors was inept, because it did not bear that the offi- 
cer had given six audible knocks; (2) The minute and 
warrant of open doors, not forming a part of the petition 
and no way connected with it, are also inept; (3) The 
execution of citation was also inept, because it was not 
written at the end of the petition, nor upon continuous 
s hoo ts see Act 16 and 17 Vict., cap. 80, sec. 9 ; and on 
the merits that no rent was due, because the house was 
in such a state of disrepair as to render the premises 
untenantable, and, that there was an insufficient supply 
of spring water. On the merits, the defender, Thomas 
Kennedy, denied that he was joint tenant of the cottage, 
and this being apparent from the documents in process, 
the pursuer restricted his petition as regarded him, and 
he was aasoilsied from the conclusions of the action. A 
icoord was made up by condescendence and defences, and, 
OD hearing parties, the Sheriff-Substitute pronounced the 
following interlocutor:—- 

^le Sheriff-Substitute ha^'ing heard parties' procurators 
flss roer, and resumed consideration of the process: Findis 
that by Uw Act 16 and IT Vict., cap 80, see. 9, it is provided 
that "o7erj execution of a sununons, and every exectttion of 



servioe of a petitioii, shall be written at the end of the suss- 
asoQs or petition itielf, and, where neeesssry, on oontanooos 
sheots, bat not on a separate paper :** Finds that tha exeoa- 
tion of servioa in the presenl eato is written upon a separate 

gkper and no part of it is written upon the petition itnlf: 
indsy aoooidiiijg^y, that the exeontUm of servioe is illsgsl and 
inapt, and therefore sustains the preliminary defence with 
referenoe thereto and dismisses the action : Finds the pveuer 
liable in expenses. 
KoTS.— It is with soese rehiotanoe that the Sheciff-Sohstltote 



sustains this olgeotioo, bat the teme of the statute are so 
prsoise as to leave him no alternative. No part of the eaeon- 
tion has been written at the end of the petition, and thesalose 
the statutory alternative of writing "whese neosssary on eon- 
tinuons sbeets* has not been r eso rt ed to, and thus toe whole 
executioa stands upon "a separate paper,**— see the oasss of 
atemoH T. MTJtat, 13th January, 1881; Orisghtonsr. Jkams, 
16th November, 1832; and OoUier v. Paisrson, 3d Juna» 18$i 
—from which it appears that a sheet stitbhed up with the sum- 
mons, if not eonneoted with it by oontinoity oi writiiy, is to 
be regarded as a separate paper. The reason \m, that ue msse 
■Hlohiiig up of a separate sbset with the sununons, ftimidMs 
no evidenoe that the summons is the writ re fe rred to in the 
execution, whereas reasonsMw evidenoe of thie is affinrded by a 
portion of the execution being written upon the soaunone 
ItKlf. Prior to the psssiug of the Aet 16 sad 17 Viet., the 
exeoution might competently have been written on a sepaiale 
paper; but then it was neosssary to state the aamas and 
designations of the parties, and other pariionlars, so as to 
identiijf the summons with the execution. But that statute 
which renders it inoompetent to put the exeoution on a 
separate paper, modifies the form of execotioB to suit the new 
rule. The ibrin, as given in Sobedule F of the Aot, refbrs to 
the summons simply as "This summon^" witiioat desoiibing 
it in any other way, and to be inteUigibls^ therefors, it must 
neosssarily be written upon the summons. To speak of "TUs 
summon^" and yet write upon a paper containing no part of a 
summons, is not onhf a violation of the Act^ but is in itself 
unmeaning. It was urged by the pursuer at the debate that 
the minute craving warrant to open lookfittt doors, and the 
warrant prncwwHing thereon, may be held to connect the peti- 
tion with the execotioa of ssrvioe which follows, sons to obviate 
the objection now taken. But it is difficult to see how this 
eAbct can be produced. The minute and warrsnt relate to the 
inventorying of the seouestrated eflbcti, and not to the ssrvioe 
of the petition. Wbetner, if a portion of the minute had been 
written upon the petition, this would have preserved contin- 
uity, it is needleee to inquire^ sa in point of (Ssct no part of it 
is written upon the petition. The minute and warrant are^ 
like the execution itaalf, written upon a separate paper. In 
regard to the other preliminary defences^ it is of course Utt« 
necessary now to enter upon these. 

The pursuer appealed. On advising a reclaiming petition 
and answers, the following judgment was pronounced:— 

The Sheriff having advised the redaiminff petition for the 
pursuer, with the answers thereto for the defenders^ and whole 
prooeee: Finds that on the 2Cth day of November, 1858, the 
pursuer presented a petition, in which, inter aUa^ he prayed 
that the Sheriff would grant warrant to sequestrate the whole 
furniture and effects belonging to the defenders or either of 
them, within the promisee described, and to grant warrant to 
make an inventory thereof: Finds that on the same day the 
Shtiriff-Subetitute gave forth a deli veranoe, by which he granted 
warrant of service, and meantime sequeetrated, and granted 
warrant to inventory as craved: Finds that on the 27th daj of 
November, 1858, the sheriff officer returned an execution or 
made a report, bearing that, having passed to the premises to 
inventory the furniture and effeots, in execution of the said 
warrant to inventory, he ooohl not get access to the premf sss^ 
by reason of shut and lodiliMt doors and gates: Finds that the 
said petition and deliverance and execution or report, fill the 
two uieets of paper on which the petition ia written, and which 
a^ marked as pages I, 3, 3, 4: Finds tiiat there is a sheet of 
paper stitched together with the preceding two sheets, marlced 
page 6: and Finds that there is written on page 6 a niiuute 
fur the petitioner and pursuer, dated on the 2Cth of November, 
1858, bearing that, in consequence of the "foregoing f\>oi%^ 
he craves warrant to break open dooia, in order to execution 
of the warrant supra of this date, 26th November: Finds that 
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cm the 20th dsy of NovMnber, 1858, th« SbflriiFSalMlitate 
(»▼• forth » deliTamioe, by wbioh, ia iwpeot of the eMoatkA 
of lookfMit doon and of the prei&xed minate, he gnated war- 
n&t to open that and lookfiwt pboee, "for the poi^oee of 
flaiTjiog into efleet the warrant to inyentorj before written:* 
Findi that on the 29th dsy of Norember, 1858» the aheriff 
oiBoer, in terma of the deliTeranoe of the SheriffSnbatltiite, 
made an inventoty of the funitore and cfleeti: IlndathatoB 
the 2d day of December, 1858, the aheriff oflkser made eerv&oe 
of the petition and deliYeraaoe, in oommon form, the esaontion 
of which ia written in part on the pege marked 5, above men- 
tioned, being the lame page on wmch the minute and ddiver* 
anoe thereon are writtn, and in part on the immediately 
tabaeqaent pege^ wiiioh is not nnmbered: Finda that it ii not 
denied that the petition was eenred on the defenden, and that 
the whole procedure proToe that it waa ao: Finda^ in kw, 
nnder the apecial matters of faot above set fortii, that the 
execution of aesrice ia oonfoimable to a soimd and jost 
oonstraction of the statate 16 and 17 Victoria, cap. 80, and 
is legal and vaJid, and in reqMct of the preceding findings on 
matter of foot and of law, recalls the intsrioontor appealed 
against, repels tiie preliminary defence that the ezeonUon of 
citation is inept, and remiU the case to the Sberiif-Sabstitute 
to proceed thermn in onmmon form, and as to him shall aeom 
just. 

NoTB. — Tins oaose is one of nicety, for, while the gist is the 
eonstraotion of the statate of Y iotona, that oonstmotion here 
depends on Tory special matter, oombined with the doctrine of 
the older decisions. The old rule of law, common and statu- 
tory, ynm, that the execution was valid when endorsed on the 
summons, and invalid if written on a paper atitched to the 
summons, because an execution so written, could be detached 
from it, and attadied to any other. Hie conservation, there- 
fore, of thorough identity b^weim the summons and execution, 
is the doctrine which governed. Now, conformably to this 
doctrine, thero is here complete identification of the execution 
and the petition. For on Ihe same sheet and page with the 
former, there is written a deliyeranoo by the judge, bearing 
express referenoe "to inventory before written," wmch warrant 
is written on tbo same sheet and page with the concluding 
part of the petition. Hero thero is an insurmountablo bar to 
tampering with Uub execution. The principle on which this 
doctrine reets must, under the special matter, govern tho con* 
struction of the statute of Victoria. In construing the statnte 
of 1672 it was ruled, when an endorsed execution was sus- 
tained, that the sanction of the statute was not applicable* to 
the case, for that (here was no ambiguity or uncertamty which 
could liar the object of the statute. Now, in construing the 9th 
section of tbo 80th of 16th and 17th Vict., the same doctrine 
will apiily here. There is here eojau improtiitu. There was 
a warrant "meantime to inventory," the execution of whidi 
was indisponnable, because the inventory is the only legal 
ovidence of what has been sequestrated. But the formation of 
tho invoutory was barred b^ means which it was necessary to 
removo by judicial interposition. An execution setting forth 
tho impediment was an indispensable and int^^ part of the 
proosdnre. But that execution filled up the space remaining 
on tbo sheet on which the petition and relative warrant were 
written. A oontinuaUon therefore became unavoidable, and 
on it ihe pagination being dear, there are written the applica- 
tion for the judicial warrant, and that warrant itself, which, 
as already stated, embodies an express referenoe to the "warrant 
to inventory before written" — ^namely, on the same sheet with 
tho petition. The statute of Victoria enacts that the execu- 
tion of service may be written at the end of the summons or 
petition itself, "and where necessary on continuous sheets, but 
not on a separate poper." Here the executions are not written 
on a separate paper, bnt on continuous sheets. No part of 
tibe execution of service ended on the same sheet with the peti- 
tion itself, for the simple and decisive reason that the nature 
of the procedure debarred it from so being. But the execution 
is written on a sheet which is ccntiauous with that on which 
the petition is written, and which continuousness and identifica- 
tion ore judicially authenticated. This construction accords 
with that inter))rctation of the statute 1672, according to which 
endorsed execution were held to be valid. Continuousness 
by judicial procedure and authority excludes fraudulent device, 
and fulfils the rule of law. To read the words "summons or 
petition," combined with the words "continuous sheets," in a 
sense so literal as to bar the indosion of such procedure, would 
be a highly judicial oonstmotion and ■ubveniTe of the rooog- 



niaed and aalntaiy eanoB ef eoBstractioo, that the letter is Mt 
to defeat the spirit and intendment of the alatnie^ whers^ as 
here, no deCriment haa aoerued or can accrue, en the one hand, 
by a due r^prd to the spirit and intendment^ and a nb e l a nfi s i 
injustioe wodd result en the other by a divqgard of the qdrit 
and intendmsBt. 

The caM then came iMck to the Sheriff-Sahiliti^ 
who prononnoed the fbDowing iDteriooator: — 



The Bheriir-Sabetitots^ 
process, and haviiv fonnadv heard partiea* procnratois 
voce; Flnda that the execulaon of lodE&at doors annexed 
the petition is saficientiy fonnal, and therefore repela the 
liminary defence with rsferenoe thereto: Bepels the other 
liminaiy defences in so £sr as the same have not yet ' 
repelled, in respect that the pursuer now reetiicta 
to the defender, Jessie D. Kennedy, and cooaenta to 
qwad the other defender, Tliomaa Kennedy: Soataina the 
defenoss for the said Thomaa KennedT, and aasoilsies 
the condosion of the action: Finda the said Tliomae 
entitled to expenses, which, of consent, modifiee to the earn of 
£1 58, and deoenis, the pursuer to nudte payment of the 
Bum of £1 58 to the said Thomae Kenned^ according: 
ther, appoints parHea to meet with the Sheriff for the pnipose 
of adjusting and dosing the record. 



The record was then doied, and tho 
piononnoed the following interlocntor: — 

Hie SherilT-Substituto having considered the doeed reoord, 
before answer allows the defender a proof of the fifth and 
aubeeciuent artidee of her statement of facts^ ao far as denied, 
and allows the pursuer a counter proof, pro mt tfe ynre. 

Non. — ^The defence is in substance^ tliat the house was not 
tenantabls^ and this is undoubtedly a competent ground upon 
which to resist the payment of rent. The rule thatt iniqoid 
claims of damages cannot be pleaded againat a liquid claim 
for rent has no application in the present case. 

This interlocutor, in ao fiir as it allowed the defender 
a general proof of her averments, was appealed, and on 
considering a redaiming petition and answers, the fol- 
lowing interlocutor was pronounced:-* 



The Sheriff having advised the reclaiming petitioa for the 
pursaer, with the answers thereto for the defender, doeed 
reoord, productions, and whole process: Finds, that it is 
I admitted by the defender that she entered into poseeosion ef 
' tiie snbjecti let to her by the puiener: Finds, that she did not 
abandon possession of thom as useless for the purpose intended, 
but continued in the oocopaney of them: Finda, that the sub- 
jects are to be deemed and dealt with aa being, in fiict, urbsa 
subjects: Finds in law, first, that in urban subjects, daitrue' 
tion or injury so great as to render them usdees lor ths 
purpose intended, inll entitie the tenant to abandon and be 
liboated from the payment of rent, but that if, notwithstand- 
ing such injury, he or she continue to po ssess , he or she will 
not be liberated from payment of rvnt, bnt wfll only be eatitkd 
to on abatement of rent; secondly, that where the injury ii 
comparatively small, there will be no sudi abatement; and, 
thirdly, that as the injury whidi will warrant an abatement 
dependis on matt^ both of kind and degree, it cannot be 
dedded whether an abatement will or will not be dne, bdfors 
the nature and degree of the injury allesed have been predsdy 
ascertained, and uiereforo that in sodi cases the proof most 
be before answer; and, in respect of tiie preceding findinss, 
recalls the interiocutor appealed agunst, allows the defimer 
a proof, pro ut dejure, and before answer of the allflgatiflns 
set forth in the 8th, 9th, 11th, and 12th artidee of her stale- 
ment of fkcts, and allows the pursuer a oounter-proo^ and 
remits the case to the Sheriff-Substitute to proceed therein, 
according to common form, and as to him diaU seem just. 

NoTB. — There has been a complication of ermrs in deali^f 
with this case. There exists no question of extinction or of 
retention of rmt, or of illiquid dunages; and the question is 
— whether such sJlegations can be substantiated as will entitis 
the defender to an abatement of rent! In strictness, the 
Sheriffx>ugfat, it may be, to have opened up the reoord for the 
insertion of a specific plea of abatement; but he thinks thst 
he is justified in having adopted a less costiy and tardy coursi^ 
as he deems that, under what is substantially a plea of extiae* 
tion of rent by oompensatioD, a plea of abatement may be held 



SHEBtFF OOmtT SEPOBfS. 



119 



BBB 



to be inolnded, on tbo prindple mtnor fnajon inett, Tho lab- 
joefc IS wbAn, m it ihvoItos the qaalitiea of inch inbjecta, and 
none of tho other diotingaishing qnelitiea. The rule of kw 
applumble to such » lubiect U fixed to be that laiil down in 
the inteilocQtor of the SherifF. The deoisions by which it is 
establbhed are doubtlesB of an old date, but the doctrine is in 
aoeordanoe with principle, and the Talidity of the judgments 
hss neyer been impugned. The course of prooedore ia, neoes- 
sarilj, that which the Sheriff has eujoined, as it is only by the 
actual result of the laots that it can be detsnnined, both 
whether there has been injuxy, and if there has, what were its 
qualities and its extent! 

Eyidenoe was led on both sideB. The defender, in the 

eonrae of the proof, haying consigned the rent, the 

■eqneitration wai recalled of ooneent. On hearing 

parties on the oonclnded proof, the Sheriff* Sobstitate 

pronounced the following judgment: — 

The Sheriff-Subetitute having heard parties' procurators, 
VI wi rooe^ and resumed consideration of the proceta; Finds 
that the defender, Mim Jessie D. Kennedy, toox in lean from 
the pursuer, a house belooffing to him at Kilcrqgsan, and was 
tsnant of ssid house for the year from Whitsunday, 1858, to 
Whitsunday, 1859, at a rent of £45 pounds per annum: 
Finds that, in defence agsinst the present action of eequeetra- 
tion for said rent» the defender pleads, that the house eo let to 
her was untenantable, and that ehe is not tbeiefore liable for 
rent^ and ehe has been allowed a proof of her avennents in 
snpport of that plea: Finds that the defender has failed to 
prove that the house was untenantable, or that it vrss in any 
material degree out of repair, or that the pursuer failed 
tfaneoosly to make the necessary repairs on the building when 
called upon to do eo: Therefore repcds the defencee^ and in 
respect that the eequestratlon formerly awarded has been 
reoaOed by Interlocutor of Court, and the sequestrated efiects 
disposed of by the defender, decerns against the defender for 
£45, being the amount of rent due for the year in question, 
aamely, from WhiUunday, 1858, to Whitsunday, 1859: Finds 
the defender liable in expenses. 

NoTi. — ^The allegation of the defender that the house was 
untenantable during her occopanoy, has not been proved; 
and, on the contritfy, it has been cUsproved. The evidence 
led for the pursuer embraces the depontions of two respect- 
able gentlemen, Messrs Cross and Moncrieff, who occupied, 
In suooeesion, the house, as sub-tenants of the defenders, 
doling the season of 1858, and they state in substance that 
they were satisfied with the house, both in regard to its 
■officiency and the supply of water for domestic purposes; 
and they naid the rent to the defender, or to others for her, 
without deduction. A specific allwation of the defenders, 
that Mr Cross was obliged to leave the house in consequence 
of its insufficiency before the expiry of the time for which 
he had taken it, has thus been disproved. It appears that 
the house stands in an exposed situation upon the sea-shore, 



12TB SmnCBlB, I860, 

CIRCUIT COURT, GLASGOW. 

(Before Lord Ardxillak.) 

H. M. Advooatb v. Ao:«Eg Wn^OK, Axs M'Nauoht, 
AXD Catberixe M*ConMicK or Henderson. 

Deehtfation — ^Evidence. — Where one of three paneU pleads 
guilty^ the two who go to trial may have the benefit of 
tJie testimony of the former. The procedure by which 
this is attained, 

Thowfh the declaration of one jHmel is 9iot admissible 
as evide^ice against anodier^ it is competent to refer to U 
as a test of Ute truth of evidence given on oath as a 
mtness. 

The paneb were accused of having, in a disreputable 
house in Gallowgate, Glasgow, robbed an English barrister 
of a sum of £46, and other articles. Tlie prisoner, Ann 
M^Naught, pleaded guilty. The counsel for the other 
prisoners, who pleaded not guilty, then moved the Court 
that M^Naught be removed from the Court, as he meant 
to adduce her as a witness in exculpation. To this it was 
objected by the Advocate-Deput«, that untU sentence 
was pronounced and punishment undergone, the infamy 
was not removed so as to render a confederate a com- 
petent, witneas in the trial of her accomplices. 

Ijord ArdmiUan (after consultation with Lord Xeaves) 
held, that the course proposed was competent, and that 
the proper procedure in such a case was for the Advocate- 
Depute to accept the plea of guilty; the Court would 
then pronounce an Interlocutor delaying sentence; the 
panel would be removed to the witnesB-room, and the 
trial would proceed against the other i)ri8oners. 

This having been done, the case then proceeded. In 
the course of the cross-examination of M'Naught, the 
Advocate-Depute frequently referred to her declai-ation, 
which tended to inculpate the other two prisonen. To 
this it was objected tluit it was virtiuilly putting 
M'Naught's declaration in evidence against the others, 
which was incompetent. Lord AixlmilUu decided that 
while he would not permit the decku'ation of one panel 
to be referred to, or used as evidence against another, it 
was quite competent to test the tnith of the panel's 

said as one of the witnesses expresses i^ "exactly in Uie face | testimony on oath, by i-eferring to different statements 

of the channel/' and oonseonenily, in high winds, the roof is i made in her declaration. 

Juries were always promptly attended to and repaired when > ubelled, and slio and M'^ aught were each sentenced 
intimated to tiie landlora or those who acted for him; and ', to four years^ semtude. The chai^ against the Other 

panel was found not proven. 



there appears to have been no neglect or remissness on the 
part of the pursuer in this respect. The chief part of the 
defender's pnxrf relates to a private inspection of the house, 
made by tradesmen and othen, at the instance of the defender, 
la 1858, sometime after the present action had been brought 
into Court. Assuming that such a proceeding can now be 
oompetently founded on by the defender, it is to be kept in 
view that at the time of the inspection the house had been 
looked up for more than a month, the defender aud her family 
having returned to Glasgow for the winter, and that no proper 
means had been used to keep it in order during that time. 
8o i^ as appears, no indication of damp or injury yrtM found 
OB the house upon this occasion, beyond what might have 
been ressonably expected in the circumstances. 

The defend«r appealed, but neither gave notice of oral 

hssring, nor lodged a reclaiming petition, and the Sheriff 

adhered, at he had no doubt of the soundneai of the 

lodgment. 
4<fc A. G. Mnonui, AU. Wii. M^Xivlat. 



Advocate-Depute — ^W. Ivorv. 

Counsel for the Panels — Ctkokge M*£wck. 



15tu Septuibkr, l&GO. 

SHERIFF COURT, GLASGOW. 

(Mb Shrripf Bbll.) 



Bbale, Bowes, Game k Co. v. James Palmer. 
Wreck— Salvage — Insurable Interest. —- Goods ttem 
ordered from a London Broker^ and directed to be sent 
by seOy without specifying the ship or ships. The goods 
were bought^ and notice sent on the llth that they would 
be HHt by a eUanur^ not named^ from C. Wharfs w\ 
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ike fottammg Wedu€$day^ tJu HA^ if the vetkl amid 
iakeAgm, TJUgoodg were Aipptdomikt day ^>eeified; 
hU the veeeel wot run tnto, mid smUc em (he fnonuMg of 
the \4dL In on action for (he price of ike goode^ hdd 
ikat the term tf ihe letter of the Xith was sajgkient ta 
give the defender an inemrahU inlerettt and decree given 
far Ae expenee of the eatvage, the goode having now been 
recovered^ and thai being the onlg difference between the 
parties. 

Tub pnnoen, wlio an Ixroken in London, ned the 
detedflr, an oil merchant in Glaagow, for the price of 
iwelve eaaka of oO, and the oommianon on the pnrehaae. 
It appeara the partiea had prcTiooalj dealt with each 
other in the pnrehaae and aale of oik and other gooda; 
and on 8th Jolj, 1859, the defender had inatmcted the 
pofinen, aa broken, to porohaae for him, in London, 
and ahip thence to htm at Glaagow, the ofla in qneation. 
On 11th July, the panocra wrote the defender that th^ 
had boo^t certain qnantitiea of oUa, and atated the re- 
ipeetire pricea and qnalitiea. They mtimated that de- 
lirery orden had been promiaed, and thejr would ahip 
the oila by ateamer from Cairon Wharf on the foUowing 
Wednesday, the 18th July, if the Tanel could take them. 
The oib were accordingly ahipped by the ateam Teanl 
VCarron,** on Wedneaday, 18th July, 1859; but the 
defender had not inanred them. On 15th July, the 
pOTSoera forwarded iuToicea of the oil to the defender. 
The "Cairon** waa run into on the morning of Thura- 
day, the 14th July, off Loweaioft, and aunk. The loae 
waa telegr^>hed to London early on the forenoon of the 
Hth July, and waa alao announced at Lloyd*a, and in the 
London newapapera of the aame day. Hie ofla were after- 
warda aalved, and the Ion now aooght to be recoTcred waa 
the ezpenae of the salvage. The contention now came to be 
whether the letter of lltii July, addresMd by the purmera 
to the defender, unaccompanied by the deliTery ordera, did 
80 effectually Teat the oiia in the defender aa to give him 
an inaniable intereat in them. The puianera maintained 
that the information contained in the letter of 11th July 
waa BufBoient to enable the defender to effect an insur- 
ance against leas to him during the transit of the goods; 
and the letter and invoices were sent timeously, in 
ordinary course, and within the usual time according to 
the prerioua dealings between the parties. The defender 
denied that the advice was made timeoualy, or according 
to the previoua dealings of the parties; that the advice 
waa not one either of a porohaae completed at its date, or 
of a shipment, actual or certain. 

The Sheriff-Subatitute (H. GUMBfoidBen) pronounced 
the following Interlocutor: — 

Fhida, fint, in pofait of feet» that on the 8fch July, 1850, 
the defender, who bad anmeroos previoos tnuuectiooa with 
the puitaen, wrote to them the tetter, No. 6^7, in whioh 
he sayt— " Yon may ship on Toesday, the 12th initaat, abont 
4 tons of the finest GeUipoli, 5 tone pelm ofl. If yon cannot 
ahip so eariy, please let mo know per return of poet, m I 
oaa obtdn them in LivetpooL*" Finds that this letter was 
reoeived by the punmen on tho afternoon of Satuxday, the 
9th July, and on Mooday, the 11th, thay wrote to the defen- 
der the letter, No. 8-1, in whioh they adriee him that they 
have bov^t abont 4 tone QaUipoli dl at £48 per ton, and 
that fine palm oil was eeara% bat that they Ittd obtained 
" about 8 tons of very good, though not the fineet. tad at 
44e 6d per owt," and the pttrsaen add— " deli very orders 
are promiaed ns, and they both will be shipped per next 
Wednesda/s steamer from Cairon Whar^ if the vesssl osn 
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shipment, nor and iavoiee of the said oil, till Fridsj, Ite 
15th Jdy, wUch letter of adviee and invoieab boiiv New 8^ 
were leeeived by the defender on the aftenoon of Sataidigb 
the I8th» withont hk notifyiDgany olgeotian thereto: liafe 
that eariy on the motning of Thveday, the 14th Joly, the 
OsCTon was nm into and sunk off Lo w es t o ft on her voyage te 
Soothuid, and tile Umb being telegraphed to London, was 
known at Lbyd's on the fonooen of the 14th: 
the 18th Jnly the pnrsneia wrote to the defender the 
No. 8^ in whioh thej say:— "Hub mon 
the steamer CSairon had been nm into by a 
Lowestoft, and (elegiaphul yon to that 
doubt Inlly oovered by inenrsnoe^ hot we fear that tfie_ 
arrival of tile goods will canse yon some inooni 
that there is no evidenoe to wow, nor does the < 
that he was aware of the loes of the GsRon prior to 
of the letter, or of the tele(prsm therein leferred to; Finds tbit 
the defender did not then write to the pemisn^ bat en Ihs 
iOtii Jidy he sent tiie tekgiaphio ooeunanicKtion Nol l%9 to 
Mr Thoe. Snudl, lioyd'e agent at Lowestoft, in wfakh hs 
aays: "Pleaae state immediately per telegraph whsn my U 
tons of ofl will be out of Osiron and osn reach here:* rads 
that although the defender had pnrohaeed onlv 7 torn ef efl 
throng^ tbe pmenen^ he had slso bonriit oil of Brigp k Oe^ 
of London, whioh was likewise ebipped on boerd tha Osro^ 
and made up the 12 tons refetred to in said telegram: Kndi 
that on receipt of the defender's said tekgrsm, Mr aauli, sf 
same date, via., Jdy SO. wrote to Um the letter No. 8^, in 
which he says:— " It is impoarible fer me to say 1 
your oil may be landed, but I have employed a 
as osn be kept at work at the vrreok. Ithiak,ifthe 
oontinnm fise^ they oanaot fell to salve it within a few da|s. 
As soon ss it is landed I wiU iafena you, and ahell be asost 
happy to proteot your intetest in any way:" Finds thai en 
receipt of this onmmuninatinn the defender wrote to the 
pnreuero the letter No. 840, of date Sad Jnly, In wUeh hs 
says— "I have waited for this oonrninninatmn (vis., Ms 
SmalTs said letter) ere I replied to yoer intenjgenoe Is 
referanoe to tbe sinking of the Osiron. Ton wiU disoover 
aU ta likdy to be petMlv asfeL Please ehow it to Mr 
Brisgs:* Finds that nothing ferther passed between the 
pnntiers and defender till the 29tii Jnly, when the d e fe ndsr 
wrote to them the lettsr No. 841, in whkh he slates tte 
resolt of certain inquiries he had made, em b o dy ing eevessL 
of tbe partioolani above detailed, and oondnding in thsm 
words— "I am thns partknibr in atating the feels in dslsil, 
beosme I cannot help thinking yen will at once agree with 
me that the feilnre to render invosoe or to notify shipmsnl 
till after yon knew the goods to have been loot liberates ms 
from ell responsibUity. Yon wiU please, therefars^ se ths 
party akme intereeted in the salvage^ attend to your intesust 
in the matter" Finde that the defender eookeed m said lettar 
a copy of the letter No. 12-1, whkh he wrote the name day to 
Mr SmaU at Loweetoft^ in whkh he for the first time InfesmB 
Mr Hman that the oU in qoeetion k not hk (the defander^i)^ 
hot belonge pertiy to Brins ft Co., and partly to the pui^ 
soeia, and suggests that Mr Small shonU aonnaint tbms of 
the recove ry of their goods as eariv as possioie: Finds thel 
it k averred by the poreners, and only qnaliftsdly donisd 
by tile defender, that he was not hi the haUt of insuring 
goods shipped fer him at Ixado n during their tnuMlt Is 



Glasgow; and it k slso averred by the persasn^ that it waa 
not meir custom to forward Invoiess till a day or two affer 
the shipment of the goods, eonfcrm to the note of pe^ 
chasee and shipments, Na 10-S: Finds that, pmdsnii JUt, 
the defender has tsken delivery of ths ofl in questfast, and 
paid the price thereof, km me oosi of salvage; but 
under reeeifsUou of sll hk pless, the substantial 
now being, whslhsr the esid oosI of salvags ahosld' 
the puzsners or defender: Finds (second) m point of 
that tile defender, having takh^ no oUeslion to the pat- 
ehan faitimated to hha by the puraoenr letter of the lltii 
July, muet be held es having acqoiesoed in the wemti. asid 
in the conditions therein stated; and ifaids Ihat^ as soon se 
the pnivners, in their capacity of brokers or sgents fer the 
difendsTi pnrohassd the said oOs fer hfan en tbesaM dafe^ 
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fb» |»oy er ij in them pawed to, and «n inmunble interetl 
veBtod IB tba defaoder, and it was of no conaeqneDca 
thai the goods had not been actually defivered to 
the agonts at the time of advising the pnrdhaae* seeing that 
posiBMion IS not neoessarj, but that "ixtchoate rights 
Ibiinded on titles subsisting at the time of loss are in- 
suable in t eges U ," and, bowtorer imperfect the interest is at 
tte date of efibeting the pofiej, it is enoogb that there is a 
BBJUrient intesest at the date of the loss, so that goods may be 
insored on a return ▼oyage long befofe they are bought; 
ArmM on Intwra$t€t, toL 1, pp^ 280-S: Finds, fiirther, thak 
although BO predse fessel was named in said letter of adviee 
OB boMd of which the oils were to be shipped, this was no 
bar to insuia&oe^ which may be eiliwtcd of goods "<m board 
Aip or shipSy" without meotioning any name, and where the 
■mured dMs not asoertain the name of the ship till he hears 
of her ksi^ the dedaiing the name of tiie ship is not a 
om ditkm nreosdent of the insurer's right to recover on the 
peliey— Ibid, pp. 17S-6: Finds that in tlds Tiew, even at 
tiMagh there was a delay of two days on the part of the pur- 
sBsn iB intimating the actual diipment ol the oili^ the 
dafender <nd not soflbr thereby, in as far as the power of 
iBsniing was cooeaned: But finds that there is no evidence 
that the defeader ever intended to insure said goods^ sad 
there is evidence that he was not in the habit of insuring 
the goods shipped for him by the pursuers, and that they 
ttaiHBCited in urn preeent instance in the manner in whiim 
they were aceustomed to transact with the defender: Finds 
Hmt the riik in the oik was with tiie defender as soon as 
thsj vrere shipped, and, at common law, they peiiahed to him' 
if afterwards lost* nnlem some specialty can be instructed to 
Ihtow the oiiuf of such loss elsewhere, and the defender has 
ftdkd to estabfiah such speeialky; Finds, teparatim, that— 
aivuB OB the supposition that the defender would hftve had 
mflkient grounds for repudiating the contract) had he done 
■o timeoosly, on the receipt either of the punuers' letter of 
the 11th July, or of tbeur subsequent letter of the 18th— he 
losfl aD ri^t to do so by tacit aoqueacence in the purrhaae 
imd ahipmsat^ and bv subsequeBtl^ acknowledging the owner- 
sUpeC the goods and esenising his rights thenanent^ and not 
tin after a Upse of 15 days firom the date of the sailinff of the 
aUp fliakiag any attempt to throw them back upon the pur- 
■oen, but) on the contrary, expressly acknowledging, in his 
latter of the 20th July, to Lloyd's agent at Lowestoft, that 
the oils were I&b, and giving instructions concerning them, so 
timi ret no* ertmi mUgrm when the defender, in his letter of 
the S9th July, for the first time caUed upon the pursuers "to 
attead to their iaAerests in the salvage as the party alone 
interested :" Thcfefoce, and under reference to the annexed 
repels the defencee, and decerns against the defender, 
rms of the oonciusions of the summons, lem whatever sum 
has besB paid to account of the price of said oils p en t U m te Uu : 
Finds the defiender also liable in eicpenses; allows a& account 
thereof to be given in, and remits the same to the auditor to 
tax aad report. 

Kom.->llie distinction between the present case and that 
of ^mfmsf, Dec 6, 1810, founded on by the defender, ie, 
irrespective of the spedalky here of acquiescence by the de- 
fender, that in Andrews' case whatever was given by the 
agent to the purchasers of the goods having been either bought 
or esnt off until invoices were received in Glasgow, nine days 
•Aar the shipflMnt) sod four days after the veseel containing 
the goods had been totally wrecked. TheCk>urt held the con- 
rignsrs not liable in the price to the agent, in respect " there 
was B BMMt undue delay in the intimation of the shipment; 
Bad, indeed* that the purchaeers had no reason to conclude 
that the goods were sent at alL* In the pres en t csse^ distinct 
iBfcnnation was given two days before the shipment that the 
Mode had been boqght» and were about to be shipped, so that 
wmj might then have been insured by the defender. The de- 
ciaioB, therafcre^ in SattU v. SMtekitom, Feb. U, 1857, Seat. 
Jwt^ is mote appficable here. In that case, the gooM^ being 
afa^pped alter business hours on a Saturday, intimation of the 
ihipaM&l was not posted till the aftemcoa of the following 
Sfoadav, and heme the letter arrived in GUmow, news 
faashpil by telegraph of tte veasel being lost No previous 
notice of the intention to ship had bsen given, but it was in- 
atructeil there, as here, that the London agents had not been 
in the habit of inti. latus;; earlier, and that the Glasgow mar^ 



chants wsce not ii» van tu insure^ and the Court heU that there 
ITM ao M^pa on the ^.cjrt of the London iftnts^ and that Ihey 



were entitled to recover the price of the goods from the prin- 
dpals. Thii oaae is a/ortMr» of the praaant; and, as showing 
the importance of previous notice. Lord Deaa, who was in the 
minority, obeerves: — "I do not say the agents might act also 
have thereby relieved themselves of the perils of the voyage^ 
if they had either said (t.e., intimated) thev Bteaat to forward 
the goods by the first steamer, or this had been implied and 
understood from previous usage; for in that case the advo> 
catoFs might easily have e£fected an insurance on such terms 
as would have covered the Ices, even if the g^^ ^^""^ ^^^^'^ "^^ 
by the second and not the first steamer." ISut even thoq|^ it 
were to be held in the p rew n t instance upon a strict oca- 
strootion of the dutiee of mercantile practice, that some 
n^ect was imputable to the pursuers, it seems impossible for 
the defender to get over his failure to take any objeotioeL 
timeously. The vessel was sunk ca the 14di July, and for 
fifteen days afterwards the defender not only never intimated 
any intention to repudiate the pnrchaas^ but traasacted con* 
cemiag the goods as his own, and deprived the punoers lor aU 
that time of aay power over them. The defender cannot be 
allowed ex ta$Uo mUnallo, and after the goods had beea salved 
on his employment^ to turn round on the pnnmeea and tlurow 
the Ices on them. 

This interlocator having been appealed^ the Sheriff 
adhered, so far as it repelled the defenoes, uid deeerned 
against the defender with expenaea, and dinaitned the 
appeal, with this explanation, that the amoont decerned 
for was the earn concluded for in the sammona, with in- 
terest, as libelled, nnder deduction of the aom of £163 
8b Sd, paid to the pnxanen on 10th November, 1869, 
with correiroonding mtereet, and he added the following 

NoTB.^Iliis ease has beea very ably argued, both by Mr 
Tl^lson on behalf of the defender, and Mr Wright for the 
porsuws ; aad although the Sheriff does not concur in the 
whole of the findings in the interiocutor of the SberifJ^Subeti* 
tute, yet he is of opinioa that there is eaougfa establiriked 
in the case to support the interiocutor under review, in so 
far as the deoermture is concerned. TIm ground on which 
he has aflirmed the interiocutor decerning against the 
defender, is mainly that notice of the purchase was ssat en 
the 11th July, the day on which the purohaae of the cila was 
effiwted by the pursuers to the defender, which, althoqgh it 
did not specify tlie veasel by which the goods were to be sent^ 
or eadcee the bills of lading, yet did give such information 
of the purchase as vested the defender with an insurable inter- 
est, under which he might have eActed sn insurance of the 
oils, aad rendered hinuwlf secure against the loss which after- 
wards occurred. Even without knowing the name of the ves- 
sel or the day ca which she sailed, he i^i^t have insured the 
goods on ship or ships, or he might have gone into the nmr- 
ket and sold them on the saaie terms. It is thii that ap* 
pears to the Sheriff to be the main feature in the caaa^ ami 
to entitle the porsnera to decree for the sum coneluded for, 
under deduction of the sum paid to account. The sabse- 

aneot intimation by the pursuers of the whole particulars of 
30 purchase, after intelligence of the Icm of tiie veasel had 
been received in Glasgow, was a great deal too late to have 
aay bearinff upon the case, and the Sheriff doea not attach aay 
weight to ttie ciroumatance of the defender having made in- 
qoiriea at Lloyd's shipping agents regarding the wreck, because, 
not only had he another mterest in the cargo besides that at 
issue, in tins action, but also the inquiries that he made did 
not necessarily infer an admission of a right of property in 
the oils, but might easily be explained upon the principle that 
he did it for behoof of all whom it might concern, or whom- 
soever it might ultimately afibct. But the material oiroum* 
stance whidi, in the Sheriff's estimation, is decisive of the 
ease is that in due time, and without any delay, the purchase 
waa notified to the defender, aad in each terma as gave the 
party recmving the notice aa insurable iaterest^ which had 
the eflect thermfter of phuang the goods at his risk. 

The oil having been rahied from the sea after the wiesk, 
aad the parties agreed upoa the smns rscsived from the sals 
of the oil that was raised, the case, as noticed by the Sheriff> 
Substitute, has substantially turned into one ia regard to the 
liability for the eixpcnse of raising it; aad if the partMS are now 
agreed upon the amounts, the case haa beea exhanated, aad 
decree now pronounced for the exact aum due to the pur* 
suer<, whirV will save all further expenses and djsnnarinn, al 
~ latiathj '/ourt. 
4A T. G. WuoBT. A,U, W. M. WOMMT, 
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20TK BOTWMME^ 1860. 

8HSBIFF OOUBT, GLASGOW. 
(Mb SHBBtrr Bill.) 



BowucT k Dick v. Abchibau> Johxstomx. 

DOigenoe, nimioui me of— &]e inter eonjunctoB-^Bana 
J!de$. — A tale of furniture by a son to a father^ and an 
interdict applied for to protect ii against the dUigenee 
of ike son*s creditor ^ held moI per se to &« conclusive 
&at (here has been a nimious use of diligence and col' 
kteion; and a proof of the latier allowed hrfore answer. 

Tbii was an action wherein tlie pmvaer tooght to reoorer 
a jBom of £60 of damagee, in oouaeqaence of tlie defender, 
In Korember, 1858, haying applied toe and obtained an 
interim interdict against the punaen selling certain 
articles of fnmitnre belongmg to the defender's son, 
which had been poinded bj them on a diligence at their 
instance, and to sell which they had obtained a warrant. 
It was arerred that the petition had been presented with- 
out probable cause, and in coUosion with the petitioner's 
(the defender's) son, with a riew to defeating the pnr- 
soer's diligence, and was unfounded: and the interim 
interdict had been obtained on the false allegation that 
the fiimitnre was his property: and after it had been 
fbond that the allegation was anfoanded, and the pe* 
tition dinnissed, the fnmitnre had been remored. In 
defence, it was stated that the purchase was bona fde — 
there was no collusion between the defender and his son — 
there was proteble cause for presenting the petition— the 
defender wss a heayj loser by his son — and the effects 
were removed and sold br a trustee appointed for the 
ereditors, with whom the defender had no concern. 

The record haying been closed, the Sheriff-Substitue 
pronounced the following Interlocutor:— 

Having heard parties' procurators, and reTiewed the whole 
prooesi/Finds, that althoogh aa a general mio, an interim in- 
tctdiot if applied for and obtained perieulo petentit, and the 
party using it is liaUe to indemnify the other party if he be 
uitordiotecL wrongonsly or without probable caase» it is nerer- 
tholesf always a qaestion of circnmstances whether damages 
are due in ine spooial esse in which interdict has been asked 
and nsed, and tlie Court will not give damages, if there has 
been no nimious or oppressive resort to the pnetorian inter- 

Seation of interdict. Mudie, June 12th, 1828, and Moir, 
ovember 16th, 1832: Finds, that, in the present instance, 
although the defender was ultimately unsuooMsf ol in getting 
the interim hiterdiot against the pursuers carrying out their 
poinding, made perpetual, it is at the same time instructed by 
the interdiot process, which has been produced herein, that 
he did not raise the same without probable cause, there 
being a somewhat nice point of law invdved in the decision 
that was therein given : finds farther, and separaHm, that the 
only ground c^ damage condescended on by the punueis is, 
that pending the discossion of the interdict process the poinded 
eflbots were carried off, but it is not averred that the defender 
had any conoem in so doing, without which he could not be 
held liable for the loss thereby sustained; therefore sustains 
the defonces, and assoiliiee the defonder. 

This Interlocutor haying been appealed, was recalled 
hoc statu, and a proof, before answer, aUowed to the 
pursuers, and to the defenders a conjunct probation; and 
Sir Archibald Alison added the following 

Nora. — ^The general rule in regard to claims for damages 
on account of a diligence bein^ stopped or defeated by an 
Interdict, as In regaid to all litigations, undoubtedly is, that 
the unsuccessful titigant in the cause incurs the penalty of 
expenses, but no further liability in the event of tlie grounds 
of action moving unfounded. It requires a very strong case 
of want of probable cause to render the lusuooessf ul litigant 
In addition uable In damages to the suooe s s f ul opponent^ sod 
the most important element in such proof of want of probable 
eause is fraudulent concealment of what is true, or allesation 
of what is folse. No change has been made on the law m this 
paitioular by tho late Mercantile Amendment Act^ as it 
^pfUss only to bona fd^ transaotioni^ and not to Draadulent 



attempts, by a false and fiotitions sale, to dkappoint Oe £B- 
ganoe of just crediton. In the present eese^ the ssls is 
admitted 1^ both parties to have been inter eemjututoe, having 
been one betwixt fothcr and son, and to haw been made 
without any price paid for the artidee at the time the asag* 
nation was spranted ; and the pqrsuem allege in this aclisn 
that the whole was a mere ooUasive device to give a frauda- 
lent and ooUwdve preference to the defender, and to defiset tbe 
pursuers' diligence. Iliere does not appear to h»ye been aay 
veiy nice point of law involved in the interdict nroeesa which 
formerly denended in this Court, and the damages nov 
claimed in uus action are not remote or cpn s e q oential obsr, 
but the Ices directly flowing from the interim interdict ob- 
tained by the defonder, during the depeadenoe of which the 
poinded effects were abstracted by some psrty unknown, or 
at all events disappeared pendente pr oee uU f whereby tiie par* 
suen were prevented r ecovering their debk In these cir> 
cumstances^ it seems impossible to deny that If the pennsn 
make out their allegations by proof they are entiiled at 
least to the value of the artides poinded, which the defsndsE's 
litigation has been the means of sbstraoting from the panoses 
when they were legally entitled to them, and tfaerefbrs the 
pnisuem have been allowed a proof of their aUegatiaBS. 
Act, T. 6. Wbigbt. AU, J. Gkbbxi. 
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SHERIFF OOUBT, GLASGOW. 

(Mb Sbbsifv Smre.) 



HATXR8LET& MANDATORY 9. YaTKS, BbOWH, &HoWAT. 

Sale and Purchase — Notice of — Reception of goods 
for safety. — Goods were sent to a party who, on 
notice of their having been sent, and on arrival^ 
intimated that they had never purchased them, thai 
(hey took them in solely for safety, and were at the 
sender's risk. — Held, on a proof, that the purchase not 
having bun proved, and timeous ifUimation of the reasem 
and nature of the custody having been given, the tfe- 
fenders were assoilzied. 

The pursuer is a machine maker in Heighly, Yorkahiie, 
and the defenders are muslin manufoctarers in Glasgow. 
The pursuer raised this action to reooyer payment ol a 
sum of £18— tho price of a weaying loom, sold }sf the 
pursuer to the defenders in Noyember, 1858. The de- 
fence waa a denial that the loom had ever been ordered 
— that that objection had been timeoualy intimated to 
the pursuers* agents — and that the defenders had, at 
their request, teken the loom into Uieir premises fir 
safety, but had neyer used it. The record waa then 
closed: and the Sheriff aUowed a proof to bo^ partisa 
before answer. 

The facts ss brought out in the proof were ihese:^ 
Hiffgins h Crayen were the pursuers* Glasgow agents, 
and in October, 1858, they ordered a loom to be aent to 
the defenders* works near Pollokdiaws. The loom wss 
sent, and, at same time, the pursoera wrote to the de- 
fenders, intimating that it had been ordered for them I7 
Higgios & Crayen. On reoeiyinff thia letter, the de- 
fenders immediately wrote to EBggms & Onyen, denying 
that they had ordmd it, and t& letter waa by Higgos 
& Crayen sent on to the pursuer. On the amyml of tiie 
loom at the Pollokahaws Railway Station, the defbnden 
took it in, aa the station-master refosed to keep it, and it 
would haye recdyed injury had it been aUowed to remsia 
exposed to the weather, but they immediately intimatsd 
to Mr Crayen that they had never ordered it, and that 
it remained on their premises at the purauera' xiak. The 
pursueiB failed to jproye that the defender! had oondered 
the loom. The Sneriff having found these fiida ai 
proved, he 

Ffaids in law that the defendeis never havhig ordered tUi 

loom, and having received the ssme into thsir peemissB solety 

I to piotsot it from ii^jmyiand haying intinalsd timsoue^^ 
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fb» panoen* agoit^ they «• noi Halile lo pay the prioo 
ohiimd fat it bT the pmsuer ; tiMrefate rattauui the defenoae, 
MKuLBee the defendei^ Mid findg the pnitiiir liftUe in 



In this judgment the poraaen aoqmesced. 

Act Abohd. LiyzMG8T0N. AIL J. Naismitb. 



2ffXM Sl W KMMB , 1880. 

SHEBIFF GOTJBT, GLASGOW. 
(Bin Suum BtBATBiBir.) 

Abdbiw Woodbow k Sov V. Hat Wsxasr. 

I. O. U. — Anthoritj to Gnnt. — A cUrh granted an 
**i. O. 17." ngned in navu o/kU employer, — Held and 
acquiesced tn, that where a clerk grants a document^ 
wiihout special authcrihf J or where it does not fall within 
the limits of his duty, his employer is net UahU. 

Tbib was an action to recorer a aam of £30 alleged to 
hare been lent to the defender in Noyember, 1859, by his 
derk, who hadgiren an *^L O. U." sifDed by him for 
the defender. Ae defence was a denial ^t the defender 
had borrowed £80 from the pursuer on the date men- 
tioned, although he had receiyed on that day a payment 
of £90 to account of a sum of £100 borrowed by the 
pursnen; a denial that the defender's clerk had any 
authority to grant an acknowledgment as for a debt to 
the pursuers; and the puisuers, or the pursuer, Andrew 
Woodrow, obtained the document founded on from Uie 
defender's clerk hf falsely representiDff to him that 
the defender had directed or promiaed that an I. O. U. 
should be granted. A proof was allowed of Uie defender's 
ayerments, and to the pursuers a conjunct probation. 
Proof was thereafter led; and the Sheriff-Substitute 
pronounced the following Interlocutor, which has been 
acquiesced in: — 

HsTiog heard nartiei^ procoraton on the dosed proof sad 
whole causey Finds that tiie I. 0. U. founded on was granted 
by the defender's derk, without the defender's authority, a^ 
that it did not fall within the limits of that derk*s doty to 
grant sooh writing: Finds that the said docoment does not 
constitute an admowledgment of debt binding on the defender. 
Tlierefore, and in reepeot uo other ground of Eability is libelled, 
■ostains the defences and aaaoildes the defender from tiie 
condodons of the action so &r as rested on said doeament: 
Finds the pnnaer Hable in expenses. 

Kora. — ^The pnrsoer, Mr Andrew Woodrow, Senior, de- 
pones that the sum of £30 contained in the I. 0. U. founded 
OB. was borrowed by the defender; the defender depones that 
the sum was given in re-pavment of a balance of a loan of 
£100 which the defender inade the pursuers a few days before; 
and there was recovered and produced a bank cheque to esta- 
blish this. The only parties privy to the true nature of the 
transaction difier therefore entirely as to the character of the 

ajment. Hie only other witness eramiufrf was the derk, 
lith, who states that he was sent to get £30 from tiie pur- 
suer, without any explanation being nude whether it was on 
account of a prior loan or otherwiBe: the pursuer, Woodrow, 
states that he asked sad obtained the I. O. U. firom the derk 
in yirtue of an nnderstaading to that effect with the defender; 
this understanding the defender altogether denies. The pur- 
■ner has therefbse fiulsd to instruct the point admitted to 



Alt. J. Naismith. 



Act. Wk. SBnnsov. 



25th SmiMBiB, 1860. 

SHERIFF COURT, GLASGOW. 

(Mm SsnuPF SraATHiair.) 

Buchanan v. The Edinburgh and Glasgow Rail* 

WAT Company. 

Railway Company— PamagoH-Fririty of Coutraot— 



Uability quasi ex deUeto. — Goods delivered to one 2Ziat7« 
way Company to he conveyed and delivered beyond ihe 
hounds of that Hailway by another, action against ihe 
second Railway for failure to deliver held relevant^ aU 
though there was no privity of contract. 
In SUM circumstances^ the consignees have their election^ 
either to sue the Company with wJiom they have made the 
contract^ or that guiUy qjfthe delict 

On 26th Koyomber, 1859, a quantity of potatoea were 
consigned to the puzsuer at the Balmm Station of the 
Forth and Clyde nailway, and were deliyered to the da- 
fenders, to be by them dvJy cony^yed to the pursuer In 
Glasgow. The potatoes, noweyer, were not tendered 
iSiX 3d December following, and, when so tendered, th^ 
were refused, in oonaequenoe (1) of the delay, and (r) 
the injury which the uotatoes nad sustained from frtwt 
while in the custody ox the defenders. The pursuer then 
raised this action /or the price of the potatoes. 

The defenders pleaded that the pursuer had no right 
of action agunst the defenders, because, as appears, mm 
was no priyity of contract. 

The Sheriff-Substitute, howeyer, held that there was 
a releyant and sufBcient ground of action, repelled the 

Elea in defence, and allowM a proof to both ptfties; and 
e added the following Note : — 

The defenders oontended that the pursuer had ooatraoted 
with the Forth k Clyde Railway Company for the oonyeyanoe 
of the potatoes to Glasgow as a through jonney, and thi4| 
therefora^ the daim now made lies against that oompaay, and niol 
against the defenders, with whom there was no privity of ooi^ 
tract at alL The pursuer, on the other hand, stated that he 
made no such oontract, that the potatoes were delivered to the 
Forth and Clyde Railway Company without ag r e em ent of any 
kind, but on the footing that the potatoes should, by that 
company, be carried towards their destination as fiv as the 
Forth and Clyde Railway extended, and to be thereafter foi^ 
warded by the defenders along their line, as independent 
carriers, in completion of the b^gun transit. The iaots, as 
thus differently stated, lead to different results in the qusetioa 
of liability. It is settled Uw, chiefly on the authority of 
English decisions, that where a throogh oontraot is made tat 
the transmission of soods with a railway oompany whose line 
does not extend as mr as the pleoe for which the goods are 
destined, that oompany will be liable for loss or damage which 
the goods may sustain through the £solt of other oairiers in 
the transit beyond their line. (Chitiy and TempU en Carriers, 
ed. 1856, pp. 88 and 128; MutekoM t. Lancaster imd PreS" 
ton Bmlvay Company, 8 M. and W., 421; Watson y. il«i5cr- 
gaU, NoUinghcun, and Boston Railway Company, 15 EngM^ 
Jurist, 448; Seolhom y. South Staffordshire BaUway, 8 Exoh. 
Rep., 841; Crouch ▼. London and North-Wettem Jtaaway 
Company, S Com. Law Rep., 188, &.C.; and the Scotch case. 
Bain v. Brown and Bladcbum, 4th Deo., 1824, 3 Shaw p. 362;i 
sad liability will attach to the original reoeiyers if they hola 
thMDselves out as through carriers, even without express oon- 
traot, and action will only lie against them, although the 
damage was done by another railway to whom the goods were 
delivwed to be forwarded. IChitty and Temple on Oarrien, p. 
28, per Baron Parke, in Johnson v. Midland Bailwuy Cbsi- 
pany, 4 Exoh. 807; Coxon v. the Great Western Railway 
Company, 10th Feb., 1800; Law ReporU, voL 1, p. 442.) The 
reason of the liability seems to be that the transfer to other 
earners is only aooessory to the discharge of the original rs- 
ottver*s duty, or the tonus of lus contract, and all intermediate 
persons employed until the goods carried reach their destina- 
tion, are r^axded simply as lus agents. But when the first 
carriers do not hold themselves out as through carriers, and 
do not so contract, it is the rule both in England and Scotland 
that each carrier in the ooume of the journey is answerable 
only for his own fault. {Trinple and Chttty on Carriert, p. 87.) 
The doctrine is thus stated by Professor Bell:— "When the 
carrier docs not go idl tho length to which the goods are to 
bo carried, then, If tho journey is to bo cumpletod by another 
carrior unconnected, tlio ddivory of tho giH>ds to tbi^ carrier, 
or to pcmons empowered to act as his agonts or servants in 
taking delivexy of goods, will diMhargo the original carrior." — 
1 B^s Commcntariff, 405. Tl\o very point >vas determined 



\u 
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In «b» 0M» Dmmtlom ▼. ffturkmm, 15«]i Ju., 1791, raportod 
is OUrk BtiF§Onm,p, S0O; and foOowed in Okapd ▼. MmtUr, 
SMfa Nov., 1797— AW« Jkammu, p. 812; M'Kmak t. 
JTowqi^ S6th Joae^ 1802— ilbii^t IMnmi^ n. 312; iMn ▼. 
.BowM S Sfmt, Utk Iby, 1821—1 8kmm (nnr Ed..) p. 11; 
Btda ▼. OiiMroii A Cb., 6«h DeoM&ber, 1855. Whiob ol Um 
two nilai tbw itefted appliH to Om ouvoiMtMMM of thk cms 
win depend npoa the fiuli «lkitod under tiie proof now allowed. 
Hm Sberiff-Snbetitiite hes not kid the omi» of proving the con- 

not nverred Ihet the Uttor leedTed the potnloee direot from 
the eo n rigneei, it is the pnrroei'i duty to prove the fheli eon- 
neeted with the deiivwy to then, nftar iriikh the ddhndi 
nnyind it neosenry to ertiOilidi their defcnee that H wae n 
throofh ooatneli nnder wUeh the original leo av e ra got 
daUvery of tte potntoea.^ Hie other nrcnMBtB of partiea wm 
ndnltlad to nno^ leaaning oonridaintioii of thaivpleaa mmH^ 
eabletothem. 

This jndgBMni was monlod, bat the Sheriff adhflnd, 
adding the foDowing Note:— 

nda oaae opena np » vwy important ipaatioB in mgard to 
the liability of railway oompaniea aa oamera, npon widoh the 



BhoriffSabatitate haa very propwly, and in another nnafe- 

[>ebt Cootk beatowed » greet deal 
{(krmmBk t. Bi/MwrgK i OUugow 



IB vary 
gov oaae helbre the Small IM>t Cooitk beatowed » greet 
of indoitry and attontloB. {Ckrmutk t. BOmhtrffk i Ola 
RaHwojf Omftmf, p. 112, bnK.) Aa thia ia the fint oaae of 
the Und tha* haa oqbm helbre him, the Sheriff hae not hither^ 
to hed the aame opportunity of oonridering the pointa involved 
In it, end there la oartainly n d i l fer enea in the aitoetion of 
partiea, and there amy alao be n difloranoe in regard to the 
Hability of the railwny ooeapany, aooording to the proof ad- 
dooad and nature of the eentraot made with the oompeny to 
w^faMMB the gooda were fint deliverad. Aa the iDtariocutor 
under review ia only one allowing n proof whioh ia denrly 
material, nod indeed neoeaaary to the right deoiaion of the 
oBuaa^ tte Sheriff throwa out the following viewa, rather for 
the ooudderutioB of te prntiea in the ftitnie oondoct of the 
eaao^ then aa hia aettled opinion on the anb§eot when properiy 
Bdvhed on the matter. There are certain polnte upon wiiieh, 
aa there aeema to be no doubt, the lew may be atated aa fixed, 
without the neeemity of any argument or fflDatratiim: — let, 
Where » eonaigBee delivered gooda to b carrier or niilwBy 
company who ndvertiaea or undertakea to oonvev them to b 
certain place, though beyond the bounda to which the canier 
reoeiving them himaelf conveya gooda, end piepBya the car- 
riage the u^iole wey, there ia no doubt thnt. ex eominui*, he 
la lieUe to the owner of the gooda for any dBmace done to 
the gooda, thoogb thet damage waa done beyond ue bounda 
of hia own Hue of nilwey or road. 2d, If a raflwey company 
received gooda without pre-peyment, but under an advertiae- 
ment, or from their taking them under an implied undertak- 
ing that tiiey will get the gooda conv|Byed to their final deeti- 
nntion nnd place beyond their own line of railwey, they are 
alao HaUe, ex eoniradu, toe damage done to the gooda, though 
the damege waa done beyond their own Bne. 8d, Where b 
railwBy company doea not advertiae or agree to carry gooda 
beyond tiieir own line and didiver them in the coorae m the 
tmnait to another company, there la no audi liBbility, ex etm- 
trmelUt and eadi company ia lieUe only for the damage done 
upon their own line. Theae pointa are aufilciently eatabliahed 
by the caaea quoted by the Sheriff-Subetitute both in England 
Bod Scothmd. But there ia an ulterior mntter of ffreet 
importBnoe, and pf oonatant occurrence, which ia gmid jurie. 
Where gooda are consigned to a railway company who under- 
takea to convey them to their deetinetion, and beyond their 
own line of railwey, but which gooda are either not ilelivered 
in doe time or arrive in b dBmaged atete, et their ultimete 
place of deetinBtion, after paaaing, it mey be, through aeve* 
ral linee of milwey belonging to different companiea, haa 
the oonaignee b right of action only agninst the first oom- 
peny who received the goods, or has he an action nlao 
againat any other company who receives them in the coorae 
of their tmnait, nod faila to deliver them in time, or in 
proper condition, et their ultimate deetinBtion — ^if the con- 
aignee ia prepared to prove that the negligence occarred, or 
the damage to the goods was done on their part of Uie line? 
It need not be said of how mudk importance this question is 
in Glasgow both to the public and the railwav companies, 
where gooda are conatantly being transmitted by railway 
from London, Mancheater, Liverpool, Aberdeen, and other 




, to eoarigneea entitled to receive them, and tim goods 
either donl arrive at all, or arrive too ble,er m ndawmed 
atata. Ia the Qhngnw eouignee bound to go to t^ Sta^ 
oourta in Wmtuiiiiaier Hall, or the dMaat Sooleb oonrtik ta 
aeek redreai^ or haa he a rig^t of aotioB alao i^Binal tfie earn* 
pany at hia own end cf the Une^ who ahould hav* deli««rad 
the flooda at their deatinBtMn in Gbmmt The Ek^BAkw 
OB mia point waa quite aettled, that m anch a emm 
aignee'a right of BotioB liee only againat the railway 

who fiiet received the goocfa. (BriM emd JOmtr 

O i a i f Ba y t. OMiu, IMh Fefanary, 27th Jidy, 18W; Olas^f 
RqKfHt, 7. m.; Thia caae was decided a£r ^>«^>-in^ 
withallthejudgea,hytheHouaeef LordKandwonM hade- 
eiaiveof thepraaenteaaeif thededistonhad been glveB la a 
oaae from SootlBBd. Butit waa^veBlnanlMaf eaauaad 
the prinfliplmof l^Uah law in eama of this aeci am odla 
diftsent from thoaa of the Sootch, and that for t^ IblkniiM 
mm:— lie Engliah law leengniaM no rMl of notion «- 
againat partiea with iHiom there has baan n privity ef 
met,aatbeyoB]lit '■V iTmtratit, nf wmraB. fa the above 
waa aolely between the eouignee of the gooda and ^ 
railway oompaay to whom the gooda were flna deMimel 

no eentraot whateverwith thaoA* 




ooeapany on wnoae une of railway the damage look piaee^ aad 
dieugh the coaaignee is virtually held to be amignBai^i tta 
whole; righte of the conrigner, yet firom there beiiv no ooeitsaet 
with the latter oompaay, the actioa waa held coospeleBt in tha 
EngUah oourta only againat the firat eoaspaay wlm leeeived 
the goods, and not the railway company on whoae line tha 
damage waa done, fliirrt annms tn he nn niaaiMiable g p*— «« 
for doobt that^ on the aame principle, aetioB wuvld be ooom^ 
tent in Scotland againat the oompeny firat reoesvl^ the goodi 
St thn inrTanim nf thr nrmsl^nnn. if tho lathn nhoae lu |b imii iila 
them. ButhaahenootherremedyagaanBtBnyotheroonpBByen 
the line^ even though he can dietinetly prove that thai othar 
oompaay was the one aolely in fluiltt For example^ if bGIb^ 
gow coaaignee cf gooda aent firom iti^^nd or a ^taat part 
of Sootlaad, has aaoertained and can prove that tha »— ^ in 
delivering the gooda at all lay with the Gla^ow Baihmy 
Company, or that the gooda were damaged on their line of 
railway, or were not timeooaly delivered, then haa he no right 
<tf Button againat the company in foidt, but mnat lie ptuceed 
againat the railway companv In Sn^^iand or diatant piaam 
hefora the Scotch Courta— that ia, agamat the party not In 
fimlt, but who ia preeumed bv legal &Uon to be * «^**»i « aj t 
for the party who really is sof It appeers to the WMu^fr Hi^l 
there is no necessity for reoooree to auoh a circnitona mode for 
the enforcing of such an obUgatioB. It ii a fixed principle of 
Sootch law Uiat if one railway company receive ihm ana 
railway company, and, for profit to theaaaelvee, agree to 
vey gooda along, it may be, different Hnee of railway, 
company, to their ultimate deetination, is bouid to ezercme a 
reeaonable amount of cam in duly convejieg the gooda, and 
guard them firom mieohief, and if, in consequence of the obI> 
pable neglect of any one companv along the idMde Hm, 
damage is done to the goods, or they are not deKveied In 
proper time, aoch a company ia liable to a diiect action at the 
consignee's instance qwcui ex detieto, without any privity cf 
contract, prorided the party aufferiog prove that the daamge 
waa done to the gooda after they had come into that oompeny^ 
possession, or were not delivered in proper time tfaroimh thrir 
negieot. So for is thia principle carried in Scotland, that it is 
now held to he theft for a travdler who improperly retains or 
keepe up an article or a sum of money whidi he menly finds 
by chance on the street or public highway. It is true that 
the consignee who proceeds againat the nulway company, 
whom he allegea to be directly in fiuilt^ mvt ^'^tabliah twe 
things in his action before he can aocoeed — lat^ ^ ^% the goods 
came into the cuatody of the defendera or thrir aervants mtiie 
aame state in which they were when first pot into tranait at 
the other end of the line; and 2d, that they were damaged on 
the Une of railway bdonging to the company aeieoted aa de- 
fendera while in their poaaearion and by th^ eervantai flw 
whom they are responaible, or were not delivered in due 
through their fanlt or neglect. This may often be a dil 
matter to prove; but if tto conrignee is willing to node 

the burden of such a proof aa haa been done in thie ^atf r i ^ 

seems no legal ground on which he can be refbeed decree for 
the damage done, or value of the good% if he ^"tiWirii ha 
aliegationa in theae particulars. 
Aer. GoBDov Smitb. A U. BAanrATTJures A Kukwood. 
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8HEEIFF OOUBT, AB6YLBSHIBE. 

(Bim SHiiiir Gabdhb^ OMDpbeltown.) 

TouNO, BoDOXR k Co. V, J. k W. MrroinCT.L k Co. 

Sale— Ddmrf (>rdar--EiidocwtKni of— Bonded Ware- 
hoQM. — A oanqtamg qf dutSkn had deptmted $tock in 
a homded Wirtkotue. Their agent mM a punekeon to a 
pwrehaaer^ eoih in thirty days^ or if ddioory were wanted 
eooner, caA before deUoery; Imt a de&eery order woe 
given to tkepwrduuer at the time o/eale. The eame or 
the/oUowing dag thepurduuer endoreed the order to a 
third party for vahe. The diitiUeni' agent having 
dombte of the aohteney of the pur^aeer^ gave verbal 
notice to the ward^ouee^keeper not to deUver^ a note of 
whidk wae taken in hie hook. On preeentatUm of the 
endoreed order^ hy the dietiUer^ agent^ the warehoute' 
keeper refneed delivery. On an action by the endoraeee 
to ordain the dMUere to withdraw the verbal order and 
for damagee^ held that they were bottnd to withdraw — 
dot the endoneee were the ownere of the goodly and 
deeree given accordingly and for damagee* 

Yomro, Bodoxb k Co. nJnd the prawnl aetioii to have 
tf» detedan ordained to withdraw thdr order prohibit- 
ing the offloor of the dn^ free warehooae, Commeroe 
Straetk GlMjgow, defirering to the pqiaiiera the ponoheon 
Ho. 166, of 124 gaDons of whiekj, bonded bj the do- 
taden in March, 1858, sold and trana&nred to the pnr- 
aoera on SSd July following, oonfonn to delirerj order 
of that date, holograph of one of the partnen of the aaid 
firm of J. & W. Ifitchell k Co., in itraar of Mr John 
Hope, endoned bj him, and Mean Cameron k Water- 
aton, the keepen of aaid warehooae, of aame date to the 
pamfln, and to allow the paiaaen forthwith to remove 
the whii^, and foiling thereof, for payment of £25, as 
the price or valiia of aaid whiaky, and for damagea and 
ezpenaea. The reoord waa made up I7 oondeaoendenoe 
and defoncea. Tkud defendeia atated in their defoncaa 
that John Hope had pnrchaaed, through their Glasgow 
agent, the whiaky mentioned, at the prioe of £17 la, 
which waa to hare been paid thirty days alter the date 
of the aale, whether the gooda were removed from the 
bond or not, and that if the whiaky waa wanted aooner, 
then the price waa to hare been paid before taking 
deHvery, or removing it— at aame time a deUrery order 
waa handed to Hope. A fow hoars after the sale, the 
jjftC B a y^fM foand that Hope waa in insolvent oiroom- 
atanoes, and next day they called at the bonded atorea, 
and gave orden to atop delivery, and to retain for them 
— that at thia time no notioe had been given to the 
•tore-keepen that the order had been endorsed to the 
pmaoera. Murdoch, the defonden' agent, intimated the 
etoppage to Hope, who cancelled the tranaaotion from 
hia inabili^ to fiilfil his engagement. The price had 
never been paid to the defondera, and it waa only alter 
aome weeka that Hope'a indoraation to the puisaera waa 
preaented to the atcre-keepers, and finally they pleaded 
ffljl ^ iifimi and fraud between Hope and the ponnors. 
In a minute the paraaers denied generally the de- 
Ibndera' atatementa. The pnisaera pl6aded--(l.) The 
defondeiB having given a delivery order for the said 



pancheon of whiaky, and their order having been en< 
doraed to the pniBiier, and by them intimated to MeaRi 
Cameron k Wateraton, the onatodiera, the defondera 
were diTcated of the property of the aaid whisky, and 
ezdoded firom the remedy of retention or atoppage. 
(2.) Intimation of the delivery order and indonation 
reforred to having been made before any atepa were taken 
to revoke or recall the aaoM to the aaid warefaooae- 
keepen (cnatodien), the delivery of the whiaky in qoea* 
tion waa completed, and firom the date of the intimation 
became the adie and exdloaive property of the pnraoenu 
(3.) The whiaky in qneatkm having been legally traoa- 
fisned and delivered to the pnraoera, they are entitled 
to decree finr delivery, damagea, and expenaea in terma of 
the condnaiona of the aommona. For the defender it 
waa pleaded — (1.) The whisky in qneation having been 
aold on condition that the price waa to be paid at thirty 
daya; bat if delivery were required aooner, then on aoch 
delivery taking place, and neither the paraoera nor Hope 
having implemented the aaid condition, the defondera 
were entitled to atay delivery of the whisky and retain 
poaseaBon thereof for their own behoot (2.) Hie de- 
fimders having aaoartained that Hope waa in inaolvent 
dronmatancea, were entitled to atop delivery of the 
whiaky in traneihu (8.) The defondera having atopped 
delivery of the whiaky before the delivery order to Hope, 
endoraed to the pazHoera, waa preaented to the waie- 
hoQse-keeper, were entitled to do ao, and to retain the 
gooda £at their own behoot (4 and 6) Were pleaa 
fiyanded on the avermenta of colhiaion and firand. The 
reoord waa then doaed. A proof waa allowed and taken 
on oommiaaion at Glasgow. On the proof having been 
reported, the Sheriff-Subatitate pronoanoed an Interkn 
cator by which he foand that no delivery, actual or con* 
atmotive, had taken place previoua to the verbal inatrae* 
tionato the cuatodiera— that the verbal notice waa anifi- 
eient to atop delivery, aasoflried the defenders, and found 
them entitled to expenaea. 

Thia Interlocutor waa appealed, and a reclaiming 
petition and anawen were lodged. Thereafter the 
Sheriff (Cleghom) pronoanoed the foUowing judg« 
ment: — 



Ths Sbariff havhig oonsidwed the apprnl, reolaimiBg petllioa 
lor the DunoeiSy aniwwi for the defondan, tad whol* procw^ 
reoaUi me interlooator i^>pealed agaiiuty and finds, in point of 
fiMt, that the dafenden^ on the 23d d»y of July, 1858, aold to 
a perapn of iha name of Hope, the pandieona of whial^ 
mentioned in the aammona then atanding on their aooount in 
the dtttjr free warehouse of Meova CaoMron and Watenton^ 
gtanting him at the aame time the deliTory note^ No. 2/i of 
prooeaa: That thereafter Hope indorsed the said order to the 
pimaenaod that there is reaaon to oondade^ though his endorsa* 
tion waa at first nndnted, and the date now appearing was an 
after addition, that the transfaranoe waa made by Hope on 
that day, or witlun a abort period after the deUvefy of the order 
to himaelf : Finda that there is nothing to prove that the tran- 
aaotion between Hope and the pnrsoers was ooDuaivs^ or a 
frauddent devioe to get poasession of the whisky withoat 
payment of the prioe, and tirnt it ia adBflientiy eatablisbed that 
the whiakT was tr ansf e r r ed to them for an onerous considera- 
tion: Finds that on the aaid S3d day of July, or very sborUy 
thereafter, the poisners presented the said deUveiy order so 
endorsed to the warehouae-keepen, and that Alexander 
Cameron, one of the partners of the firm of Cameron and 
Wateraton then endoraed on the said deUvery order a note of 
the No. and oontenta of the puncheon, subsaibiiig it with tho 
name of the firm, and also made an oiitry in [Meaai in their 
bonded atoro books, aa follows: *'23d July, tranHfcrrctl to John 
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Hope; do. do. to Young, Bodgw ft Coy.:** Finds tluit tbonl 
the iMt daj of Aagut or first day of Beptsmber tlMrcsftsr, 
the mnsnexs pgeaentsd the deUvsty order to the eioise offioar 
in ohsise of Csmeron end Watesstoa's stots^ with m Tiew to 
obtsin delivery; that delivery wns i e fti se d or postponed br him 
on tte ground that the indorsation by Hope was not dated; 
that hSen the pomiecs again applied lor delivery, the 
defbndeca* agent, on the soggestion or the sud eoBcise offioar, 
wrote and deliyered to him the doomnent^ No. 12^ of prooea^ 
setting forth that they had instmotions from the defaidsrs 
not to deliyer any whisky beloni^ to them withovt further 
orderly and on thtt ground the oAoSr thereafter refused to give 
deliyery of the pondieon to the poisaers: Finds that ihare is 
evidenoe that the defender, WX^am MitdieD,dMrtiy after te 
deHveiy order was granted to Hope, having reoeived infimna- 
tloD which led him to donbt Us eolveneyf oalled on Oaraeron 
and verbally ooontermanded the delivuT order: bat, Finds 
that it is not proved that this took place before the said order 
had hem intimated to and aooepted by Cameron, as foond 
above^ bat on the oootrsiy, that tha« is strong reason to 
believe that it must have tidten plaoe snbseqaent to that tran- 
aaotion; that the said defender did not repeat the ooontennand 
in writing until the 15th September, when he addressed te 
letter, »o. 12/S of process, to Gameson k Waterston, that 
shortly after the sale by the detoders to him, Hope beeame 
inaolvent^ and the prioe of the whieky hae never been paid 
to them: Finds, in pofait of law, that after the inlunation to 
the storekeepers of the ddiveiy order they held the whisky in 

auestion, as poeiesiing for and as servants of the pursocra, and 
be defenders had no right to countermand or stop delivery, 
and they are bound to withdraw the order prohibiting its 
delivery to the punmers, or to pay them the value th«eof, 
which finds to be £20 2b Td, and further finds that they are 
liable to pay any damage suffered by the pursuers^ owing to 
delivery having been refosed: Finds that the pursuen have 
suffered damage, and ssmeens the amoont at £5 stcriing: 
lliMefore repos the defenoee, deoems against the defenders 
in terms of tne oondusions of the summons, but restrieted as 
in the above Ibundings: Finds the defenders liaUe in erp enses , 
of idiioh allows an aooouot to be given in, and remite the same^ 
when lodged, to the auditor, to tax and reporl 

Note. — ^llie Sheriff quite agreee with the lawof the case as 
hdd down by the Sheriff-Subetitute, and with most of his views 
as regards the bearing of the very confliotiiw^ evidence which 
had to be dealt with. But in that which the Sheriff-Subetitate 
correctly views as the turning-point of the case, and on which 
he appears to have arrived at hie dedaion with muoh hesita- 
tion, the Sherifi^, after a very full consideration, is con- 
atrained to oome to a different conclusion. The question is 
eorrectiy narrowed to this: is it sufficiently proved that a 
verbal ooontermand of the delivery order was given by the 
defender, William MitcheD, before the order was intimated to 
Cameron the storekeeper! The views which have led the 
Sheriff to give a diffarent answer to tkus question are two: 
First, that the correctnees of the defender, William Mitchell's 
diitinct testimony, which weig^ so much with the Sheriff- 
Subetitute, may be assumed, and yet be reconcileaUe with tiie 
delivery order having been preeented to Cameron and marked 
by him previoosly; and, secondly, that the real evidence of the 
Tn^Aing on the order and jottings in the store book, which in 
such a conflict of parole evidence becomes of enhanoed unport- 
ance, seems to establish that it was so presented, in the 
absence, at least, of very conclusive evidence to the contrary. 
For it will be observed how strong was the effect of this writ 
of Cameron, when lus verbal testimony Is now brought forward 
to invalidate. His mM4tiwg on the delivery order put the 
pursuers in the position of going to demand the whisky ttom 
the revenue offiMr or their own^ and aooordinj^y it was not on 
account of the alleged countermand that Gaye declined 
or delayed to deUver, but on a scruple real or pretended, 
from the want of a date, but for which, he says, there was 
nothing to hinder his giving delivery. Then again, Cameron's 
entry in tiie store book is of great significance. Its being in 
pencil is of littie or no moment as to which; besides the 
English case of Oeary v. Phjfne, referred to in the reclaiming 
petition, reference may be made to the recent one of WUliaw^ 
wn V. Kennedy in our own courts, of date 13th February, 1857. 
Cameron says he made the entry "from the order,** and this 
might explain tiie date of the first part, " 23d J uly, transferred 
to J. Hope ;** but as the endorsation was then undated, he 
could not have got the date of the second part, "do. do. to 



Youngs Bodgsr, and Company,** nnlessthe order was . 

to hfan on Os 834 Jidf. The Sheriff cannot bat think it fe 
the true state of the feot» thnt it was psessnted to Urn 
date. Cameron's eTplaiiatinn of the entry and 
most a n si ti a f ac t o ry in deed, it amooalB to no ezplanatifln at 
aU. He does not say he made them in ffegiitftiTneBB of the 
count er m and, or ns^eet of it, which would have haen inlsOI- 

gihle thoiu|h strange, hut thai he made them while roAniBg en 
aooount of the countermand to give delivery, which ia ecaroaly 
oseditablei The view tha* the intfanalioa to Ct 
made on the 28d July, is quite oonaistent with the 
the pnrsMSi^ YoaQg deponing poeitively thai he : 
order thai day, and gave it the same day to his 




fawtniotionstogetittranrfgrsdtotheir 

Waterston's storey or ramoved to a bonded waiehoaseL and 
Rodger slating thai he get H from theelokont^ S4lh ct 
26th, with Cameron's endorsation upon it AU Om was the 
nalaal coarse of business, and it does not euppmr thai the 
pursoer heard anything about a countermand tiD six weeks 
after. No doubt Muntooh says the deliveiy orier ^d not eo 

out of hfe hands till the 24th, bat this is inconafelanft with tte 
defender MiteheD's statement in his deposition, and in kfe 
letter of Iffth September, and Murdoch is fer fron beinff a 
distinct witness. Beaides,itiBhnpoeBihletoadoplan7aieQrr 
whkh win harmoniae an the statements in this casa, Unfes^ 
then, Murdoch is held conduBve on this pointy BCtsheffb 
s t a tem ent may be true that he gave the cooatesmand on the 
24tli, and yet that c o u nte rmand have been too lata. The 

order of time would then come to tarn more ezdinively on the 
evidence of Cameron, whidi is so vague, contradiotorT, mid in 
every view unsatiafeotoiy, that it is dilBoalt to attach wmdhi 

to it, eapeoiaUy as against what amoants truly to hia own wri^ 
acknovdedgmg that on 28d July the purehaae wae dul^ tnw 
fierred to Hope, and, on asms dale^ by him to tiia miismna 
The Sheriff can lees eaaily believe that Cyoneran, ^ler the 
ooontermand, made the maridngs referred to^ tlmn thai after 

i.^«u.p.«i.>^^ *i>^«^ 1.^ t^A ^^ r-Tintn m and anil t iian l sei l 

not to deliver, and that when again pressnted he reftned 
delivery, and has conliMmded the twooocaskns of presantatien 
to hfan. But, aa already obeerved, it ia diffiooh to fknme a 
theory which will eoEphun everything in the oassb end il seea» 
enough to rest on the fiulure of the defenders sufBeiently to 
instruct that the verbal c ount ermand thsy aU^ge waa piior to 



the intimation of the order. It may be noticed, thai whila 
■^ referrsd to, saya thai n verbal 



Ptofeaaor Bell, in tiie 

ooantermand will sufiSoe^ his adds, "it is rights hawev«r, .. 
order to avmd disputes, that the countermand should be in 
writings* and it Is unfertunate that that coune waa not fol- 
lowed in this case^ and very strange if tiie countennand waa 
given so eariy as MitoheU all^i^ Hie Sheriff oannol avoid 
remaridng that the difficultiee of the proof in this eaee have 
been incraeeed by so much of it having been taken on commii^ 
sion, fer several points are left obeeure which the 8her iff -fiuh» 
stitute would nndoubtedly have cleared up^ had it been taken 
before hfanself. Thia illustrates the importance^ wherever 
poaeible, of the proof being taken bj the Judge, and not by 
the oommisaioner. But it ia not meant that in th'~ 

the court could have done otherwise than grant the I 
if the parties pree s ed for it^ 
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10th OoiOBm, IMO. 

SMALL DEBT COURT, FORT-WILLIAM. 

(Mb SmnuFT Fbabbb.) 

Jamxs Akdibbon v. Jambs Mttj.— , 
of Landa' Acts, 17 fe 18 Vict, Cap. 91, See. 
12, 20 fe 21 Viet, Cap. 68— Clerk of Sopp]y--lB- 
spector of Poor— Copies of Valuation Roll for.— JSTeU 
thai a Clerk of Supply i$ not entitled to make a duoye 
forjkmishing a copy qfthe Valmtion RoU to &e Clerk 
of a Parochial Board. 

Mr James Andbrson, Clerk of Sapply of the county d 
InremeBB, raised the present action against the iupeetor 
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of Kiltnftllie, te £8 8s 6dy beiog his dnoirgm for making 
tepies of to much of the Talnaiiaii xoU as zelated to the 
pMish of Eihiiallie lor tha yeaxs 1858 and 1859. In 
defimoe the inapeotor maintained that ha waa entitled 
to the oopifls withoat any payment, as there was nothing 
in the acts anthorinng a derk ofsopply to makesocha 
ohaiga. It was argoed fin* the derk of sapply that as 
tha Act does not provide that these oopies should be tar- 
aidiadfree of diaige, the ordinary role of htw should take 
effect, that the work done shoold bepaid fiir; and the Com- 
wi s wone rs of Supply, by a table ef fees, had sanctioned 
the rate at which the charge was made. The Sheriff's 
c^nnion was, that although the 12th section of the Act 
ttaots that the clerk of supply shaU famish the parochial 
boards with oopies of the valuation roll, so far as ap- 
jAieaUe to each parish, it does not authorise him to 
receive or demand payment from the boards for perform- 
ing this part of his statutory duty. On the other hand, 
a subsequent part of the same section anthorises him to 
isvy a moderste fbe from parishes or persons inspecting 
the TcXL in the dark's hands, and making excerpts from 
ill, and the Commissionenof Supply are authorised to fix 
the amount of such fees. This the commisBiQnen have 
done; but they had no power, under the Act, to fix fees, 
as they seem to have ilone, payable to their derk fixr the 
eopies of the rdl supplied hj hhn to the parochial 
boards. It must be presumed that the derk*s salary is 
xeoumeratian sufficient tat the whole duties of the office. 
If ha convinces the oommissioneni that it is not, let them 
togment his salary; and if they dedine to do so, the 
dark can resign his office. But, as long as he holds the 
office, he must perform all the statutory duties appro- 
priate to ita friU discharge. He has certainly not shown 
ferny aathorify fiur sul^jecting the parochial boards in 
payment of his charges for the oopies of the roll which 
ha is bound hj statute to tonish to them. 

The deiSBnder was aooilxied. 

Aa. D. a MiOLABur. AU. J. ft B. MAoauooB. 
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8HBBIFF OOtTET, R0S8-SHIEE. 

(Ma SKBREnp CAKmoir.) 

Tn Fbocuhator Fiscal or Rosa v, Inspsotob or 

LOCHBBOOH. 

4 ft 5 Vict., Cap. 60, Sec. 6— Lunatic Pauper.— TA^ 
parish in which a lunatic pauper was founds whose 
parish ofsetUmmt was aaJbiotm, held primarily liable 
far his maintenance, 

Datid JsKxnrs was, in December, 1856, apprehended 
at Ardmore, in the parish of Lochbroom, l^ a police- 
officer, in etfnsequenoe of information received of alleged 
trident oondnct, and of fears that he waa insane. On 
bafag apprehepded, he was reported to the puisuer as 
Jvooorator fisesL The pursuer thereupon presented a 
petition, aeeompanied by a medical report, to the Sheriff, 
Wttirt g forth the appgdianskm of Jenkins, in the parish 
of Lochbroom, as an insane or fatuous person, in a state 
thrsatening danger to the lieges, and praying for a 
imant for his oommltment to prison for ssfo oastodyi 



and eventually, after the usual investigation, to a lunatic 
asylum. After intimation in the newspapers, and to the 
inspector of the poor of Lochbroom, evidence was ad 
duced, and the Sheriff-Substitute found it established, 
that Jenkins was fatuous and dangerous; and in respect 
there was no mad-house or lunatic asylum within his 
jurisdiction, granted warrant to commit Jenkins to any 
asylum willing to receive him, therein to be detained 
until his cure, or until caution should be found for his 
safe custody, all in terms of the Act of the 4th and 5th 
Vict, Cap. 60. Jenkins was accordingly sent and re- 
ceived into the lunatic asylum at Tranent, and it waa 
not disputed that the pursuer had incurred and paid to 
the keeper for Jenkins' maintenance the sums, for the 
recovery of which this action was now raised. The 
defence waa, that when Jenkins waa apprehended at 
Ardmore, it was not as a lunatic, but under the belief 
that he was a person who had been guilty of a highly 
criminal offence in another part of Scotland; and it 
was only on his arrival at Dingwall that the error was 
discovered and proceedings taken against him as fatuous 
and furious, and it was not admitted that he waa a 
lunatic. Hie contention, therefore, was, whether tiie 
parish of Lodibroom, where he was apprehended under 
an erroneous impreanon, or the parish of DingwaU, 
where prooeedings were first b^gun against him, was 
liable. Hie fects, as already stated, having bem as- 
certained, the Sheriff-Substitute 



Findsy in point of law, that Lochbroom, ai the parish in 
which J«iikiiiB was found and apprehended, if not aLbo that 
which he diiefly haunted, ii liable in repayment to the pursuer 
of the Bums advanced, and to be incurred and advanced by 
him for and on account of the maintananoe of the said David 
Jenldns wlule detained as being fatuous or lunatic and 
dangerous, reserving to Lochbroom its recourse against any 
other panah, or party liable in relief: Therefore repels tbo 
defences, and decerns against the defender, John Ross, as 
repi'eseuting the parish of Lochbroom, in terms of the con- 
dusions of tiie summons; Finds him lisiUe also to the pursuer 
in the expenses of process. 

Nora. — It is not denied that Jenkins is a pauper, and the 
judgment of the Sheriff Courts on the evidence in support of 
the statement that he was fetuous and dangerous, must^ hoc 
statu, be held conclusive of the main feet at issue in the first 
process, fortified as that judgment now is indirectly by Uie 
continued detention of Jenldns in the asylum as still uncured. 
The only question for decision in this case then is, whether 
Lochbroom u the parish liable, primarily or pennanentiy, for 
his maintenanoet 

It is not denied that Jenldns was found and taken into 
custody at Aidmore, by Noble, the policeman. Noble him« 
self swears to this fiict, and says that he ap|irehended him in 
consequence of compbdnts— tlurough a penod of weeks — of 
violent conduct on the part of Jenkins. Hits statement is 
not only not contradicted, but receives corroboration to some 
extent m the testimony of the other witnesses. 

It is tme that NoUe afterwards thought Jenkins resembled 
a man of the name of Huzray, who was said to have com- 
mitted a crime in the south of Scothmd, and of whom Noble 
had a written description, and that certain gentlemen at Ulla- 
pool, in the commission of the peace, to whom Noble com- 
municated lus suspicion, advised rf oUe to take Jenkins to the 
authorities at Dingwall, as appearing to answer the descrip- 
tion. But Noble charged raid was paid for apprehending 
Jenldns end taking him to Dingwall, not as supposed to have 
been Murray, but as being Jenldns, a lunatic, and the ex- 
pense of the apprehension uid other preliminary proceedings 
was paid out <i tiie rogue money without objection. And 
there is no proof or averment that any change took place in 
Jenkms* mental oonditian between the time of Us apprehen- 
sion by NoUe, and the time of his oomiBitment to the prison 
of DingwaU. 
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SHERIFF OOUBT BEPOBTEL 



It mwii to hOam, tm m nwn—i ry oomeqiMBoe, thai hk 
ftMty eadttad wImh ha mm found im apiraiandad at Aid- 
noNu and aooot di ng to tlia iJiHTiitm Im tha oaaa— -Aotf t« 
Thmimm, 13th Novanbar, 1818; and Bdlk, 18ih Jolj, 1839 
•^thaft Lochbroooi, aa tha paiiah of hia appnhaniioii, ia pra- 
auunly liabla to tha ponoar, aa aotiog for na p«ibUo lia 
farthaanMnwofUi 



This Interkwotar waa appealed, but on flatwMBring a 
neUiming petitioD, to which no ftnswor was ovderadt 
the Sheriff adhered. 

Ad, Pabtt. AU. AiiaiAWim Hat. 



ISfB OOIOSlBy 1860. 
8HBBIFF OOTTBT, GLASGOW. 

(Ssmry Sni AaoinBAM) AuaoVy But.) 

SOOTT & LOUDOK V. WtUB & LOOHBIAD. 

Flrooes Captkm— 15 & 16 IHot, Gap. 80, SeotJon 15^ 
Berifal of ProceaL — Is exlraeting a proe$$» cng^iiom 
during the currenqf (ff du ffik moiiA fntm (he date of 
Ae last InterloaUar m a process^ SMch a ^^proeesding 
taken^* as to prsvaU it standing dismissed wiihm die 
meaning of die 16A Section of die Act 1$ ^ 17 FtcC, 
Cap.SOf 

[This point wae nieed npoii a motlcm before Sir Archi- 
bald Aliaoii, and, ao for aa we are aware, for the first 
time. It will be eeen that in this inatanoe it is snr- 
roimded with speoialtieB. But shoald the point come 
np pore, and be held to be a ^'proceeding" within the 
meaning of the Act, it woold be a Tirtnal repeal of the 
obnoxious 15th Section of the Sheriff Court Act, for 
which, we belieTe, the prafewion haTC to thank the late 
Mr Joseph Home, and the pditencM of the Lord AdTo- 
oate.] 

On hearing parties* prooocaton, the Sheriff prooooioed 
this Interlocntor:— 

In reapeot it ia not danied by tha ponraan* agent that ba- 
fora the azpizmtioii of throe moatha men .the date of tha h»t 
infterioontoir of 6th Manh hwt» a pgooeai oaplioa waa inti- 
matod to the paxancca' agent for retom cf the nmoeai which 
he had borrowed up and fnled to return, and that on 21at 
July foDowiBg anotM oaption waa intimated and taken oat 
against the puiraen* agent <m the S6th of that month, and 
put into the hands of an oflBoer to oompel retom of the pro- 
oem, whidi, hofrerer, waa not returned for aoYenl weeka 
theraafter, the puxsuacs* agent baring locked np the prooeai 
in his deik and gone to the ooontayf and thus set the oaption 
at defiance: Finds that^ in the special droomstanoee of the 
oaae, the intimating tha caption, and sabaemiently extnoting 
the same^ and parang it into the haada of an cffioar to pat 
into eiacation, may do held in the aensa of the Act as a 
"proceeding taken in tha caose by the defenden^ and en- 
titled the defonders to have the action reriTod and nrooeeded 

meMoceai 



17fB OoroBH, 1866. 

8HEBIFF OOUBT, 0LA8OOW. 

(Mm SoBinp Smn.) 

Tbomab Dalsbl 9. Kbilsov k Co, ft MMSnsaw 



with, aedng they did an that they ooohi to foroe bade 
foom the punuen* agent, iHio improperiy kept up the aame: 
Hierefora^ in tha drBumstaama cf tba caae^ grants the da- 
fondfli^ motloii, xarii^ea tha action in t«ma cf tha statote^ 
and i^ppolnts tha oaoaa to ba anroOad, atoi 



Aet. 



AIL T. O. WUGflT. 



Aaythment.— ii. contracted tridk B. to drag wiA his 
horses a locomotive engine to a raHwag station^ As engine 
having heenplaeed hgA,ona waggon heiongimg to him. 
On its passage along a street^ Ae waggon camu ia eoa- 
taet wiih^ and knocked doem^ a lamppoeti hg wkkk a 
hog received injuries^ causing his deadL In on aetten 
qf damages hg die ho^s fa&er against A, fr^^hdd 
diat Ae accident was not a damnum fatale, hmi diat B, 
onlgwasUahU. 

Tsn waa aa actkm of damages raised agaiiiit both 
defonden for the death of the pmmer^ aon, wUdi 
oe cm i m l in the following o irumnetanewi On llifc 
Jane, 1869, the defender, White, oontraeted with 
the other defonden, NeOson and Ca, to oonTey a 
looomotiTe engine from their woifcs, in Hyde Ihak 
Street, to the Caledonian Bailway Station in Buchanan 
Street NeOson k Go. fitmished the waggon on iriiidi 
the engine was planed, and nndertook to plaoe it on the 
waggon and take it off when it aaiTed at ito destinatiah; 
and WMto fitmished the horses and driven, andmdtf- 
took the oo tt Teyanee of the waggon and engine to the 
railway station. White waa in the habit off entering 
into SQch oontraota, and waa oonsidered a oompetoni and 
ikilfiil person for saoh da^. The engine, whioh weighed 
from 26 to 87 tons, was pkoed opon the waggon by men 
in the employment of Neilson k Co., and then drawn by 
twenty-eight horses finnished by the defender, WfaHa^ 
and nnder his oharge, and that of men employed by Urn, 
the waggon and engine prooeeded iWxn Hyde Fade 
Stieet nntil it arrired within a abort distsaoe off the 
Caledonian Bailway Station, at the head off Bnchaam 
Street, when it oame in oontaet with a lamp piOar, 
sitoated in the middle of the street, by whioh the laaip 
pillar was thrown down, and in its fell it atmok the 
pnrmier^i son, a boy 10 yean off age, who died in oon- 
seqnenceof thei^fnrieshereoeiTed. It waa proved thst 
there waa plen^of room for the waggon and en|^ to 
have been taken into the railway station witiMNit going 
dose to this lamp pillar, that many soofa waggona with 
sneh engines had gone in safely, and that the only eansi 
of the^aooident waa that the waggon waa driven too 
near the lamp pillar. Fbr the defender, White, it wis 
pleaded that firom the nature off the work, and te 
position of the lamp pHlsr, the aooident waa a dammmm 
fatale^ and ooold not be avoided. For NeOnn & Co. it 
was maintained and proved that White waa a 
party, of great esperienoe, and who, on pratiuus 
skms, had shown great eareand eantion* 

Having finnid thefeetowa]Nadyatated,lfaB Sbfltf* 
Daosiniiie 

la Uw folds that the deiaadat% Naflson % 0(^ 
taoted with a onmpetant psraoa to aamnj ttia < 
are not Hahle for mjoiy caaaad to any penan 
traaalt: Finda that the death of tha mnaiMi!^ 
been canaed by ttia wagrai and aagina belag dii tm i too nav 
tha lamp-posty whan uadir the ohacge of tha daHmdOTi Whifti^ 




^ 
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■Bd hii mail, hfl is IJaUe in daoMces ftDd Mlatiiim to the ^^ 
mr. ^■M i i aa nid dunagss M £60 iterliog, for which sum 

VtSkoa 4 Go.: Finds iho defondflr, White, liaUo to the 

V^ "^"P?™T'. ^^^'^ ^ P"*"*" ^*«*^ *» dofendert, 
IfflilKMi ^ Ga, in thflu eKpraaes: Of which appointi, eto. 

Kon.-.ITMn tU pmf lad the Sheriff caa come to no 
€tii« oondQ^ exoept thii^ the aeoident wm cuied iobd y 
Hgrtho wiflpm having been driTen too cloae to the lamp 
vOb^^aiid that there wae no occasion lor this seemed proved 
^rthe faet Aa* Tciy many engines as lavgeasthis one an 
ooytMitiy^teken mto the same station withont accident. The 
detader, WMte, endeaTonred to make ont that the waggon 

ttMlf wjs defectaTo, and did not, on the occasion in qnMtion. 
fcltow the iMttses properiy, bnt he has fiuled to make out thiZ 
and m tUs ose there appears no room to attribato any blame 
to the poor boy who wm killed, qr to the pnrsuer, his father. 
™"»J^*tMidiig on the street where he had » right to 

IM^ and a Iwy of ten years of age is not such a men child that, 
allowing him to be abne on the streets of Olaigow, infen 

S^ .?S!f"?^ ^ ^"^ on the part of his parents. I3ie 
Sbsriff^titato has had mon dif^Dlty in firi^^ amount 
of tte damages to be awarded. In one point of riew £60, or 
Meed any nm, ii no adequate xemnneration to a father for 
tte kss of Us son; on the other hand, taking into considera- 
tion the porition of the parties, it is a large snm for the pur- 
■liar to nceiTe, and also for the defender, mite, to pay : Sd 
~J^ yJ^J^?** **^ i«Oi»iy was great, the cirfjHi on the 
pvlMthedeAndor wasnot so. This is not » case when 
cniklren an deprived of the sapport of » parent, or whsn 
ttm 11 any pecomary ixijnry infficted on the patsoer. 

Ttu Interiocator haTing been appealed, Sir Axohibald 

AliMii adheted, bat trith this alteration, that M between 
gie pitt wer and tbe detoden, Neilaon k Co., no ex- 
poMi were found dne to or by eiiher par^. He added 
tbe following 

H^S*:;^ ^S* J^^"*^** *^*^3r«id aU doobt the 
Mnfity of the defender. White, who contnMsted for takimr 
tte e^e to the laaway stetion, and furnished the hones 
ftr the porpcse^ for the unfortunate caUmity which took 
jiMa, and which resulted in the death of the pursuer^s son. 
Ittectariy proved that A ^y^^ 

weighe d 28 tons, was P^^on a waggon, dnwn by 80 
tans, i^^uoh oune up West Kile Street, on the way to the 
Odad«uan ^way tjtetion at the head of that st^i^ 
ShJ?!S^^ .^*^ top of these two str^S^h^ 
?^ JJS^i.'^ ^^"*^** ^ entrance to the nulway stetion. 
ia^osdthe Iwge mm kmp pillar which was knoSed down 
on the occaswrn by the waggon coming in contact with it. To 

ipfiroMh the gateway leading to the railway station, carriages 
pass by the east side of this lamp, which stands in the middle 
Of tbe erossiQg, and it appears from the plan in iirooefla that 
at thie point then is 66 Xbrtween the WppuCTSd^ 
eMten side of the steeet Then was, thenfon, ample room 
to the waggon to Uve passed with safety, even With the 
iMgetnin of horsee atteched which wen used on the ooosr 
alon. It IS true that it appean from the proof that then was 
* *^ ^^^ eesombled on the occasion, attracted by the 
anmber or honee dnwing the waggon and immense use of 
•f*^ J . ^ ciroumstance affords no excuse what- 
•wr to the driven for running the waggon up sirainst the 
lamp poet; because that lamp poet was ro high as ireaUy to 



Hi 



only neoemaiy to caU them as daCndars, along with the de- 
fender, White, who famished the horses, bat it was more 
than donbtf ul whether they wwe net liable in damages for 
the oalMidty which happened joinfly and sevenUy wTth tbe 
perty White. The engine was made by Messn Neilson. It 
was in the coone of being oenveved, when the aooident 

happened, for their behoof to the raflway stetion on a waggon 
OT carriage of their own, bearing their name, and by ^uuun 
hired by them i^mn the other defender. White, for the pnr- 
pcee. They were^ therefore, the direct employan of the 
party who did the nusohief, and their case is not analogous, 
but a contrast to that of a teadlord who employs a trader 
man or contractor to eieoute repairs, who again employs a 
sub-contractor, by whose neglisence or ikult a w»s««H*f is 
doms which was the ^peoei ficH in the case of JtmmU y. 
M'Nee, decided m the Supreme G6urt. In theee dronm- 
■taaoes the defenden^ Neilson 4 Co., may coogntukte them- 
Mlves that they escape fkom the action with no greater lose 
tben payug their own expenses. I3ie Sheriff entirely con- 
oun with the Sheriff-Sobetitttte in his observatkm in ngaid 
to the amount of daoaages awarded. Tlie real lose swtemsd 
by a parent in such cinumstanoss most certainly cannot be 
measured by any sum of mooay, however laige. But the 
Court cannot mulct firom these ccnsiderationB, and can only 
took to the material leas that has been incuixed, and as the 
ault of those for whom the defender. White, is responsible 
arose i^om ctUpa levit and no bad intention, the oamagee 
awarded appear in that view adequate. " * 

AeL BoBKBT Cabswill. 
AU. For Neilson ft Co.— A. XiBKWOOD. 
« For White— T. C. Yoo»«. 



SOth Ootobib, 1860. 
SHEBIFF COURT, PEBTHSHIBE. 

(Mb SmEiFr Babclat.) 

LoBD Gray & Othbb8 v. Thomas Semplx. 

Biyer Net-Fishing— Obitractions—BemoTal of.->il/. 
though the oufner or tenant of a rioer failing may, bre?i 
mann, remove atones and other such obetructume in (he 
toay of his net within the bounds of an adjoining Jishing^ 
he cannot^ without judicial authority^ interefere with the 
banks or aUuvio in the river bed, though these should 
impede his operations, 

Ciistom.-*iln alleged custom on the River Tay, autharis" 
ing such operations, held, on a proqf, not established. 



overtop any oowd, aod is particuhurly coospidou to 'one 

wming up Buchanan Street* or at the head of Nile Street, from i 
■ te ndin g on the top of the eminence at which theee streets in- 
tenect eadi other. The branches, too, of the lamp post ex- 
^JT*^7 ^^ **» extremities of the atone pSlar on 
^R^ the iron lamp is placed, and accoidingly, eo^brious 
was the dai«er from the line whichlheartew took,^ 
ntearoe^ from the crowd that the hunp pUlar woilld be 
wwteddown before the vehicle approached it. To say in 

St "2?^????^ *^*j •. «*^*«>P*» '^•^t^ damnum fatale, 
MdoouU not be avwded, is the same thing as it wouU be ti 
aOnn that it was a damnmn futaU for a steamboat, in a clear 

tf"Jf?^ «n against the Ailsa Craig or the Bess Rook. 
Sl^P^'T^ *^ due to the def enJers, Neilson&Co., 
SL^S*^*!!?"^' because they wete so cloudy con' 
IMSted wilii the conveyance of the engine, that it was not 



This was an action at the instanoe of Loid Gray ss 
proprietor, and Charles Powrie and George Pitcaithly 
as tenants, of a fishing-station on the Biver Tay, a little 
below Elcho, called Lsnglaw, against Thomas Semplcy 
tenant, under tbe Town of Perth, of the a<i|joining fish- 
ing-stetion of Gaily, to have the defender ordained to 
restore to ite former state a portion of the bank or beach 
of the Langlaw stetion, the defender having, by way of 
redding and cleaning the river within the swing of his 
net, removed a oonriderable quantity of earth, shingle, 
and mud from the bed of the river, within tbe fishing- 
water of the pnisuers, and thrown it up on the V«k 
of the Langlaw station, so ss materially to injure that 
itation, ss the pursuers alleged, for fishing purposes. 
The delbnder pleaded that the operations complained of 
were neceesary to the proper working of his own Bta« 
tion, and were sanctioned by the practice on the river. 
On this the parties joined israe; and aftor a proof was 
led, and the agenU of the parties heard thtraon, ^ 
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Slieriff-Sabstltate pronounoed the foUowing Interlooa- 
tor: — 

HftTing hMrd partiai^ proooifttots and made avimidain 
with the oaose (naving previoiiaLy inspected the locality): 
Fliids it admitted and proTed that the defender, time act 
forth in the reooid, entered on the ground of the pnnnen* 
fidung^tation of Leng^w, and boj<md the adjacent fishing* 
station of Oally, then tenanted by the defender, and cat and 
otlMrwiw altered the bank of the said fishing of Langlaw to 
a considerable extent: Finds that said operations, though 
openly made, were not authorised, consented to, or homologated 
by the proprietor or the petitioners, the tacksmen of Langlaw: 
Knds uat the defender has not proTcd such extent of custom 
in the Riyer Tay as to warraafe his said operations: Rnds^ 
therefore, that the defender is bound to restore the bank on 
the pursuer^s ground to such state and condition, so far as it 
oan be^ to what it was before the defender's operations thereon, 
or at least to haye it phioed in such a state as to occasion least 
iijuiy and detriment to the pursuers in the management of 
their fishings of Langlaw. With these findings, orders the 
oaose to the roll of motions, that parties may bo heard as to 
the best mode of carrjing the same into practical eflfoot^ 
reserfing consideration of expenses until the final issue. 

No**B. — ^As a general and sacred principle in the law of 
property, one proprietor cannot enter on his neighbour's 
ground, and p iar fo r m operations thereon, without express 
oonsent. It will not justify the inroad, that the operations are 
proved to be beneficial to the actor, and not to the prqadice, 
say, though even to the benefit^ of his neighbour. Of this 
the latter must bo allowed to be sole judge. If there be detri- 
ment to one by the state of pcesessioii, and a right at law to 
have a remedy, and which is refused of consent, then recourse 
must be had to judicial authority. Any other rule of practice 
would lead to endless disputes and serious results. It would, 
in shorty be permitting individuals to take the law into their 
own hand, and seek tbsir own remedy, which, of consequence, 
oould equally entitle the other party to defend his riflhts also 
at his own hand. The defender, admitting the inroad on the 
purauer'a ground, was bound to prove prior oonsent or subse- 
quent homologation, or uniform and notorious practice to the 
like eSbct on the Biver Tay. No averment was made of con- 
sent by the proprietors, whose interests were the most per- 
manent^ nor of uie taokamen, and the implied consent of the 
sub-tenant oan never be held to foreclose cdther of them from 
their just rights. The proof of practioe is very limited indeed, 
and consistB rather <^ oinni<nis than actual proof of amilar fects. 
It is undoubted that fishers have a right to sweep their nets a 
ositain distance above or below their march, and here the 
benefit and burthen are reoiprocal. So far the SheriffSubstit- 
tute vrould support that practice, that if a stone or other 
artkle eome within this sweep, that either party might 
•traighway remove it. Hits would be for mutual advantage, 
and to tlie uqury of neither party. But he cannot find any 
feet on the proof to authorise one tacksman to enter on the 
ground of his neighbour and cut the banks, on the plea that 
viey had become unusually misshapen, or obtruding on the 
proper sweep of the net by the gradual accumulation of deposit 
nom non-use of the station above. If such were tolerated to 
any extent^ it is not easy to ascertain to what extent it might 
be eanied. It does not appear of any oonsequence to the 
dedrion, that the Langlaw station had no formed station at 
the upper part of their ffround, or that it was even unfit for 
■uoh a purpose. Neverueless the proprietors had the right of 
property and possession to the whole extent of their bank, and 
ffli^t make what use they chose of anv part thereof. There is 
ao doubt but that the operations were ror the defender's benefit^ 
and, had thev been completed, might not have been greatly to 
the nursuers injury. They were also done openly, and not 
dHiaestinely, and were eeen and not objected to by the 
temporary occupants of Langlaw, and the defender was pro- 
Tented from finishing his operations by the pursuen. It seems 
BOW impossible, and not for the interest of either party, that 
the bank should be r es to red to its former rude state; and all 
that i^ppeais now nsosaary is, to level down the bank with a 
proper slope such as a practical person might ascertain to be 
■ofltdent to remove all real cause of oomphunt on the part of 
lbs pursuers. 

The defender appealed, bat the SherifT adhered. 
in, MAwnrni k Piosaov. AU. Mklyxlu Jambiov, 
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Lr NoTB OF OBJEcnozie to Trubtes^s Dischabok, 
IN Sequkstsahon of Estates of Tubneb & Sov. 

Bankraptcy (Scotland) Act 19 & 20 Viet, Gap. 79— 
Trustee^a Discharge — Objectiona to. — C&-ciawfaiiosr 
in which ohjecHons to TViufee's cUseharge rqnUed. 

The IVoatee in this aequeatration haying called the 
Btatatory meeting to consider as to an appUcaftion for 
luB discharge, presented lus petition to the Sheriff. Kotei 
of objection were lodged against lus discharge liy certain 
crediton. These objections need not be repeated here, 
as they will be easQy gathered from the Note of the 
Sheriff appended to the judgment disposing of thenu 



Having heard Parties' procurators, and mad« 
with the process; Finds that the objectors have safastaatiatsd 
no grounds for refusing the trustee his discharge: Thsnfose 
repus the objections thereto, reserving to prcnounoe final dis- 
cliarge so soon as the aocountsnt in bankruptcy lepocts en 
the sederunt book, aooording to practice, and dtreds the 
trustee to furnish lum at the same time with a copy of these 
notes: Finds the objectors liable to the trustee in expemsesi 

NoTi.~From the first the Sheriff-Substitnte expressed Us 
opinion that the objectors could take nothing by their rslnasl 
of the trustee's disdiarge. All the efibot would be to kasp 
him in office without having to pe r for m any duty, or iBCsr 
any &rfcher responsibility. The only ground on idiioh a dis- 
charge of a trustee oan leffitimately be refiised, is that ha is in 
pouanon^ of funds which he has not divided, but even in fftaC 
case a complaint should at the same time be presented against 
the trustee under the 86th section cf the " Bankruptcy (Soot- 
land) Act." The objectors do not pretend that the trustee has 
not divided aU the funds which he has realised; bat onmplaia 
of his mismanagement whereby the divisible fiond was noit so 
great as it would otherwise have been. The ShesiffSnbsti- 
tute is of opinion that this objectidn should have been made 
the subject of a separate complaint under the 86th section cf 
the Act; but as we agent for the objectors hinted tiiat the 
refusal of discharge mi^t be followed by ulterior prooiwiding, 
the Sheriff-Substitute has most anxiously gone over tfaa vhcls 
proceedings and sederunt book with tas view of disoorveripg 
evidence in support of the objections. 

However grievous the result has oertainly bean when cosh 
trasted with the bright expectation at the oommenosoMBt^ he 
can discover no solid grounds for reflection against tbs 
who had no possible interest but to realise the largest 
possible for the creditors, and thereby increase his own 
mission. The sequeetration wss issued on 12th Jon^ 1858^ 
on the application of the bankruptsi, with oonsent of a cvedilar 
cf the requisite amount. At the meeting for el eo t i o tt, ef 
trustee, Afr Soutar held a general mandate from the prseiHl 
objectors, and he was unanimousW eleoted trustee, and Mr 
Wilson, solicitor, was chosen one of the commissioneffs, Hmts 
were only three persons, including Mr Wilson, who were at 
the time legitimately qualified for the office. ThisdrenmetaBes 
is of very common occurrenoe, and creditors have t hrmn elie s 
to Uame for not taking from the first that superintendenoe cf 
the proceedings in a sequestration which the statute so ampfy 
sfibrds them. It is no uncommon thing in this quarter to 
have the meetings embodied in one person, who tisiissifits tfaa 
whole matters with the g r eatest unanimity and despatoh. 

The state of afBurs exhitnted, showed debts to the extant of 
£284 10s 9d, and assets £567 68, thus giving a surplos or v^ 
version of £882 12i 8d in favour of the bankziiptB, who^ 
aooording to this, were not then insolvent. 

The bankrupts were duly eramined at coosidesaUe Isnglh| 
and the trustee, acting upon the infosmatifln then leeeive^ 
made up and circulated a state of aAii% still showing ait" 
Yersion, but reduced to 4246 14b 6d. All the statotaiy le- 
quirsments appear to have bean oaoied on witii nost s» 
emplary regularity. Thb heritable and moveable propertisB 

irwf iMd| toBM « Un «Mti nalM Um TataiHsBs^ a^ 
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did not. Bat the mothflr of the baoknipt^ at the cloee^ lodged 
a di^ for £dOO wfaibh had not been inolnded in the etete 
giTen up and Bwom to bj the bankrnpti. This claim the 
tr»tee rejected, not without odounble gnmndi, hut on an 
appeal the olaim was admitted, on farther eridenoe being ad- 
dooed. The law expenses ha^e been unosaally high, hot the 
trustee's oommimion was fixed at the moderate sum of £1S. 
The resolt has been that the whole lands realised axe £142 Is 
lOd, instead of £663 8s, and after dedooting the law expenses 
of £119 8s 8d, trostee's commissian of £16, aUowanoe to the 
baahrapts of £9 12s, there remained only aboat £100 to be 
divided amongBt the creditors, whose daims had inoreaasd to 
£680 8a 8d. Thns, instead of the flattening rererdon, there 
was only a dindend of thrse shiDings in the pound to the 
oracBtors. 

A meeting was duly called for, sad held on the 81st Octo- 
ber, 1869, for the paipose of oonadeting the application for 
the trostee's disobiurge. He meeting was attended by the 
trustee and the three oommissioners. The trustee still held 
the gsneral mandate by the present objectors. But after the 
sedenmt was taken down, one of the objeotois (Johnston) ap- 
peared personally, which superseded the mandate, and also 
one of the banlmipts Kipeared, holding a mandate from his 
mother, whose large daim had been so reoently admitted, but 
whoee mandate was objected to by two of the oommissioDeTS. 
The meeting, with the exception of the objectors and the 
bankrupt acting lior his mother, dedued their satisfaction 
"with the oorreotness of the trustee's actings, transaotions, 
and intronussions, and for their rights and interests authorised 
the trustee to make the neoeaary apjdioation to the Shenff 
Ibr Bis discharge." 

The two dimimting crc<Utni-8 entered their objeeticns similar 
to what has been judUciaUy pled; but Joseph Johnston k Son 
have alone appeared in Court to object. 

Tbsre is no doubt but at tiie above meeting had a vote 
besn pesmissible^ the trustee's disdiarge would have been 
lost by a great apparent majority; but the creditors are only 
desired to " eg^prm am opinton of the ttmtU^t cwitdmd' and 
have no power to grant or refuse the discharge, which is ex- 
prsady r ese r ved to the Court, (Section 100.) 

A ouestion was raised whether the bankrupt could oom- 
pets ntiy r epre s en t his mother as her mandatory and dissent 
i^iainst the trustee obtaining his discharse. However ddicate 
sooh a prooeeding obviously is, it is thouffht to be no less 
competent than the trustee representing creditors and approv- 
ing of Ins own oondnct as trustee. There ie nothing in the 
mere fiwt of the trustee upon the infimnation of the bank- 
rapt^ and the limited sources of information then within his 
power, having inued an abstract state showing the probable 
lesults of the estate^ whidi in the end was a miserable dis- 
appointment This arose chiefly from the large daim unex- 
pectedly, and at the deventh hour, lodged by the mother of 
tiia bankrupt. 

The objetstors urged that the trustee was to Uame in not 
asking the bankrupts, while under examination, as to certain 
diserepancies in his state; but the answer to this is, that the 
exammation was equally open to the objectors and every 
ether creditor ano t her privilege mudi ns^ected in praotiee. 
The examination in thii instance was more than ttie average 
In length and minuteness, and in the then sun-shining aspect 
of afflum it is rather surprinng that it was so particnlw. 

One serious ground of objection ii^ that the trustee, instead 
of immediatdy realising by sale a quantity of salt and empty 
barreb at Anstruther, was pleased to purchase fish and have 
them salted, and in tids transaotion incurred loss. It must 
be admitted that a trustee has no right to enter into new 
spemilatioms of trade, however promising they may be; but it 
is undoubted that he is entitied to use a sound discretion as 
to unflwished work, so as to realise to the best possible ad- 
vantage to the estate; and i^ on the oontrsry, he avdded 
taking such judidous measures as involved a sacrifloe of pro- 
perty wUoh might otherwise have been saved, he would 
jusify expoee himsdf to liability for neglect imder the 82d 
Section — " The trustee is autlumsed to manage, realue, and 
recover the estate belonging to the bankrupt, wherever 
dtuatad, and convert the same into money, according to the 
directions given by the oreditors at any meeting; and if no 
soch directions are given, he shall do so with the advice of the 
oommisnoners; and, by the" 85th Section of the Act, "The 
commissioners are auuiorised to soperintcnd the proceedings 
of the trustee^ and to give their advice and assistance relative 



to the management of the estate.** Aooordingly the trustet 
in this matter, on the I2th of 'August^ 1868, had a meeting 
with the oommissicnets, one of whom is an experienced fisher- 
man, and one of the largest creditors. The meeting having 
taken into consideration uie propriety of taking steps for the 
purpose of having the fishing at Anstruther carried on, and 
taking into account that there is at Anstruther a stock of salt 
and barreU belonging to the estate, and considering that it 
would be mudi for the advantage of the estate that fish ought 
to be purdiaaed there^ so that the salt and barrds at An« 
struther might be used, the meeting recommended thf 
trustee to employ Christopher Bobertson, presenUy in th« 
trustee's employment^ and reoenUy emplojed by the bank- 
rupt, or any other competent party, to go to Anstruther with 
instructions to purchase, at such prices as may be supposed 
suitable of yidcdng a profit^ as many fish (if they can be got) 
as may fill up and otherwiM use the stock of salt and barrela 
on the grouira. Under these circumstances the trustee seemi 
fully warranted In what he did, however unfortunate the ra- 
sttlt may have been. 

The only remaining objeotico, which is also of a seriouf 
nature is, that Mr Wilson being a oommisdoner could not also 
act as law agent in the sequestration, and though it was com* 
potent to do so, his accounts contain much business that fdl 
properly to the trustee to perform, and a second teva ti nn 
under instructions was spedallv craved. The oflioe of a law 

S;ent in a sequestration is nowhere regulated by the statute, 
e is the nominee of tiie trustee alone, and is not an officer in 
the sequeetration— I8th June, 1822, Baaie; 16th June, 1827, 
(Tonrlef. By the 164th section it is enacted— " That all 
accounts for law budness incurred by the trustee shall befora 
payment thereof by the teustee be submitted for taxation to 
the auditor of the Court of Sesdon, or to the auditor of the 
Sheriff Court of the county in whiidi the sequestration waa 
carried on, as may be directed by a general meeting of the 
creditors." This providon has been complied with. The 
meeting of creditors for deotion of trustee directed "the 
aooounts for law business to be incurred by the trustee to be 
submitted fbr taxation to the auditor of the Sheriff Court of 
Perthshire.** This perhaps was somewhat premature, and it 
vrould have been better to have delayed this until the meetings 
prerioos to the dividend being declared, and after the 
aocounts had been actually inourred and laid before the 
meeting. Tliere is no express stotutory diequalification of n 
oommisdoner being the law agent in a sequestration. Under 
the 120th section he is placed in the same dass as the trustee^ 
and debarred from bdng a purchaser of any of the bankrupt 
estate. Hue shows a jealousy against a commissioner being 
placed in apodtion adverse to the general interest of the 
creditors. tSm wdl-recognised rules which prevent vduntary 
trusteee bdnff law agents upon a trust estate do not apply to 
the case in hand. Neverthdess, it must be confeeeea thai 
Bome of the reasons for sudi exdudon are not altogether 
awanting here. A oomnusdoner, in being the adviser of the 
trustee as to authorising and compromising law pleas, would 
have an interest to oouud the former rather than the latter. 
The practice of such union of offices, it is understood, is not 
unusual in Glasgow— the great sphere of the operation of 
bankrupt law — and the trustee here cannot be blamed for 
fdlowing the ususl practioe. There are alw> several saiiB- 
guuds. In the first pUce, the oommisdoners are deeted by 
Ibe creditors, and in the present case the objeetois were 
represented at the meeting when Mr Wilson was elected. 
In the next place, under the 76th section, a oommisdoner 
mav be removed by the creditors at any meeting; and lastiy, 
and diiefly, the law agent's aocounts must be taxed befete 
payment, as was done here. 

In the preeent caee Mr Wilson's aooounto have bean 
taxed by tiie long experienced auditor of this Courts and 
who seems not to have spared the pruning knife. The 
firrt account amounted to £77 7s 2d, and was reduced to 
£64 7s lOd, the second account was reduced firom £32 Os ll|d 
to £26 lis 6|d, a third account was reduced from £18 4s to 
£16 Is, and a fourth account was reduced from £16 4s lid to 
£10 4s 6d; it ought to be mentioned that these accounts contain 
some otiiers due to Edinburgh and other country agents. The 
Sheriff-Sobstitate fbr a time hedtated wfaether,eeeing that these 
accounts were audited, er/xtrte, he miffhtnot, as craved, order a 
second audit with the benefit of the objectore' agent bdng pre- 
sent. He is now of opinion, under the stetute, such a proceed- 
ing, if not inoompetentk would be at least highly inexpedient. 
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The*rartee,ineT«ryi««pert,|»miJMdwlthtlieslrtnle. Th; 
aoooimti hKf been taxed bf tiie ngnlar Mditor M Mketed 
by theorediion. TIm whde eAct of »sew aaditor, if lenili- 
ioff is a ftither ndnotion of aiiio«iiit» would be meiely to 
cnete a mm for fi^ther dtHrion amongrt the oraditon, wlikh 
ooaU not reaaonablj be expected to be eqaivakaft to the ex- 
penees ocoMrioned by nidi fiwther andit and divkkm. Hie 
§beriffSiibMatoU would ranert that an obiioai impvoveoMBl 
in leqaertratioii law would be to make anditi in ■eqneefaatioa 
competent only to one aaditor-noh aa the gentkniHi iHio 
filli that oOoe in t&e Ooorl of Seerion, or, better atill, the 
aoooontant in bankmptoy. Hie objeotion in thii eaae that 
the aoooonti of the law affont contained mvoh bodnem nduoh 
waa the proper duty of the trustee to perform, thia may 
often be a qneetion cf nicety, and it woold be well that a 
im<Aim ride and praotioe existed throngfaonl the hn4, mther 
than a praotioe as varied as there an separate coontMS wiA 
separaleoficeis of taxation. On the whole^ there ajppeam no 
ffioonds why the trostee ihonld be lefosed his disdbaiff^ 
neither can it be shown what possible bensAl the olgeotuig 
creditors could obtain by sooh leliisaL 
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gSBBIFF SMALL DKBT OOTTBT, OLAflGOW. 
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A* V. B» tt d confrak 
Agant and CUant— LialvH^ d Agent.— Jn oekmnDUdg- 
madf^ harrowed immcy wa$ amgned hg siaqfU wdor- 
jofioii, to wMdk a pemnf tfomp wa$ affixed. Bjf ihe 
adnee of he agent, Ae atnffim raued an aetion in he 
own name agahut ike widow of ike grantor, wnUA wa$ 
dumisaeda$inconq)eient; and ikis judgment waealhwed 
to become Jinal. Tke agent iken raioed an action for 
hi profeeeional aceow^t agaimt ike aemgnee, wko raued 
a counter action ofdamagee for erroneoue adnce and 
faibtre in professional duijf. Held ikat, as ike error qf 
ike agent waeandiea doubtfidpoint of practice, ii wae 
culpa leranma oniy, and action against kirn dismissed, 
InU decree given for kis outlajfs only in kis action against 

ike assignee, 
AMigiiation--Iiidonation.---" BorroM^ from A. B. ike 
««mo/£18.*' Is sndi a doewnent well assigned, so as 
to give a good Htle to sue, bg indorsation ikus:^^PIease 
pay tke above sum qf&lS to C. D., wkose recent will 
be binding," and affixing a penng stanq>f 

Ix Jana, 1854, tha late John Andenon granted an 
admowladgment to Robert Vanhagan in theae terma;— 
(( Glasgow, 12th June, 1854.— Borrowed fhxnMr Bobert 
Vanhagan the aam of £18 sterling." After Anderaon'a 
death, Vanhagan wrote at the foot of this document, 
addreaaed to Anderaon'a widow:— "Pleaae pay the above 
iom of £18 sterling, due to me by your late hnaband, to 
Thomaa Fairie, grooer, Glasgow, whoae receipt will be 
binding on (si^) Kobekt Vakhaoah." It waa 
admitted ^y A. that thia Utter paper waa written Igr hia 
advice, and that hj hia advice also founding iqpon it aa 
% valid title to ana B. raiaed an action, not in name of 
the cedent, but in hia own name, in the Sheriif Court of 
Benfrewahira, against Mra Anderson, concluding for 
payment to hiraaeU; as assignee of Vanhagan, of the 
above aom of £18. Mra Anderson defended the action, 
and her defencea were auatained, first, by the acting 
Sheriff-Subatitute Blair, on the ground that the docu- 
ment founded on did not constitnte a legal aasignation 
of the debt sued for; and, aeoondlya by the Sheriff- 



Depute (Mr Manfhriane), on tha aame groinid, and 
also on the giounda that, viewing it aa a mandate, it 
empowered the puraoer to diadharga, but not io ana^ 
in hiaownname; tfaatitdidnotbeloogtotliepdvilagad 
olaaa bo aa to be tianaferred by indoKsatioBi merely; that 
it waa not of the nature of aa order or draft for money; 
and that the penny atamp did not aeem ^pBcabla to liha 
wiitnig in question. Una judgment was now final; 
but A. maintained that it was enoneoaa that anoh doea- 
ments are aua t ained in the Sheriff Court in Glaagowi 
and that the caae of Lawrie v. OgUog, ^th Nbraaiy, 
1810, and Bell in his Commentaries, ShawVi aditkn, 
voL i^ p. 558, were anthoritiaa in hia fitvoor. In ttaa 
atate of mattera, A. haa brou^t tha pres en t aetkn 
against B. ibr payment of his buainesi aooouni in con- 
ducting the above eaae; and B. haa brought a counter 
action againat A. Ibr the loas and damage he haa sua* 
tained. Aa tha pointa involved are of aoma praetioal 
importance, I ahall state the grounds on wbidi my 
opinion haa been formed aomewhat in detaiL Li 
Lawrie'a eaae the original debt waa a amaU aceoont ow* 
ing by Ogilvy to Hendry. Hendry endosaed vpom the 
account, "Pay the within account to Bitchie Lawrie." 
Lawrie brought an action against Ogilvy in his own 
name, and tha oonrt held that this waa merely an antto- 
ritj to aettle, and that it afbrded a good action nt law. 
On the anthoriry of thia decision, Frafbssor Bell Uya it 
down that **book debtamay be co nve ye d by 
to the efiiBCt of authoriamg tiie aaiignee to bring an 
Had the matter reated here, the decision, ao fiir aa it goal, 
ia clearly in A.*b fitvonr. Subaequent dedsiona, howeier, 
and particularly the caae of iSMlAcrtatf v. ifimfo, lead to 
the inlbrenoe that, while the court have not expac s ^y 
intimated their disapproval of the prindpla of that daoi- 
aion, atill it ia to be regarded only aa authority aa to the 
validity of endoning an] account, and that it is not to be 
extended ftirther, anoh aa to tranaactiona not in us smt- 
eotorio, or to thoae where a transfer hj each meana haa 
not been aanctioned by long usage. Bell in treating cf 
aangnationa, saya, p. 557— "It ia made in worda deaify 
expreanve of the present transfer firom the cedent to the 
assignee, such aa resign, tranafar, diqione, and makeover 
the debt, deaeribed as a certain sum contained in a bond 
bill,** etc. "The assignee m made the i^wn^i^in^^ of 
the cedent; he ia aurxogaied in the cedent^i place, with 
power to sik, uplift, and diacharge the debt Such ara 
tho mqniiritffl nf n rrgulnr anriipntinffi nntitling thn aanpioo 
to aue in his own name, and it cannot be doubted that 
the original document of debt in thia caae bears fer nwra 
aifinity to a debt requiring a formal assignation tbtt it 
doea to an account. The word "bonowed" firom Mr 
Vanhagan ia equivalent to an acknowledgment of havii^ 
received the anm mentioned, and to an obligation to ra- 
pay it when demanded, being the two moat riismtial 
dauaea in a bond fer borrowed money, and the debtor 
seems entitled to satia^ himself that the dnwwnf^^ to 
granted by him haa been validly transferred. 



n 



Tha leading cases sausa that of lAwria aro— /jIo t. OOt 
emd lUid, 24th June, 1886; Taylor v. Bfddiesm S Co^ 
18th Febniaiy, 1846; Tagtot v. SecfU A JSTtZI, lath Ju^» 
1847. Tbase cases were all either indonatieDs of aoooimti «r 
draughts opun parties holding fends of the dia wei s in 
hands. None of the documents founded on were 
meats of debt for lent cssh, and they were aD 
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tha WBBl of a itMiip. Ai the indonftliai bj ▼•nliagMi wm 
fliada snbteqiMiit to the pMBng of the praeent Sfaunp Aet^ it is 
wepi— ly to oooflider the effisot of that Aot'opon the preMol 
OMw The exifiing Stamp Act imposei ft doty on ''In]eiidBa]s 
of Bnhange, Dnft, or Order, after 10th Ootober, 1853, far 
the Mjmeiit of any sum of money to the bearer or^ to order 
OB demand, one penny." If the indomtkm in this oaee ii 
to be regarded as an inland bill or ord«, I am of opiuon 
that the penny etamp attached to it was the proper etamp 
to he naed, «id I oboerve that such was the q[dnion of 
Oe Stamp OfBoe aathoritLes when oonnilted in the oaee 
of Orm^ord ▼. QiOia S Brown^ decided in the Glasgow 
Sheriff Oouit in 1855. But being of opinion that it most 
he dealt with netther as a mandato nor as a bill, hot as an 
■miyiaHon, I tidnk it was ri^tly dismissed — both as want- 
ing in the reqoisitas of an aignatinn and in not having an 
larignatinn stamp. The next point for inqoiiy is as to 
the elbet to follow npon thto— Ist^ A*s aetion for nayment 
ftr his aoooont; and 8d» upon B's aotfon against mm for 
rspetition of the eipensiis he has inoorrod In that actioo. 
I am of opmion, in the first plaoe^ that A is not liable in 
damage toB for the onsoooesnil result of the Benfirowahire 
a0lMB,aadthatbewilltheTCforafidlto be assoOaied fkom the 
eoonter action against him. In the p rew n t case it is impos- 
sible to hold that there was either snob neriigenoe or igno- 
naoe on the part of the agent as to render hmi responsible to 
his dient for the loss or damage be has sostained by theunsoo* 
CBSsftd issoe of the action l e faii e d to. Indeed, a perosal of 
the cases to which I have relened will aatnfy any one of this; 
and that the eixor into which A fell, which we most now 
amiime it to have been, seeing that it has been so held by the 
learned jndges before whom It was tried, was ailpa levimwia, 
aadoponaTeiy donbtfol point of practioe. I have, theniore, 
no heritation in assoiUng A torn the coonter action against 
him. Thep ii^ however, a maniliBst distinction between 
finding an agent liaUe in the loos oocasioned to his client by 
the advice he has given, and that of finding him entitled to 
the expense of condoctin^ an action improperly laid. I am of 
opinion that A is not entitled to the pmfHswonal charges con- 
tained in his aoooont against B, and, torn what psmen at the 
dJswMsiffln, I infer that bot fbr some misonderstanding ba- 
the parties he woold not have soogfat for them. I 



foond myjodgment imttr aUa open the cases of Loekkmi d> 
V. iFili^*^ 3d December, 1880; and Oraktmu v. Aliiom, 



afflimed on appeal, 19th July, 1888. In this ktter case the 
agent having followed a osoal coarse in an adindioation, 
wnidi was afterwardi foond inept^ was held not liaUe for the 
debt^ bot only to repeat the amoont of the aoooont which had 
been paid to him. I shall, in the cifoamstances, give decree 
hi favour of A fbr bis ootiays only, assoilring B ^imul the 
prnliBsrinnsI chaigei^ and finniig no expenses doe in either 



AIL J. Gaiabars. 



AA W. B. Fauum. 
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8HBBIFF COUBT, BANFFSHIBE. 

(Mb SBiBinF GoBDOV.) 

WnuAM Dick, Mflrohant in Badde, v. The Gbbat 

NOBXH or SOOTLAHD RAILWAY COXPAMT. 

Bailiraj Companj — Citatbn of — Sherii! Court Act 
16 & 17 Vict, Cap. 80, Sec 22— Bailway ClaaBea 
CoMQiiciation Act 8 & 9 Vict, Cap. 83— Appeal to 
Cireoit Court — An aetien wcu raited against a JSaiZ- 
wag CowpoMffy to which Aey were dUd inf leaving Ac 
eopjf at a itatum an their fine, not a prineipal or 
terminal etoHon. Held on appeal to ike Aberdeen dr- 
emit Court (Lords Jnstice-CleA Inglis and Ivory), 
reoeroing the judgment of the Sheriff-Prine^Md, tAof 
h—weif being carried on at the etaium^ the Company 
had a tratSmg domicUe^ and could he wed and died 



there. 

emtained^ where nan 



m whidk appeal to Circuit Court 
in action wa$ helow £25. 



Im Janiuury, 1859, a fixe oconned at the Keith Btation of 
the defe&den^ lailwaj, which deatroyed the goods shed 
or warebouae, and a oonsideraUe quantifgr of goods, in- 
cluding two osflks of naphtha and a box of hardware 
goods Vi/w»g««g to the paxraer. The naphtha had oome 
iram Dundee, ud had therefore been carried over aeveial. 
lines of raHwBjr. The contents of the casks were marked 
in ianm of sec 58 of the Bailwrnys' Clauses Act The 
box of hardware goods had come irom Aberdeen. 

Hie defenders* line of railway runs from Aberdeen to 
Keith, which is in the county of Bsnff . 

An action was raised hj the pnnmer in the Sheriff 
Court of Banffshire for the vahie of the goods— the som 
oondnded for bemg £20 4b. 9d. 

The Bommons was served by leaving a copy lor the 
defenders at their station at Keith. 

The defenders stated two preliminary ^eas to the 
effect,^ 

(1). That their only principal office being in Aber^ 
deen, service was not made in tenns of Section 130 of the 
Bailways* Clanses Act 

(2). That the defenders not having received the 
naphtha from the pursuer, and not having entered into 
any contract or agreement with him for the caiiiage of 
it, were not liable for the loss of it 

The porsner, in answer to these pkss, maintained thai 
the first involved the point of jurisdiction, vis., whether 
the defenden could be sued in BanfFshire, and that this 
was settled by the ease of Ferrisr, 28th Jannary, 1854; 
and as to the second plea, he maintained that the owner 
of goods has the option to sue either the contracting 
company, or the company in whose hands the goods are 
destroyed. 

The Sheriff-Substitute (Gordon) repelled the pleas, 
and in a note stated bis opinion that the public have an 
undoubted right to sue the defenders "bj serving notices 
or other writs at any station abng the Hne of railway. 
The defenders appealed, and the Sheriff recalled the 
Interlocutor in hoc etatu^ and appointed the pi^iers to be 
revised. The defenden then added some aiMit i/tuftl 
pleas as to the wording of the officer^ execution. Hie 
Sheriff - Substitute again repelled the prelimiuaiy 
pleas. The defendeiB again appealed, and after advising 
the ease with a Reclaiming Petition and Answers, the 
Sheriff recalled the Interlocutor; found that the porsoer 
had averred no facts suifieient to infer that the mmmff t^ 
was competentiy executed either under the statute or 
at common law, and dismiaaed the action with «** rf^m H!B, 
adding the following 

Non. — It would have bean pwfaaps as weU to have closed 
the reooid belbra dinpoiing of the preeent diipute^ bat the 
qoeetioii has been ■moe unider appeaL The pnnner, afl« tha 
queetioii was vaised, answered the Mmdeaf revised ooode- 
■oendanoe of fiMts, and he does not now aUege or pfirtond thsjk 
he has any altemtion to make in hie avermenti; it mighty 
therefore^ hardly he right to make any f ortiier deUy, and the 
ponoer moet be now held as having frhaweted his averments 
iMaring on the regolerity of the citraon on whiehhe haaioined 
iMoe^ sod to whidi he intimatee no detiie of adding. By too* 
tion 130 of 8 and Viot, osp. 33, which ii qaoted, it is pro- 
vided that any lummone, or other proceeding at law, sad by 
8 and Viet, osp. 17, section 137, niiieh is not retered tc^ 
it is provided that any summnns, or other proceeding at law 
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or Ml tqmtj/t "may be Mrved by the nine being left At» or 
tnnamittod thioogh the poet direoted to, the princi|Ml office 
of the oompMiy, or one of their prinoipel offioee if there ahAll 
be more then one, or being giren penonelly to the leoreter^," 
or if there be no lecretery, to any direotor. Now, the pectiee 
here have joined isne on the qneition ndiether the station at 
Keith ie a principal offioe of the company or not. The de- 
fenders lay the station is not a principal office^ that the service 
there was consequently not in tenns of the statute, and con- 
sequently not effiBctuaL The pursuer says that the station at 
Keith is an office, and a principal office, that service there was 
in terms of theBailway Clauses Consolidation Act^ and, being 
in tenns of that Aet^ tikat it was valid. There does not seem 
to be any sufBoient averment on the record to support this 
avennent of the pursuer. If there were, his averments must 
be made the subject of proof. But aauming his whole aver- 
ments connected with the matter to have bMn proved or ad- 
mitted, the Sheriif does not find anything averred suffioient to 
prove that the station at Keith is a princqial office. It is 
therefore unnecessary to waste time and money by aOowing 
any proof to the pursuer on this point. The only oiroumstance 
which can be fomid among the pursuer^s avennents or record 
from which it can be contended that the Keith station is a 
principal office, is the solitary circumstance that the railway 
ends, or rather unites with another railway, at Keith, that» 
as the pursuer e acp r o s ses it, the station at Kdth is a ter- 
minal station. But the two statutes of 8 and 9 "Viet both 
contemplate its bong an exceptional case, or at all events not 
as one of universal ooconence, when there are more principal 
oflioes than one. Yet every railway must have two ends, or, 
as poTBoer caUs them, two terminal stations. It is quite cer- 
tain, thra, that these Acts do not consider a terminal station 
and a principal office the same thing; and as no spedfio aver* 
ment is made from which it can be inferred that the KeiUi 
station is a principal offioe— except this, that Keith is one of 
the ends of the railway — ^the pursuer hsa fiuled to show, and 
has laid no proper ibmidation for proving, that Keith station 
is a prindp^ offioe. It is quite dear, Uierefore, that he has 
not taken the benefit of the iTlauses or of the Bailway Clauses 
Consolidation Acta. It has been held, however, by the SherifiT- 
Substitute that the word "may," in the statutes referred to, is 
purely permissive. Let it be assumed, then, that the present 
is not one of those cases in which "may" is to be reaid in a 
statute as equivalent to "must." The utmoet that can follow 
is that the pursuer may be entitled to show that he has exe- 
cuted his summons in a manner which would have been good 
ftt common law if neither of these statutes had passed ; but 
tiie pursuer hardly seems to allege this. Hie Great North 
of Scotland Company Bailway Act, 1846, 9 and 10 Vict, cap. 
Ill, is not dted by dther of the parties. But it is a public 
Act, and it provides that the "companv shall be incorporated 
bv name," etc., "and by that name BhaU be a body corporate." 
If the railway company, then, has not been dted in the man- 
ner introduced by the two statutes ahready referred to, and if 
pursuer was at liberty to serve his summons in the form pre- 
viously in force in common law, he must at least show that he 
has served it in sudi a way as would be edectual at coomion 
law agunst a body corporate, and this he dearly has not done. 
If the summons liad been served at a meeting of the share- 
holders, who constitute the body corporate, or if any form of 
service effectual at common law against a body corporate had 
been used, it would then have been neceesary to determine 
the proper effect of the word "may" in the statutes referred 
to. But, as the case stands, there is no occasion to indicate 
the opinion which the Sheriff has formed on that point. The 
pursuer joined issue with the defenders before the Sheriff-Sub- 
stitute on the record as it now stands revised. On that record 
he entered into debate, and, after hearing, demanded and re- 
cdved the judgment of the Sheriff-Substitute. He has discussed 
the accuracy of that judgment under appeal before the Sheriff, 
without stating any objection to the record. He has expressed 
no desire to alter his averments, and, in these drcumstiuioes, 
although it would certainly have been better if the record had 
been adjusted and closed, the Sheriff thinks that the pursuer 
must be held as abiding by the avennents on record, of which 
he makes no complaint; and tiiat it would be wrong to post- 
pone any longer giving judgment on the efficacy of tiie service 
of the summons. 

The puisuer then appealed to the Circuit Court at 
Aberdeen. 



Mr Bettie, for the respondents, maintained that the appeal 
was inoompetent, in respect the Sheriff Court Act (16 aiMl 17 
^ct., o. 80, see. 22) provides that it shaU be incompeteot to 
remove from the Sheriff Courts or to submit to the review of 
the Court of Session or the C&euit Court of Justidazy, or of 
any other court or tribunal iHtatsoever, any cause of the value 
of less than £25, or any intedocntor, judpnent^ or decree in 
the same. 

Mr Badenadi-Nioolson, for the appellant^ anpportad the 
competency of the appeal He contended tiiat^ abeolnie as 
the language of the Sheriff Court Act was» it could never have 
the effect of depriving the Supreme Courts, indnding the 
Circuit Court of Justiciary, of all right to take oognisanoft of 
a Sheriff's judgment^ though the value of the action in whodi 
it was pronounced was lev than £25. If, for instanne, the 
Sheriff were to entertain and dispose of sodi an action, though 
he had truly no jurisdiction in the matter at all, the Supreme 
Court could put him right; and the same would hold idien^ 
having jurisdiction, he, from a^nice or any other canse^ re- 
fused to exercise it Tlie present case came mder the latter 
category, for the Sheriff in holding that the pursuer had not 
evened a suffident dtation, had, in effect, held that he had 
no jurisdiction in the eass^ for the respondents had been dted 
at the Kdth station, witUn Banfishire, whidi was said to he 
a prindpal offioe of the company. On this ground akoe the 
interlocutor under appeal did not come under the opuration of 
the section in question. 

The Lord Justioe-Clerk, after consulting for aome time wift 
Lord Ivory, said — Th» Court is d opinion that this objeetion 
to the oompetencv of the appeal must be repelled. It is 
founded iroon the 22d section of the Sheriff Court Act of 185S| 
which makes it incompetent to remove from the Sheriff Comrt* 
and bring under review in the Court of Sesdon, the Court of 
Justidaiy, or any other tribunal whatever, any eaae not 
amountinjg in value to £25. Now, acoording to the view iHiieh 
we take S the ground of appeal in this eass^ this is not a pro- 
cess of review in the proper sense of the tenn, and it is qdts 
imposdble to attadi any diflerent meaning to the words "to 
remove from the Sheriff Court," thaa is implied in the otter 
alternative expresdon, "to bring under review," because the 
eibct would be to give a diffiarant meaning to thoae wordc 
it would be this, that wherever a Sheriff pronounced an intar- 
locutor— however radically defective in jurisdiction, and how- 
ever completdy beyond his competency as a judge— it would 
be impossible to obtain any redress against him in the Gomt 
of Sesdon, or in any court whatever. The true coostructiaB 
of the 22d section of the Sheriff Court Act then is, that it 
prohibits review of the Sheriff^s judgment in any action under 
£25. But the present case is said to be one in which the 
Sheriff has not pronounced a judoment in the case, but ha^ 
on the contrary, refused to entertam it— refused to entertain 
it upon a ground which substantially resdves itself into a re* 
fuaal to exercise his jurisdiction. Ko doubt, the form of the 
preliminary defencee in the infoior court is, that the serrios 
IS bad; but the service is said to be bad upon a ground wtish 
goes also to exdude the jurisdiction of the Sheri^ and the one 
resdves itself into the other. It would have been as mndi to 
the purpose to state this in the form d an objection to the 
jurisdiction as in the form of an objection to thie fonn d ser* 
vice, and the mere change of a form cannot alter the proper 
chancter of the plea. If this railway oompany carries oo 
budness at Kdth, and has a prindpal office at Kdth, tbeiw 
unquestionably, it is subject to the jurisdiction of tte Sheriff 
of Banffshire; and if the Company hss business in Kdth, sad 
carrying on business there, then it nubvbe wdl said that the 
second point was predsdy the same. The Sheriff, in holffiog 
that there is bad service, was, in effect, hdding there was no 
ground for his own jurisdiction as Sheriff In that re^Mct I 
think the Sheriff has gone wrong — gone wrong in a matter 
which does not come here to be set right in procees of review, 
and which podgment really amounts, in technifial teems, to sa 
excess of jurisdiction, because it is a great oonstitutiond 
maxim — <'/uder tenttiw imperliri judicium sft&n." And 
wherever that rule is followed by a judge refusing to exaniw 
his jurisdiction, he is committing an excess of power which ii 
the same in Idnd as if exerdsing jurisdiction ov« ^3^ 
matter of territory where he had no right of jurisdiction . We 
therefore repd the objection. 

Lord Ivory concurred. 

Hie Court having then sustained the competency of the 
appeal, Mr Niodaon proceeded to aigue thai um int ' 
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i^peAlad agunflt wm ill-foimded and ahonld be rocalled. He 
reed Amgee from tiie veoord to ahow that it waa avenred 
that the Keiih atation, where the Bummone was aeired, wae a 
pEittdpal station of the respondents' railway, being one of the 
terminal stations of their Cine^ where they had a "manager^s 
room," refreshment rooms, engine-hoosev staUes^ extensive 
goodsr^hedSy etc. There was, therefore, sufficient ayerment of 
oomplianoe with the section ISO of the BaUway Clanses Aot, 
if uat was indispensable to a citation of the company. 
Bat, nnder the authority of the case of the Aberdem Jtatlway 
Company v. Ferrier, 28th Jan., 1854, it was quite sufficient if 
service of the summons took place at any station of the re- 
spondents' railway, whether a principal one or not lie rail- 
way company was a trading company carrjring on business at 
ea(m of its stations^ and could be competency cited at any of 
them. 

Mr Bettie submitted that the case of the Aherdem Raalway 
Company t. Ferrier was quite inapplicable, because thoe one 
copy of the summons was transmitted by post to the principal 
office in Aberdeen, while another was served at the station at 
Brechin, within the jurisdiction of the Sheriff of Forfanhire, 
who tried the case. 

The Lord Justice-Clerk— The Court did not xest their judg- 
ment at all upon the frtct of the copy of the summons being 
sent to the principal offiuoe at Aberdeen. 

Mr Bettie— The recent English case of Oartm v. the Oreat 
Watem Railway Company, 4 Jurist, 486, settiod that service 
at a terminal station, such as Briiitol, was not service under 
the Bailway Clauses Aot» the chief authorities of the raUway 
being in London. 

The Lord Justice-Clerk— In Feirier's case the Court didn't 
go on the statute at aU. 

Mr Bettie — If the service is not under the statute, it must 
be aeoording to the rules of the common law as to tiie sorice 
on a corporation, and it would never do to hold that you could 
cite a corporation by leaving a copy of the summons against it 
at any ^aoe where it happened to have an agent. 

The Lord Justice-Clerk was prepared to decide the case en- 
tirely on the authority of the case of Ferrier. That case went 
on tne ground that the railway company canned on busoness 
at Brechin, so as to have a trading domicile there. It thereby 
became liable to the jurisdiction of the Sheriff of Forfarshire, 
in which Brechin lay, and also to be cited there. In that 
respect the two cases were on all fours with each other. 
Keith, like Brechin, was a place where the rulway company 
had a trading domicile, and there they could be sued and 
cited. He (the Lord J.-C.) oould not have gone in the &oe of 
the case of Ferrier, even had he been dispoeed to differ from 
the reasoning in the opinions delivered in that case, which, 
however, he was not. 

Lord Ivory concurred. He had taken part in the decisioii 
in Ferrier^s case, and thought it well founded. If it had been 
necessary to rest the judgment on Uie statute, more might 
have been said of the English case which had been quoted. 
Bnt going, as the Court was doing, on tiie common law, the 
case was not of value, because they rmUy knew nothing of the 
common law of England, or to the dtation of corporations or 
trading companies. 

The Court snstainod the reasons of appeal, recalled the 
Interlocutor appealed against, — ^found that the pursuer 
had averred facts sufficient to infer good servico on the 
Bailway Company, — ^remitted to the Sheriff to proceed 
with the cause in conformity with those findings, and 
found the appellant entitled to expenses. 

Cowud for Appellant-^, Badenoch Nicolsok, Esq.; 
Agent-^AMEB Gobjoon, Solicitor, Keith. 

Onmsel/or RatpondenU — ^Middleton Rsitie, Esq.; 
Agents — Adam & Akdsbbon, Aberdeen, and £. 
MosTZMXB, Solicitor, Banff. 



7th NOYIKBlll, 1860. 

SHEBIFF COUBT, INYEBNESS. 

(Mb Shebifv THomov.) 

Macqttben v. Gbant. 

Bond of Presentation. — In an action upon a Bond of 
Presentation^ circujnstances which held that it was not 
proved that the debtor had failed timeously to present 
himself 

ALEXAin>BB Macqusen, fanner, Daless, having appre- 
hended a debtor on dvil diligence for a debt of about 
£40, the debtor craved to be liberated for a few days. 
The pursuer consented, on condition that the debtor 
should find caution to appear on a certain day. Bond 
was accordingly granted by the defender, "to present 
the peraon of the debtor on Monday the 18th day of 
April, at twelve o'clock noon, precisely" under the 
penalty of paying to the pursuer the debt and expenses. 
On the day fixed for presentation, the officer in charge 
of the warrant attended at the place and hour appointed, 
and having waited for a short time without any appear- 
ance of the debtor, he left the phice, declaring the bond 
forfeited. Just as the o^cer was leaving the place, the 
debtor appeared, and going up to him offered to give 
himself up as a prisoner. The officer declared it to be 
'* too late," and returned the warrant to his employer. 
The present action was then instituted against the 
cautioner for payment of the debt, interest, expenses of 
stamping the bond, etc. The pursuer contended that 
the bond fell to be strictly interpreted, the defender being 
a law agent, and having fixed a precise hour for present- 
ing the debtor; the cautioner, on the other hand, argued 
that the obligation in the bond was substantially fulfilled 
by the offer of the debtor to become prisoner half-an- 
hour after the time fixed, and that the short delay which 
had occurred having been occasioned by stresB of weather, 
he was not liable in the penalty. A proof having been 
allowed and led, the Sheriff-Substitute pronounced the 
following Interlocutor: — 



<(i 



The Sheriff-Substitute having heard parties, and con- 
sidered the proof and whole case, finds, in fact (1), That on 
the 18th day of April, 1869, the defender signed a bond, by 
which he obliged himself to present John Moodonald — against 
whom the pursuer hdd a personal diligence-— to any officer 
holding the said diUgence, within his, the defonder^s, office at 
Grantown, ' at twelve o'clock noon precisely,' on Monday, the 
18th day of the said month of April; (2), That Lochlan 
Maoqueen, a Bheriff*s officer, «nployed by tiie pursuer, having 
gone to the defender*s office, at or about too said hour of noon, 
on the 10th of April, holding the diligence against the said 
John Macdonald, and having with him two asuBtants, the said 
Maodonald offered himself to the said officer within a short 
period after tiie said hour of noon, while he still held the 
diligence, and before his assistants had left him, and that tlus 
took place a few yards from the door of the defender's office^ 
from which the officer was departing, whilo Macdonald waa 
rapidly approaching it for the purpose of surrendering himself; 
that it has not been proved at how many minutes after noon, 
of real time, this took place, but that^ according to one dial* 
plate of a public dock in Grantown, by which the inhabitants 
are wont to regulate thdr business, it was not more than 
twelve minutes after noon, and according to another dial-plate 
of the same dock it was more than half-past twelve; (3)^ 
That upon the said Maodonald then presenting himself to the 
officer, the latter refused to apprehend him: Finds that, in 
these drsumstanoes, the defender is not liable to the pursuer 
ia the warn ooodadtd for; thsvdfora aswildM tin dvendef 
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from tlie oonoiukm of tlio mHoii, and 
Uftbtoin 



niidite 



The punoer appetM, bat Uie Slwriff-FriiicipaL 
adhered. 
Ad. M. MiOLinrAV. AIL X 



9iH NomiBBB, IMO. 
SHERIFF COURT, GLASGOW. 

(Mb Sbbbot SniiiHnv.) 

FsBGCsoH & Co. V. Gbobos Wiluamsok. 

pfooesB— Sammoiia— Relerancf of— Sale— DdiTery.^-il 
nmmomslibeaedffoodi<uioklom^f;inik€eomdaee»denee 
it wa$ averred that Aey were eM amd delivered. HMy 
that this was not fudk an expoMriom of tfte ort^Moi 
ground* of action as to warrant the dismissal ofAe 
action. 

T^ADflaction — Error calculL-^A transaction opened up to 
the effect of allowing a proof hg the party's writ or oath 
of ike existence of essential error, and an error calculi. 

The poTsoen sued for recovery of £33 10b. lOd. sterimg 
for gooda aold by the pnnnen to the defender aa per 
account, and the som of 10b., being the amount undia- 
charged under date 2d July, 1859, through an enor of 
calculation in another account rendered by the purBuen 
to the defender, and paid bj him and now in hia poaBea- 

81011. 

The record ynm made up by condeaoendence and 
defencea. 

Hie pursneni' statementB of the canae of the action are 
contained in the following artideB of their condeacendence. 

Art. S. The purBuerB Bold and delivered to the defender 
70 pieces of M*^""*- on the 17th day of May, 1859, 
at 98. 7d. per piece. These goods were not handed by 
the puisners themselves or by their servants to the 
defender, but by Messrs J. & G. Aikman, scourers, 
bleachere, and finishers, Paisley, on their behalf. 

Art. 4. By inadvertence, the pursuers mislaid the 
advice-note of said delivery handed to them by Messrs 
Aikman; and they afterwards inadvertently, and in 
ignorance of said delivery, granted a receipt as in full to 
the defender for the sum due to them, exclusive of said 
goods, aa in ignorance of, or without adverting to, the 
sale and delivery of the goods in question. 

Art. 5. The said 70 pieces of balzarines were sold and 
delivered by the pursucra to tlie defender, but the price 
thereof haa never been paid by the defender to them. 

Art. 7. By an error of calculation, 185 pieces of goods 
at 8s. 6d., entered under date 2d July, 1859, in said 
account are charged £78 28. Gd., in pbtcc of £78 128. 6d., 
io that the said account is erroneous to the extent of 
ten fihillingR^ which sum still remains due to the pursuers. 

These statements were denied, or averred to be irrele- 
Tant by the defender; and the error calculi in art. 7 was 
denied, and averred to have been a sum allowed by the 
pursuers in name of commiaaion on a bill of exchange 
which the defender agreed to make payable at Bradford, 
in Yorkihirai to mit the puxwwri. 



Artidea 2 and 8 ol tiie deCoDder^a itatemflBta am aa 

Art. 2. On or about the llih day ol July IbOowing, 
the puTBuer called at the'defender^B wardtooae, in Gkea- 
f ord Street, for a aettlement ai alL trai— ictinwi befeween 
them, aa it waa about the end of the aeaaon; andaaettle- 
ment waa therenpon made, and a receipi in fmU for all 
gooda 1^ to that date granted to the <lftf*«Hfy hg tiis 



Art 8. Hie delender had several new tranMctiona with 
the pursuer after aaid aettlemesut, but no claim was ever 
made for the gooda in question until about the end of 
December last, when the pursuer who had called at the 
def ender^B waiehonse mentioned that he was 70 pseces 
short in executing an order for a gentleman in T^n gjiwi 
and that he Buppoaed aaid pieoea must have been defivcnd 
by mistake to the defender, aa he could not othcrwisB 
account for them. The defender immediatdly aiwiiul 
him that such could not be the case; and aa he hai but a 
a small bnainesB, such delivery ooold scarcely have taken 
place without being immediatdy observed. 

The defender pleaded-~(l). The libel k inderanti 
and ought to be diamisBed, the facta aa djackaed in tin 
condescendence not supporting the averment of Bale; 
(2), Hie Hbel not containing any ground of liability in 
respect of delivery, all averments in the condescendenoe 
to that effect are irrelevant, and ought to be atmok out; 
(3), The receipt in full of 11th July, 1869, cannot be 
reduced in this Court, and the pursuers are effectually 
haired by it from insisting in the present daim; and(4X 
No goods being sold and delivered by the ponner to die 
defender, the present action is unfounded and untenable, 
and ought to be diamisflfd with coats. 

The record having been doaed, and partiea heard, the 
Sheriff-Subatitnte pronounced thia Interlocutor:— 

Having heard paHies* procurators on the closed reeord and 
made a^risaodmn: Flndi^ in point of iieti that the rnmrTnrinno 
of ths action aa hbelled ia the wmnnons, are (1) ibr payiMMft 
of £33 10s, being the piioe of goods sold to the defendor per 
aoooonti and dated 17th Kay, 1859, aanezod, and (3) lior pay- 
ment of the amount nnderchiuged, per e t foi tm esiadi, in aa 
item, imdor date 2d July, 1859, of an aoooont pravioaaly van- 
dered and paid by the defender, and in his poaBen&on: Efatds 
that in defence, tiie defender darnM both grounds of actioB, 
and pleads that on 1 1th July, 1859, the partSes aipiared 
Booounts and transacted, the dctoder granting the pnianert a 
bill for £S8 Oe 6d, and receiving from them the xeoetpt Ka 
12/1, containing the dedantion that the said bill eettlea all 
claims for goods up to date: Finds that the record having beai 
made up by o op d eecendence and defenoai, the punoen in thsr 
oondescendenoe aver that the goods sued for wen sold and 
ddivered on the date Hbelled, bat as the goods wen handed la 
the defenders by Meears J. k G. Aikman, soooren, hloachtii, 
and fimshen, Paisley, on their behall^ and that having thioi^ 
inadvertence mislaid the adviee note of delivery, they, by oob- 
tinned inadvertency and ignorance of the deliveiy, eetded 
aoooonts with the dJefender on 11th Joly, and flraated the asid 
receipt in full of all daim without indudi^ the price of said 
goods, or having said error oonected: Finds that the deisBdar 
has stated objections^ and ooneqxmding preliminacy pleM to 
the poTBuecs so expanding their conclusions: Finds ttat the 
pursaers are not entitled in their oondescendenoe ao to estsnd 

original conclusions of their action, as to eashnce the additional 
gnnmd that pa jment of the sum sued for is doe^ beoanw of 
error or omimion in settling on 11th July, whkh is the £m4^ 
on whicfa the pursuers now desire to put their caaa: Tlienfoa 
limits and r e sU -i cto the same to avennsnt of aala aa atatsd in 
the summom, and so he sustaina the pciUmfaiary plsas^ and 
on the msiits: Fbds, in point of law, that te ■ 
No, lS/1, bars the puienen^ right of aottoB, aai 
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dlnbiigw aU dalmi aft tbair laalMies, fbr and in iMpert of 
foodi sappliad to tbe deAndar aft and prior to tlM date £a«< 
and oompnliandi the itaoM aned tor, Tbarafora sualauia the 
H a fian caa and a a KwIiia a the defcndar from the oondiMiopa of tho 
aetfon, finda tlie pnmieta liable in ezpenaaa, allowa an aooount 
tbanof to be lodged, and renita the Muna to tbe aadiUnr to tax 




Hon.— Aa laid in the tammonL tbe action ia exaolljr met 
hf te diaebaige pled in defence. Bvt to overame the flfieoft 
ef tbaft diMbaige, the panocn have intvodnced into the n- 
eoffd amnMBti^ and aft the debate maintained pleaa upon 
tham whkh ao snatly extended the gnmnda of liability aa to 
make an waannilljr new oaae. Now thk cooiae ia quite dia- 
aonanft with pncttee aa weU aa oppond to the prindplea of 
plea ding; the oondeaoandence may elaborate the lacta on 
whac^tteoanaeof actkn fai the aoaunona mti, bat tt ia in- 
oompeteDt to make it compMhend fraoh medim amdmdmdL 
But aappoee the action to atand aa diaeloaed in the oondea- 
MBdanoe, the Sheriff-Sabatitote ia of opinkm that the «i- 
ehaise in ita lagal affBoft xemalaa mnmpafared. At ita date the 
partfaa trmaaeted and aaftfed; and now, without any aOagn- 
tion of deoait or fraod on the defender'a pact Inading to that 
aettfamantk but on a atatamant of inadveiieaoj of their own, 
the paiaaatB aeek to re-open the traaaaetion and demand paj^ 
mant of aoma which thej allege had ben omitted. Tlda 
nroond, however, ia inaoffident to diaturb the traaaaetion, and 
to aoetain it would lead to very miaddevooa oooaequenoaa, 
viewed aimply aa a oommeroial queation. Henoe it ia that 
the doctrine of tnnaactlon jealonaly gnarda onaetUing what 
the partiaa have themaalvea daUberatefy doaed, except in the 
eaae of frand, or aome auoii mimm reale. On thia aobjeet 
Lord Kamea hae theee pertinent obeervaliona:—'' There are 
whare juatioe and utilHy take oppoaite aidea, whksh ia 
ia the oaae whare a traaaaetion extnmaly nneqoal 
by error. Thare the juatioe of afibrdiag reBef 
la obTioua; but than a tranaactkn, by patting an end to 
atrife^ ia a lavouiHe of law, and it ia a^^unat the intanat of 
the poblio to weigh a tranaaction in the nice balance of giaina 
and aeruplaa. A man, by care and attention in malong a 
tnnaaeticn, may avoid error; but the bad conaequenoae of 
opening tranaaetiona upon everj ground of equiW oaanot be 
avoided. Juatioa^ theralbr^, muat in thia oaae yield to utility, 
and n t tan aa cHon will be aapported againat anora aufBoient 
toovertum other agreementi.' l^rim^Oeaof £jmi^, B,^ 
ohi^ vii^ ed. 1825, p. 864. Hie counter pert of the mle 
whioh Unden a onditor reooveriog where in a tranaaction he 
haa^ thrai^ hia own ndatake^ accepted leaa than he might 
have exacted, ia found in the oaae of a debtor, who, through 
«Rar, haa made a payment which he waa not legally bound to 
make, or who haa paid, in ignorance of fMsta which he had 
the meana of knowing if he had inquired, the debtor in either 
eaae haa no remedy any mora than the onditor. See thia 
principle illuotrated in mUim v. Si^dtdr, Houae of Lordi, 
7th Deoember, 1830, 4 WiL and Shawa, 898; and iKxon v. 
MumkUiMd Oomtfl Oo., 17th September, 1881, 5 Wil. and 
8hand,535. 

Apart from the inexpetfienoj of diaturbiag the tranaastion, 
aa evidenoed bv the receipt refeiied to, the general diJcAoiye 
aft tta cl o e o of all claim for gooda up to ita date-M>fl(er aa 
additional lagal impediment to the cbim. General diadiame 
of thia nature have alwayabeeD held eabotual to endude debto 
of the daaa whioh the ptttiaa at the time had in contempln- 
tion to extingu&di, whether the amounti were actually greater, 
or were even omitted altogelher. The doctrine » briefly 
alafted by Brakine. "A general dauae aubioined to the dia- 
cbaqpe of a apeoial debt, comprahenda all debta of the aame 
aori irith that wUoh ia apeolally diabharged, HhaoA they 
dMNdd be for greater Buma.'^ Prineiptm, m. U. 

'Dm Interiocittor was aiipeatod, and Sir Aichibald 
Aliioii pranoimoed this jodgment:— 

Haviag heard p atil aa ' proeqgatorittndar the Pttanarif appeal 
mm the intetlooator appealed againet, and whole proneaa, for 
tfca r iiaeBB ataftid In the folknAig note, and in reepeot the 
oAr en reeord to prove their eaae by writ or oafth of 
der, and the referen c e propoae d ia aobatantfally a re- 
of ih» whole canae, whioh ia at all timea competent 
In Iha feea of te rieariat written dooamanta. BeoaUa the 
nMnoonnr nnnBiiaa va iwifWi mm mofa aniweri auoiwi 
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the paraner a proof by the writ or oath of the defender, of 
their allegaftu»a on reoord tending to aupport the action, and 
fbr that mnpooe granta diligence aft the mctanoe of the por- 
auera agMnat havera for recovery of all writinga of the defender, 
or entnee in booka beering on the aukject^matter of the action, 
aa are eubeequent in date to the recript Na lS/1, pro d oeed 
and founded on by the defender in bar of action, and lendta 
to the Sheriif-Subatitute to fix a diet fn taking the examina- 
tion of the havera and the oath of the defender, ebould auoh 
mode of proof be reeorted to by the puiauen, on their failing 
to eataUiah their eaae by the defender'a wri^ and to do farther 
in the cauae aa to him may aeam Juat 

Non.— The queation diaouaaed in the intariocotor and note 
of the Sheriff-Subetitute ia, whether the grounda of action 
atafted in the oondea c e n danoe^ are or not included in the aom- 
nmna. The Sberiflf doea not tlunk, aa aft n t eae n t adviaed, that 
the oondeacendence ia contradictory of the ground of action 
Hbelled on in the anmmona, or that it la auoh an extenalon of 
the ground of liabilitv otated in the fibel, aa to make it in 
reality a new oaee, although the condeaooudeace doea oontain 
mora detailed focta and explanationa in aupport of the oo a trao t 
of aiJe libelled on in the aummona. The facta avened in the 
coodeeoendenoe, are in reality a reply to the defender^a nvei^ 
menta which are oalcnlated to elide the libel, and aaem, there- 
fore, to be embraoed or covered by the ground of liability 
libcUed on generally in the aummona. Bat when the proof bv 
the defendera writ or oatii now allowed, comee to be adviae^ 
it win be aeen whether the focka thereby eataUiahed are or 
are not contradictory to, or an extanrion o^ the ground of 
action aet forth in the aummona. 



AeC J. KimasH. 
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14TB NOTIMSKB, 1860. 

8HBBIFF GOUBT, GLASGOW^ 

(ICe Sbbbiff Stbatbebh.) 

Susan Barr v, Coluks, Ban's Executor. 

ImbedHty — ^Evidenoe— Power to sue and disdiatge. — In 
an action^ to which it wot pleaded in defence thai the 
pursuer woe Jram imbecility incapable of managing her 
awn ajfmre^ or of granting a diecharge: HeU that as 
the defence applied boA to the merite and to the imt anet^ 
it was competent to prove her mental capacity in the 
proceee, and a proof allowed accordingly. 

This action concluded for, — (Ist), £100 of a legacy left 
by the late Archibald Ban to the pnraoer, payable the 
fint term of Whifesiuiday or Martinmas that should occur 
twelve months after the death of the longest liver of the 
legator and his wife; and (2d), Of £100 to account of 
the share of the residue <k iJie trust estate of Archi- 
bald Barr, which rested in the ponmer as one of the 
children of William Barr, and one of his residnaty 
l^^atees. The minute of defence stated that the sums 
sued for were due to the pnnner, but that she was in* 
ci^ble of granting a proper and valid discharge, or of 
managing }ffit own affairs, in consequence of imbecility 
of mind, as the defender was erediUy infonned and 
averred. 

The reoord having been dosed, the Sheriff^Siibrtitatg 
pronounced this Interlocutor:-^ 

Having heard parties' prooaraton on tiie closed reoord« 
Finda it admitted by the defender that the soma okimed in 
thia action are due to the ponoer, but it ia averred that the 
latter ia incapable of gg»ting a proper and valid diaBhawe^ or 
of maniyng her own affidi% fkoin imbeefllty of mind: Flndi 
that^ bifeia pi^flig tlniiBH «?m"!t^ tht drfiwltf li wtitM 
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to hmr% a diiduugo, giaated by a party hftTing UgtX oapMity 
to do to; and that, if thA ponoer be in the condition itaked, 
the defender wonld not be wananted in pajring the aiuns oon- 
dnded for, nor in nfety to aooept her diacfaarse: Finda that 
the defender does not iJl^ge that the porraer naa been oog- 
noaoed, nor that ahe ia nnder reatraint» and that it ia incom- 
petent in thia prooeaa to oognoaoe her: but Finda that, aa t]be 
p g o fo aaed porpoae of the defence ia not to remove from the pe- 
titioner the management of her own affiura, but to have a 
curator ad litem appointed to grant with or for her an effectual 
diabhaige— if it be proved that ahe ia legally incapable of doing 
ao heraelf— and beotuae^ if the pursuer be in the state repre- 
aented, the instance of this action is radically bad, it is 
proper, omte omnia, that the pursuer should appear before the 
Sheriff-Substitute, and, if neoeaaary, be remitted to medical 
practitionerB for examination and to report: Therefore, in thia 
view, appointa the pursuer to appear befon the Sheriff-Sobati- 
tttte, iinthin hia cfaunbera, on fiftiBenth May current, at eleven 
o'dock forenoon. 

Non. — It waa denied for the pursuer that ahe wis in the 
mental condition aacribed to her by the defender, and certifi- 
catea Kave been produced atteating the soundness of her mind. 
But such certificates an not, per m, sufficient, and other and 
more satisfactory evidence must be produced to obviate the 
defence. The Sieriff-Sobstitute thinks the course proposed ia 
that moat likely to bring the £act to an immediate isaue; if, 
however, it haa not that eflect, the defender most be prepared 
otherwise, and in competent form, to eatabliah the objection 
which he haa stated. The objection taken goea to the vali(Kty 
of the inatance, and it ia the punuer^a intereat to have it in- 
veatigated, for it haa been settled that an action ia incompetent 
wbax^ haa been raised in the name of an unoognoaoed fistooua 
person, although one of the objecta contemplated waa to have 
a curator ad litem named aa aoon aa the cause came into court 
JUid V. Jh^, or Held v. OtJUrt, 19th January, 1839, 1 Dun- 
lop, 400. 

PartieB* procuraion were again heard by the Sheriff- 
Substitate, who thereafter pronounced the following 
Interlocutor: — 



met with the procorators of the parties, and seen 
and conversed with the pursuer. Finds it necessary, befora 
disposing of the defence set up, that proof of the pursuer^s 
alleged imbecility and mental defect should be adduced: 
Theroforo, beforo answer, allows the defender a proof that the 
pursuer is incapable of granting him a proper and valid dis- 
charge for the legacy in question, or of managing her own 
affiurs, in conaequence of imbecility of mind: Allows tiie pur- 
suer a conjunct proof: Grants diligence at tlieir instance, 
reepectively, against witnesses and havers, and commission to 
any of the depute-clerks of court to take the depoaitiona of 
havers, to receive productions, and certify exhibits, to be re- 
ported forthwith; and appoints the case to be eorolled lint 
court day, that a diet may be fixed for said proof proceeding. 

NoTX. — ^nie plea stated by the defenders as noticed in a 
previous interlocutor, applies both to the merits and to the 
mstanoe. On the one hand, the defenders are not bound to 
pay the legacy claimed by the pursuer, unless she is legally 
capadtated to grant them a valid diacharge, which they main- 
tain that from mental imperfection ahe ia not; and on the 
other, if the pursuer be in this condition, it is a settied point 
that she is not entitied to insist in the action. But verr 
serious difficulty haa been experienced by the Sheriff-Subati- 
tnte in determining the proosdure to be followed. It waa 
preaaed upon him, and he acknowledgea the force of the argu- 
ment, that aa the purauer waa uncognoaced, ahe waa entitied 
to the legal nreaomption that she possessed sufl|Bient mental 
atrength ana aptitude to discharge such business duties aa 
femalea in her rank of life are accuatomed to perform; and 
that the defemlen were not entitied, by raising a plea of the 
natora urged, to make the present process a vehide for hav- 
ing her indireotiy cognosced, nor waa ahe bound to aubmit to 
any personal oraeal which a proof of the plea would pro- 
bably involve. On the other hand, the defemiers maintained 
that as they were aware of the pursuer^s condition, and it 
could be proved that they knew it, they were exposed to 
Qballenge at the instance of her next^f-kin, or other relatives 
entitled to be appointed curator homt to her, in ease humh&t 
(hi ihoold be fonMHy oog&oMed for paying her a lom wlM 



ahe waa inoapahls of administering, and annwpting a diauhat ga 
firom her which they knew ahe waa legally incapabla of grant- 
ing. Beaidea, in Iteid v. Ihf or Md, fimeriy dted, the 
pursuer waa unoognoaoed juat aa here; but that did not pse- 
vent the Court holding, on the fact being eatabUabed, that ha 
waa not entitied to aoe even with a curator propoaed to be 
i^)pointed in the caoae; and farther, that the plea of want of 
mental capacity waa in no reapeet different from the plea of 
minority, aa a bar in action. Of thia latter plea it waa con- 
ceded a proof would be competent^ aa a fiMst capable ol, and 
fit for probation; and aa minotity involvea legal incapacitj to 
proaecute, the same aa idiocy, a proof of the latter fact vraa aa 
capable and fit aa the former. On oonaidentian there aasna 
no way of avoiding theproof , ainoe it ia prasaed. The dalsBoa 
ia competent, and the Sheriff haa juriadiatioa to dotenmna it; 
and although no parallel caae haa been cited aa a gnide^ it ia 
in aooordanoe with the prindplea of pleading to take the 
course followed. It must at the same time be ronfr — ed that 
snch a plea ought not readily to be 
mve oonaeqnenoes mjght follow; but the 
had occasion, in the course of a short ocnveisstiii vrith the 
pursuer, to remark a certain vacuity of eTpreaaiim, little^ if 
anything, diort of idioGj, and while ahe both comprshended 
questiona put to her and anawend them with toleaable intelli- 
gence^ yet the impresdon oi her condition waa aooh aa did aol 
afford aatisfiaotion on the pdnt raiaed, and matursr and more 
complete information is needful. Hm Sheiiff-Snbatitate mag' 
gested that stepa ahould be taken to oognoaoe the pnrsoer, or, 
at all eventa, toat application diould be made to uve a eara- 
tor bonie ^[»pointed to her, which ia the proper oonraa^ bafosa 
inatitotion of an action, whera the mental ineuaoity ia maai- 
feet, Maeketude Pet., 2l8t January, 1846, 7 Donk^p, 283; 1 
Shand'a Practioe^ p. 161. But the defendera aay truly that 
they have no titie or power to make auch an application, that^ 
being limited to the pursuer's nearest agnatea and Hmw^wi 
(Aot^ 1685, a 18); and the purauer, through her agents daoiod 
its neceskty, and nfused to allow it» on the ground that aba ia 
aane, and her rdativea would not interfen. Jn thia impsao- 
ticaUe atate of mattera, even if application could have oompe- 
tentiy been made by the defenders, the Court would nol 
grant it, in caae the pursuer choae to appear and deny in- 
oapadty, and ahould oppoae it, Jhwma v. Dowmet, 26th ICay, 
1848, nported 2 Shand'a Prac., p. 1008; Tkome om JmUeied 
Faetort, etc., p. 69. The Sheriff-Substitute next reoommanded 
a nmit, of mutual oonaent, to a medical practitioner of emi- 
nence to inquin into the poraner'a «»dition and ropor^ 
but to that course the defenders would not accede!, and in- 
aiated on proof; nothing, therefore, remained but dther to 
ropd the plea, or to admit to probation the fiMSt aHegad. 
The queation to be determined ia only incidental to the action* 
and can have no other efieot than to aid ''^ipiTwal of it^ and 
cannot poedUy alter the pursuer'a preaent interests otherwiaa; 
atili it 18 one of peculiar ddieacy to meddle with, and wbioli 
more Mpropciately bebngs to the nobile t^fieUiM of th« 8n- 
preme Court; but aa one party cannot, and the other will not 
resort to that tribunal, however rdootantiy, the Shsriff-Sobati- 
tute feela oonatrained to allow the ptooL 

The pursuer thereupon appealed; but the Sheriff (Sir 
Archibald Alieon, Bart.) adhered. 



Act. Gatdt Hamiltok, 



AU. J. P. 



13TB KOVUCBBB, i860, 

SHERIFF COURT, GLASGOW. 

(Mb Sbibifv Bell.) 

TitAViuiig & Son o. Uendebbox k Co. 

Wreck— Insurable Interest—il merchant ordering goodn^ 
ike quaniUy and prices of whidi areficed, has, accord* 
ing to ike custom oftradc^ an inswrdbU interest in tka 
goods; the possession o/the taooice, or At name i^the 
i^>t hMg wmcmwrifjor Ukalptopoif, 
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DdiTor^— Bisk.— JVom (he moment of shipment^ or d«- 
Uvery to a earrier^ if that be the mode of carriage 
ordered^ the goodi are at ihe ri$k of the purchaser, tmd 
it is hit duty, not that of the sellers, to insure, 

Tbm defefoders, thiongh the puraaen^ agent, pnrchaaed 
20 cwt. 8 qn. and 4 llw. of refined sugar, known as 
^^Titler*8." The purchase was made on the 11th July, 
1859, and the order despatched to London on the after- 
noon of that daj. 1^ goods were shipped by the 
steamer ^' Canon'* on the 18th, and an iuyoice was 
posted at one of the London receiYing-houaes the same 
day; but it bore the London poet office mark of the 14th, 
and was not received by the defender till the 15th, and 
had the Glasgow poet office mark of that day. The 
Canon was sunk off the coast of Norfolk early on the 
morning of the 14th, and became a wreck. The defenders 
declined to pay for the sugar, and the pursuers then 
raised the present action. 

In support of the action the pursuers pleaded — (1) 
The defenders' allegations in defence are irrelevant. (2) 
The defenders were tii tUulo to insure, according to the 
practice and custom observed in Glasgow and elsewhere, 
so soon as the purchase was made ; and having failed to 
do so, are not entitled to plead the loss of the goods 
against the demand of the price. (8) The defenders 
having failed to avail themselves of the puisoerB' offer to 
insure, are not entitled to plead the loss of the goods. 

(4) The pursuers having timeously, and as soon as it was 
possiUe in the ordinary course of business, forwarded the 
invoice of the goods, and the same having reached 
Glasgow before the veaael was due, are entitled to decree. 

(5) Generally, the defence is unfounded in fact and law. 
The defenders' pleas were— (1) The pursuers having 

culpably failed to intimate to the defenders the fact of 
the shipment of the goods libelled on 13th July, and the 
defenders having by the n^lect of such notice on the pur- 
suers' port been prevented from operating on the goods as 
a real right or insurable interest; and in particular, from 
insuring themselves against loss, before the loss of the 
steamer was reported on 14th July last, the defenders are 
not responsible to the pursuero in the sums concluded for. 
(2) The defenders not being in a position to insure until 
notice of shipment is received, and the notice of the ship- 
ment of the goods in question not having been posted till 
long after the vessel went down, the defenders had no 
qppwtunity of insuring, and the loss must fall on the 
pnisners. (8) More especially, the pursuers not having 
posted the invoice until after the news of the loss of the 
vessel had reached London, have themselves alone to 
blame for their fault and carelcwneM, and must them- 
selves alone wirtain the loss I'flwsw l by thdr iauH and 
caielcsHieBi. (4) The invoice itself so posted by the 
panuen not containing any precise or definite infomia- 
tk» as to the shipment of the goods in quostion by the 
steamer of 18th July, 1859, was not sufficient notice to 
the defenders to warrant them (even had it been received 
in time, which it was not) in effecting an insurance. 
(5) The usage and custom of trade in Glasgow as to in- 
surance being as averred in the foregoing statement of 
facts, the defenders were not bound to insure till notice 
of sliipment was received, and the pursuers were bound 
to give such notice. (C) The puiauers being bound to 



give timeous notice of shipment, and having failed to do 
so, the defenden are not liable for the sum sued for. 
(7) The pursuers' traveller having stated, on receiving 
the order for the goods in question, that he did not think 
they could be sent per first steamer, and it not having 
been made a condition of the order that they should, the 
defenders, in the absence of specific notice, had no reliable 
information that the goods would be sent per steamer of 
13th July, and could not therefore insure. (8) Even 
had the defenders seen the notice in the pursuers' weekly 
circular as to insurance (which they did not), there 
neither was time, nor was the said notice sufficient, nor 
were the goods promised to be sent by the steamer of 
1 3th July, so as to warrant the defenders insuring through 
the pursuers or otherwise. (9) Under the whole circum« 
stances, the pursuers alone are responsible for the loss 
which occurred, and have no claim whatever against the 
defenders for the sum sued for, or for any portion thereof. 
(10) Generally, and in the whole circumstances set forth, 
Ihe defenders are entitied to absolvitor, with expenses. 

The reocwd was made up and closed on revised conde- 
scendence and defences, and the case was then put to the 
debate roll, and parties heard. An Interlocutor was 
thereafter pronounced, allowing parties a proof pro ut de 
jure, and a conjunct probation; and a oonunissbn was 
granted to London to take proof there. On the proof 
being closed, and the commission reported, parties were 
again heard, and the Sheriff-Substitute pronounced the 
foUowing Interlocutor: — 

Having heard parties* procuiatorsy and leramfld oon* 
sideraiion of the proof, prodnotiona, and whole prooeHy 
Fiadi, first, in point of hat, that on Monday the llta July, 
1859, the defenders bought^ and the punoers aold to them, 
through their GUagow agent, Henxy Potta, the iogar in 
qneetion, oonform to the aooonnt annexed to the summons; 
Findi, that at the time of laid porchan the defenders stated 
that they were anxious that the sugar should be shipped, if 
possible, by the Carton Company's first steamer from London, 
which they knew was to sail on Wednesday the 18th July : 
Finds, that by his letter No. 7-1, despatched from Glaigow 
on the 11th Joly, Potts communicated titis to the pursuers^ 
and they shipped the sugar accordingly by the steamer Canon, 
on the 13th: Finds, that on the afternoon of the same day 
they posted at one of the London receiving-houses the uivoioe 
Ko. 10-10, but it does not distinctly appear whether it was 
posted in time to be forwarded to the Geiieral Post Office for 
that evening's post, and in point of fact the said invoice bears 
tho London Post Office stamp of the 14th July only, and waa 
despatohed by the post of that day: Finds, that the Canon 
steamer waa run into, and went down off the coast of Norfolk 
at fifteen minutes after three of the morning of the 14th July, 
and the loss being communicated to Lloyd's by telegraph, was 
known in the rooms there at forty-five minutes after tf a.ii. and 
would be known in Glasgow about the same time or soon after: 
Finds, that the said sugar having thus perished, the question 
at issue is, whether the defenders are liable in payment of the 
price to the pursuers: Finds, second, in point of law, that the 
ordinary rule is that as soon as goods are shipped for a pur- 
dMssr the subseaueut risk is with him, but the defenders 
maintain that in the present instance the risk remained with 
the pursuers, in resi)ect of their lailure to send intimation of 
the sliipment by the first post after it had taken place : Finds, 
however, that although where a party at a distance receives 
an order or an ofi'er for goods, and proceeds to ship them 
Ti*ithout inreWous acknowletlgment or acceptance, it is his duty 
immediately to intimate said shijiment, no such strict rule 
applies m a case like the present^ where the defenders knew 
on the 11th of the month that the pursuer had, on that date, 
sold them a specified quantity of sugar, at a specified price: 
Finds, that in such droumstanoes the alleged mianng of a pott 
in intimating shipment could have no effect in shifting the 
riak of the loss, seeing that the defenders were, from and after 
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OOUBTBBPOBm 




th» 11^ in M flKvmmlilt a oonditiiNi lor 
by lUp or lUpi ■• thiv wovld haw hmn had thij ben the 
aotael holdan of the biToioe No. 10-10, end thie the 
e^MdaOyee, ^/bctob thepnmien ihipped by the ymr 
which the ddbndm had indiai^: {wm Armcld m In 



ynl I, p^ 17S^, and S30-2; eee alio JMff 0$m^ SImw'i 
Xdition, voL i, p. 102): Fladi» atparmtim, fini, that it te 
not bean nored that the ponMn did not poet the invoioe in 
time for the lint poet after ihipoMnty and they, at all evenfti^ 
potted it in aooordanoe with their ordinaiy ooime of borinaa; 
andf aeeond, that even if the dflCmden had rsoe&ved aud in- 
Toloe on the nwninf of the 14lh Joly, it doaa not appear thai 
they woold have ben in any better oondition tiian they are 
BOW if thay had not prariooa i y ineorad, aeeing that the kaa 
of the Gamn moat haTO ben known in GhM^gow baibee boei- 
Boaa hom for affaoliBg an inanvMioa on the 14th, and of oooiie 
tiie Bogar oonld not have ben inenred after the leaa wae known; 
thar e fare^ and under rafara n ee to the annoKad notei, repalathe 
deh n eai^ and deoKsa againat the daCndan in terma of the 
wmflliietoiia of thf * fl i nfiH*^ t Rndathanialaoliabfein 
aUowB an aoaoont thereof to be givan i% and nmiti tiie 
to the auditor to tax and report 



Kon.— TUa caae ia in aome napeeta even more imibvoar- 
ahla for the defanden than that of Jte^ Jtowai df (h. v. Ptd- 
•Mr, leently decided in thia Court. There the mnoan 
aeted only aa oommiaB&on agante in London, and the Glaagow 
defender oould not Imow tM his order to boy gooda waa oh- 
temperad till he heard from them. Aa aeon, however, aa he 
did neer that the gooda were obtained, which waa two daya 
batore the aUpnant* be wae held to be in a oondition to in- 
ainra^ and the riak after ahipmnt waa not held to reat with 
the poRBoan ahhoi^ thef allowed two daya to elapae before 
intimating it. Here the beigain waa ooadoded on the 11th 
Jvitj; nofostheraooaplBnoaofaay order or ofler waa reaniied 
on the part of the pomun, and it ia amply proved that 
aooording to the ooatom of trade both in London and QhMgow, 
the defandarami^^t have inaorad OB the afternoon of the 11th, 



and duiag te whoU of the ISlh and IS^ aaweD, if 
better, than they oovld have dona witfi an invoioe and 
BMttt of ahipnnt in their haada. The qoanlity and valaa of 
the angan were fixed; and it waa of no nnnaeqiwnne timl tki 
praoiae ahip by which they were to oome waa miknowB. The 
defanden, therafora, moat be held to have made op thrir 
minda to take the chanee of non-ineoianoa^ and the propaitjr 
in the gooda having poaaad to thaai, the a hip m ent periahad te 
them and not to the panneea. ItahonU be<fiatiiiiotly oidar 
atood that in afl oama in whioh immediate iwtimatinB of ahip> 
mnt waa deemed aMeamiy, anoh fatimatinB waa the flait 
idikh the pin rhaaiaa raeeived that the gooda had ben netnefa 
obtained for or aold to them. Thaa,in^ndmH^I>ee.6, 1810, 
the gooda were oommiaBOiied throng an agant^ who gave b» 
notioe whatever thai they had ben either bonght or ant eff 
nntil eight or nine daya altar the ahipmant» and four after Ihi 
vaaaal had ben wrcdEed. In like manner, in ITniCif v. 
ff^UeheHM, Feb. M, 1857, the GhMgow hooee wrote to cm- 
miaaionaganta in London on theithofthemonth topnrohaaa 
certain gooda for them; hot althonc^ the agenta boc«ht the 
gooda and ahipped them on the 10th, no oommonieatMn ef 
any kind paaaad betwen the partiea till a notiee of the aUp- 
mnt waa poated on the aftarnoon of the 18th; and evn ia 
thaee dioumatanoaa, and a fortiaM of the preant caaa^ the 
Court held that the delay in adviaing the ahipmani did not 
amoont to anch ctUpa aa to impoae on the B^entB liafaifiity fcr 
the lorn of the gooda. If there had ben aa mtimation of the 
porohaae before ahipmant, there would not have ben room fcr 
any qoaation; and hare the defanden r au uir ed no intimalin 
of a pwchaae, becauae it waa made by ttianieelve% and the 
gooda ahumed in two daya aflarwarda by the very vaaeel tiny 
wiabed. 

In this judgment the partui acgoiewed. 



AeL T. O. WuasT. 



AU, B. WCuuMtL 
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SBSBIFF COUBT BEFOBTa 



8m PkvfaraiM lOegBl— 
Jcfait Stook Biakiaff Com^ptokj, 

Ai M gB Htio p — •*'! horebj aaiboiiw yoa 
to ptkj A tiM sum of £16, which 
dadoet from the ram 70a owe mo," 
with ft pennjr ttunp^ hold not ft good 
tnoifar, S. 

Aibiten. Soe Submimioii. 



A apeouJ Aot e&foroed an ■miimihiihI 
on toia&ts only, hdd that^ under 
Slit Motion of LftndB YiJafttion 
Act^ proprietors of subjects under 
£4 won aot liable, 42. 
See Poor Bates. 

AooottBt]]^. See Factor. 

Award. Bee Submission. 

Agent. See Principal and Agent 

Aetions, Snpplemeotaxy. See Pk^ooasi. 

Aoknowladiment See I O U. 

Aliment, urandchildren haye no daim 
on their paternal grandfather^s estate, 
68. See Poor. 

Agent for the Poor — ^Poor agents bound 
to nrosecnte filiation cases gratui- 
toudy, 105. 

Aaqrthment — A carter using his own 
horses and drivers but his emiJoyer's 
cart» held liable in damages for the 
death of a boj, 128. 

Agent and Client — ^Action against an 
agent for failure in pmftiasinnal duty, 
dismissed, as the eiror was in a doubt- 
fni point of practioe, 132. 

Assignation — A document in these 
terms — ^* Borrowed from A B the sum 
of £18," was endorsed thus— *' Please 
pay the aboTo sum of £18 to C D, 
whose receipt will be binding," and a 
penny stamp affixed, wae it well as- 
aign6df 132. 

Bankruptcy. See Composition — Factor 

— ^Beduction — Competiton. 

It is a good peisonal objection to a 
candidate for a trusteeship ^t he 
is one of four trustees on the estate 
of the bankrupt*s brother, against 
which the lumkrupt may have a 
daim, 4. 

Objections to trustees discharged re- 
pelled, 180. 

A judidal factor is an officer of court, 
and they may fix his remuneration 
and grant his discharge, 102. 



Burial (Scotland) Aot SeeToU— Fune- 

Board. See Lodging-house Keeper. 
BilL See Negotiation — Sospenaonand 
Liberation — Decree — Pkoceaa — Oua- 
rantee. 
Breach of Promise of Harriage— 
Damages given for, 26. 
Pkoof of, not limited to writ or oath, 
109. 
Burying Ground — Parties after 60 years' 
possession of one-third of a lair, and 
acts of possession by consent of joint 
owners, these were held baned from 
objecting, 30. 
BUnk Write— An I O U, blank in the 
creditor's name^, not struck at by 1696, 
c 25, 45. 
Breaking Bulk — Goods notoonfoim to 
specification, purchaser not bound to 
pay for all, though he had broken 
bulk, 70. 
Bank of England Note — Marking on 
back held not to entail liability on 
party paying away note on its turning 
oot to be a Ibigery, 76. 
Bank Cheqae — A bank cheque recalled 
after indorsation and payment, hdd 
good against the drawer fifteen months 
after iu date, 89. 
Bonded Warehouse^ 
An endorsed order on the keeper of a 
bonded warehouse conveys the 
goods to the endonees, and in a 
compeiitiou with a verbal order 
entered in the books, hdd pre- 
ferable, 126. 
A party was ranked as prindpal and 
managing owner of a vessel upon a 
sequestrated estate, he charged in 
his own name on the bond, but the 
charge held inept, 23. 
Bills indorsed within sixty days of bank- 
ruptcy held not redudble under the 
statute 1006, c. 5, 57. 



Competing Diligence. See Diligence. 
Competition. See Bankraptcy, 
Compeuttation — 

A bill suffidently negotiated, 72. 

See Damages. 
Contract iioe Reference. 
Conngnation — ^A lodger is entitled to 

delivery of his effects detained l>y a 



lodging-hooM keeper on makfaig ooa< 

signation, 18. 

Compodtion. See Bankraptcy, 28. 

Cautioner — ^A cautioner for a dieriffcffi* 
oer hdd not liable for the contents of a 
loat diligence, because, when employed, 
he wassuspended from his functiiuns,28. 

Citation— The absence of the officer's 
name in the body of a dtation does 
not invalidate it, the dtation being 
signed and containing his official cha- 
racter, 33. 

Carriers. See Railway Company. 

Catio Boncmm — 
Petition for eeitio refiised as founded 
on a bill whidi had been coUadvdy 
granted to obtain catio, 51. 
See Prescription, TrienmaL 

Cdludon. See Ceuio, 

Competency, fcsee Process. 

Caption — 
Any party interested in a sec^uestration 
process is entitled to caption for the 
return of the process to the deric, 61. 
Is caption a proceeding in process in 
terms of 15 th section of Sheriff 
Court Act? 126. 

Compensation— Held that an I O U, 
blank in the address, though in the 
custody of a partner, was a company 
voucher, and the grantor, a company 
creditor, entiUed to plead compensa- 
tion pro taniOf 66. 

Contract of Sale. See Sale, Contract ot 

Commisnon— Held, where parties had 
not been employed as brokers in the 
sale of a ship, were not entitled to 
charge commisdon, 72. 

Curators. See Minor. 

Contributory. See Joint Stock Company. 

Clerk of Supply— Not entitied to chaige 
for copy or the valuation roll supplied 
to the Parochial Board, 126. 

CSrcumduction— Contrary to practice to 
recall circumduction on a doeed prod^ 
59. 

Consequential Damages. SeeDamagia. 

Custom. See River Net Fishing. 

Draft. See Asdgnation— Donation. 

Damages — 
A railway company entitied to print 
and publish an account of an action 
for assault on one of their servants, 

en. 
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Yanii mjiirBd IB ituobiBir wvMprUy 
woren into doth vithoiit BotMO to 
tin ttwcher, the ]«tt« hoU not 
liable in the Taloe nor the expenee 
of weftviag, 98. 

See BaUwnj Compeny— Haeter and 
Serrant— Patent— Landlord and 
Tenant— Bkeadi of Pnimw of Mar- 
riage. 



A penon domkSed in En|^and nuide 
a wiO, appointing hiB widow hia aole 
eieoator, he lemored to Scotland 
and aoqniied a do m icile there, held 
tiie widow wae entitled to the office 
of ezecatriz-noininate under the 
Endieh win, 8. 

A nUway etoicer, raiding lometiBMa 
in Oa^de and eometanieB in Olae- 
gow, hdd oorrecUj dted aondding 
in Okegow, 86. 



BvldflBee. See Dedaiation. 

Forfeitore of Wagea— Seaaaan^ w^(ea 
forfeited^ 17. 

Factor. See lien — Ban k r upt cy . 

Fonnn — Cifemnstaneeo in whidi hdd 
that the Soottiah PreeeriptioB, and not 
the Statnte of lindtation, «ppfied to 
promiaMiy notea gianted in England, 
88. 

Foigeiy. See Bank Note. 

Foneral IVooenon. See Toll 




alt 



Thb grantor of a letter of gnanntee 
for a bill not rdiered by the holder^s 
fiulure to do diligence againat the 
ncoeptorp or to intimate the die- 
honour for three wedEa, that beang 
no part of the agreement^ 26. 
A eale by a eon to a fiUher, and an 
interdict applied for to protect the 
gooda add, held not, per m, ftocl of 
ooUoaion, or a nimiooa nee of dili- 
gence, 123. 
Bdirery — 
A purohaeer refoaed to take ddiTory 
of grain, aa not being confonn to 
■ample, ten daya after the pardiaae; 
bat, by the mice of the Glasgow 
Com Exchange, he ought to have 
objected the following day; held that 
he waa barred firom objecting, 34. 
TAn<ii«gr goods <Hi a quay not de- 
livery, 70. 
Donatioin — 

Poeecenon of a draft on a eaTinga 
bank, payable to one named or 
bearer, with rdative bank book, is 
not, per «e, evidence of a donation 
or legacy to the payee, 47. 
Hie executors of a fauband preferred 
to a wife, to a etim in bank in the 
wife'i name, and undiepoeed of by 
testament, and thus hdd not to be 
a donation inter vivoe, 61. 
Desertion. See Poor Law. 
Design. See Trade Mark. 
Dedaration— Where one of three panels 
pleads guilty, the two who go to trial 
may have the benefit of the testimony 
of tiie other; and though the declara- 
tion of one pand is not admisnble as 
evidence against another, it is compe- 
tent to refer to it, 119. 
Delivery Order — An endorsed ddivery 
order \b evidence of ownenhip of the 
goods, and held preferable to a verbal 
order entered in the bonded warehouse- 
keeper^s books, 125. 

Executor. See Domicile. 

Error. See Process. 

Edict, NawUe, Caitpomte, et iSCoMsm— 
An innkeeper hdd liable in the value 
of a horse injured in stable, 28. 

Execution. See Citation. Execution of 
service of a petition for sequestration, 
not written on petition but on a sub- 
sequent sheet, held under Sheriff Court 
Act, to be a good execution, 117. 

Bndomtion. See Ddiveiy Order. 



SeeBOL 
Gnaddiadrsn. SoeAfimeBtw 

Hoaband and Wila— 
Bcfusal f to oanaanm 

rdevant defence in 

moot, 85. 
A hnaband not liable Ibr wife's debts, 

she bdng separated and anflBcientiy 

aliment^ ahhoogh not inhiHl^ 

nor notice given, 97. 
See Donation. 
Hire, Contract of. See Railway Com- 
pany. 

Interdict- 
Borrowed property in posaeasum of a 
sub-tenant, and sequeatraled, he is 
entitled to interdict against adiing 
it»5. 
See Burying Chmmd — Compensation 
— Preseriptive Right— TVade Mark. 
L O. U. See Blank Write. A deric, 
to grant an I. O. U., must have special 
authority, and it be within the line of 
his duty, 128. 
Interim Aliment See Husband and 

Wife. 
Imbecility. See Poor Law. 
Insurable Interest — ^A letter, intimating 
that goods were to be shipped by a 
certain date in shin or dupe, snffident 
to give an insurable interest in tho 
goods, 119. 

Jurisdiction. See Submission — Poor 

Ratea— Domicile. 
Judicial Authority — Circumstances in 

which a party found entitied to reaell 

without judicial authority, 31. 
Joint Stock Company — 

A partner of a joint stodc company 
became bankrupt and waa dis- 
diaiged, the company was dis- 
sdved and a call made, the partner 
was hdd to be a contributor not- 
withstanding his bankruptcy and 
discharge, 101. 

An arrestment is good, used in the 
hands of the chief manager of a 
joint stock bank, 104. 



PiMvds of goods conngned with agents 
or facton for sale, they are not 
bound to account for each separate 
pared, thdr lien extending over the 
whde goods, 32. 

See Lodging-house Keeper. 
Lodging-house Keeper — ^A lodging-house 

keepoi^s lien for rent does not extend 

to the expense of enfordng it, 18. 
Landlord and Tenant — 

Action of damages competent by a 
landlord against a tenant for fiuling 
to take possesnon, 23. 

By one tenant against another, 84. 

I<andlo f d not liable in damages to 



for oveiflowa in eptBj 
irarkingii, 88. 
A letter, separate from a loaasb Mt 

The tenant of a viDa cannot root up 
and carry away sfaraba and 
planted by himself, on his 
osasing, 106. 
Gbeomstancea in whicii there was ao 
sodi deterioration of tbe Bobjeet kt 
aa to form a ground of xefosing ps^ 
msnt of rental 17. 
libsL See Damages. 
Lands Valuation Act Bee ft asiiMiiir 
Letter of Transfer. See 8lani|ft. 
Lega^. See Donation. 
Lnnalic Pauper — 
The paridi in which a Imatio paopv 
waa foond, wbooe parish d seltie- 
ment waa unknown, held primadlj 
liable for his maintenaaoe^ 127. 
See Poor Law. 
Lease. See Landlord and Tenant. 

Master and Servant — 

A master is bound to takaall 
sary precantiotts to enaor 
of bis workmen, 6. 

A storekeeperii servant bo t i owed a 
ladder for theoonvenienoe of caitsn, 
the ladder broke and osia of tiit 
carters was injured, owner of the 
store hdd iiaUe in repa ra t io n, 31. 

It is not enough to rdieve a master 
from damages for injuries to a work- 
man that the risk was patent^ 49. 



Imprisonment of a miner iOega], 86. 
An action to remove n cmntorbya 

minor incompetent in the Sheriff 

Court, 104. 



inwhk&hdd 
that a new oontraet had been nads^ 78. 



A letter addremed to tlia holder of a 
fond in these tenM— <'I hereby 
authorise yon to pay A the sum d 
£16, which dedvKt from the sum 
yon owe me," having a penny stamp 
affixed, held not to operate on a 
transfer of the fund, 3. 

See Stamp. 

Partnenhip— On tiie disaofaition of a 
firm, the Gaiette notice stated thi^ 
the debts would be paid and the bon- 
ness carried on by a remaininff pert* 
ner, hdd that the newfinn vraa Doonl 
to deliver casks sent to the fooier 
company, 80. 

P^raforenoe, IDegd— A creditor en s 
bankrupt estate waa dected a trustee 
and signed a compontion ouuliaet» 
and, at intervals, recdved bills for tiie 
babnoe of his ddit, heU that tim bib 
were not a preference, 1. 

Prescriptive Right. See Servifende. 

Pftupe^-> 

An aUe-bodied man is not entitled te 

parochial rdief on account of an in* 

aane daughter, iriio resideBin foonty 

with him, 14. 
See Poor Law Act 
Poor Ratea— 
A Sheriff's povren as to, in manij 

ministerial 18. 
Are poHoe statioM liaUe in! 18» 
See 



Poor Law A6t~- 

An inipeolor entitled to a wumnt of 
removal to Ireland agianet a pau- 
per, a native of that country, el- 
thoagh the had Aoqnired, but not 
retained a eettlement in Sootland,40. 

Beilief granted to the deserted wife and 
child of an Iriahman doea not entiUe 
the Parochial Board to xemove 
either to Ireland, 58. 

Tampccaiy parochial relief^ of a trifling 
amount^ doea not interrupt the ao- 
quiaition of a settlement, 69. 

Belief refused to an able-bodied man, 
who had applied on behalf of an 
imbecile daughter, 109. 
Proving the Tenor InddentallT — ^Hdd 

competent to prove incidentally, in one 

prooeasy the tenor of certain miaring 

documenta in another pvoceaa, 43, 70. 
Hnoipal and Agent — 

An agent £uled to pay the price of 
goods pnrchaaed, though jpaid to 
him by hia principal, held tnat the 
aellers were entitled to recover from 
the prinoipab, although they had 
given delay to the agent, 68. 

Principal liable for acta of hia agent, 
90. 



In an action for goods sold through an 
agent, the defoiden were assoilzied; 
a anpplementary action waa then 
raised, alleging that the goods had 
been appropriated by the defender; 
held that the new action was oom- 
petent» and was not inoonsiitent 
with the former, 55. 
Pjralennoe — The claim of a carpenter 
for repairs ona ship preferred to those 
of a master for the wages of the laat 
voyage, 61. 
Praaoi iption—- 
FrsoGriptionnot elided, 19, 69. 
Charges for gra&ng hdd to fall under 

the qmnpiennuu praer^faioHf 77. 
See Decree— 'Cenio. 
Patent^ Infringement of — Action for 
libel for having stated that pursuer's 
patent waa an infringement of de- 
fender's, vtriUu plead^; but, aa nei- 
ther patent had been judicialiy ascer- 
teined, action dismissed, aa no damages 
bad been suflered by pursuer, 108. 



See Submission. 
Parochial — 
Belief to a family, deserted by the hua- 
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band, not aUe-bodiedy was reUef to 
the husband, 88. 
See Pauper — Poor Law. 
Beparation. See Master and Servant— 
£readi of Prornino T landlord and 
Tenant 
Bailway Company — 
Artificial flowers are not trinkebi 
within the meaning of the Carrier's 
Act, 89. 
Goods were delivered and received by 
a nulway company, under thia spe- 
cific contract, the company "are not 
to be held reaponstble for carriage 
or delivery within any oertain or 
definite time, or in time for any 
particular market^" held that the 
atipulation waa reaaonaUe, and aa 
nather aUpa nor undue diday had 
been proved, action dismissed, 111. 
Goods delivered at a station on one 
railway, and passing over other two, 
the laat of the two having fidkd 
timeously to deliver, held (1) that 
the conaiffner may sue the wrong- 
doer or Uie party contracted with, 
(2) that there waa a through con- 
traot» and (3) the last railway waa 
guilty of en/pa, and ao liable in the 
damage, 113, 123. 
Bemoval of Pauper. See Poor Law 

Act. 
Bailway Agenta— Aa general carriers, 
held uable for goods delivered to them, 
and by them to a railway company, 
and lost by the railway, 106. 
BevivaJ of Process — Can a prooesa, after 
the lapse of six months, be revived of 
consent? 110. 
Biver Ket Fishing— Hie owner of one 
fishing cannot interfere with the banks^ 
or aUuvio, of another fiaMng, al- 
though he may, brevi numu, remove 
stones or other such obstructions, 129. 



Stamp— 
What is a aulBcient stamp on aa order 

or draft! 
See Order. 
Servitude— A servitude right of way 
cannot be oonatituted by use idone, 6. 
Submission — 
A clause of reference, where the arbi- 
ters are not named, held 
tual, 10. 
See Award. 
Seaman's Wagee. See Wagee. 
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Suapenaloa and Liberation. SeeDeoret 

—Preacription— Bankrupt^. 
Solatium. See Damagea. 
Sheriff Officer. See Cautioner. 
Sale— 
Circumatanoea held inoonaiatent with 
aa aOegad aale of moveablsa, and to 
amount to a security onl v, 46. 
Goods sent and received, but aol 
ordered, and due intimation of tha 
reception and the object of it, the 
receiver held not liable in the prios^ 
122. 
See DeUvei7— Principal and Agen^~ 
Commission. 
Summons, Belevaaoy — ^The aummona ia 
an action for dander did not aufll- 
dentiy specify the person to whom, 
and the pkna where, the aOegad 
dander had been committed, and tha 
action dismissed aa irrdevant^ 62. 
Settlement — A reddential aettleoMBt 
not loat through abaeace for more than 
four years, 88. 
Shrubs and Flowers. SeeLandhsdaad 

Tenant. 
Salvage. See Insurable Intersat. 



TVuatee^ Competition fbr — 
Perscmal objection sustaiBed. 
See Bankruptcy. 

TVeapaaa. See Servitude. 

Title to Sue. See Interdict 

Toll. See Funeral Proceaakn. 

Tftuit, Statutory— Hdd not liihla ia 
damagea for neglect of duty by the 
truateea or their servants, 46. 

Telegraph — A party is not bound to 
answer a tdegraphic message contain- 
ing an offer by telegraph, 78. 

Tndb Mark — Not living been regia- 
tered, had no exdudve right uadar 
the Statute, 63. 

VtHtoi CwvicU, See Damagea. 

Will— 
An executor appointed under an 

English will, confinned aa luoh ia 

Sootiand, 8. 
See Executor. 



Circnmstanoea ia whidi a aeamaa'a 
waffes forfttted, 17. 

See l^nfdtore. 
Warrandice. See Landlord and TanMil. 
Wreck. See Insurable Intereat 
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CAP. XIII. 

An Act to prevent the Members of Benefit Societies from forfeiting tlieir 
Interest therein by being enrolled in Yeomanry or Volunteer Corps. 

[31st March I860.] 

WHEREAS tUe Kulca and ICaguIatious of mauy Benefit Societies proTide that any MemlMr 
c^^^ ****^^ ®"*®'^ himself into the Qucen^s Service by Sea or Land shall be excluded from 

* suon Sodcty : And whereas a Doabt has arisen whether such a Provision applies to Members who 

• enrol themselves in Yeomanry or Volunteer Corps: And whereas it is expedient to put an end to 
•that Doubt :' Be it enacted by the Queen's most Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in this present Tarliament asBembled, 
and by the Authority of the same, as follows: 

L No Man by reason of his Enrolment or Service in any Corps of Yeomanry or Volunteers shall Vembenof Den*. 
Jose or forfeit, or be deemed to have lost or forfeited any Interest ho may possess or may have pos- i*i!?^i'*L".'?** 
BSBsed, at the Time of his so being enrolled or serving, in any Friendly or Benefit Society, any SrTnritaSS'^ 
I^ws, Kules, or Regulations of such Society to the contrary notwithstanding; and in case any Voiuatww, 
Dispute shall arise between any such Society and any such Man by reason of such Enrolment or 
Service, It shall be considered as being a Dispute directed by the Rules of such Society to be deddcd ProvtaUm lu caw 
by Justicei of the Feaoe, punraant to the Provisions of the Acts in force reUting to Friendly Jj-^^*^P»*" ■**^ 
Sodetiest ^* 



CAP. XIV. 

An Act for grautiiig to Her Majesty Duties on Profits arising from Pro- 
perty, Professions, Trades, and Offices. [3d April I860.] 

Most Gracious Soveroigu, 

W'E, Your Majesty^s most dutiful and loyal Subjects, the Commons of the United Kingdom of 
Great Britain and Ireland in Parliament assembled, towards raising the necessary Supplies 
to defray Your Mijesty's Public Expenses, and making an Addition to the Public Revenue, have 
freely resolved to grant unto Your Miyesty the several Rates and Duties herein-after mentioned; 
and do therefore most humbly beseech Your Majesty that it may be enacted; and be it enacted by 
the Queen's most Excellent Mi^estv, by and with the Advice and Consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament assembled, and by the Authority of the 
same, as follows: 

I. There shall bo cliarfj^cd, collected, and paid for One Year, commencing on the Sixth Day of Oiaat or Dutin 
AprU One thousand eigJit hundred and sixty, for and in respect of all Property, Profits, and Gains gj Sjyjj: ^^ 
mentioned or described as chargeable in the Act passed in the Session of Parliament held in the 
Sixteenth and Seventeenth Years of Her Miycsty^s Rciffu, Chapter Thirty-four, either by Assess- 
ment, Contract of Composition, or otherwise, the following Rates and Duties; that is to say, upon 
the annual Value or Amount of any Property, Profits, or Gains (except Property, Profits, and 
Gains described as chargeable undei* Schedule (B.) of the said Act,) the Kate or Duty of Tenpenco 
fiv every Twenty Shillings of the annual Value or Amount of all such Property, Pruiils, and Gains 
ItqieotiYely; and for and in respect of the Oooopatioa of Landii Tenements, Hereditaments, and 

A Horitaget 
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Herita^ea deacribed as chargeable under Schedule (B.) of the nid Act, the Rate or Daty of Fire- 
peoce ID England, and Threepence Halfpenny in Scaiiand and /re/aatdreapectiTely for erery Twenty 
bhiUingB of the aunaal Value thereof. 



DotiM to ba M. II. The Duties hereby granted shall be aaaeesed, raiaed, levied, and collected under the Regnla- 

•MitkM r lied lions and Provisiona of the said last mentioned Act and of the aeTeral Acts therein mentioned or 

^furaMr^AcuT'* referred to, so far as the same are or may be applicable, consistently with the ezpress ProTisioos of 

this Act; and all the Powers, Regulations, and PenalUea of the said Acts shall, so far as aforesaid, 

be applied, enforced, and put in execution with respect to the Duties granted by this Act. 



Tho Sanu mwbs. IIL The Sum cliarged as the annual Value of any Property, Profits, or Gaioa in the seTeral and 
•*; <»^ f^'b^ respective AsBessroents made under Schedules (A.) (B.) (D.) and (E.) of the said Act for the Tear 
iMt Year *to*b« ending on the Fifth Day of April One thousand eight hundred and sixty, shall (except as to Rail- 
taken u tb« an. ways and otherwise, as herein-after provided,} be taken as the annual Value or Amount of soch 
tbb aX^*^ ^"^ Property, Profits, or Gains for the Year commencing on the Sixth Day of April One thousand 
eight hundred and sixty; and the Duties granted bv this Act shall be computed and charged 
according to such annual Value or Amount, and shall be collected, levied, and paid for the said Year 
commencing on the Sixth Day of April One thousand eight hundred and sixty, subject, neverthe- 
less, to be increased, abated, or discharged in like manner as the Assessments made for the Year 
Proptfty, Ac not ending on the said Fifth Day of April One thousand eight hundred and sixty : Provided, whenever 
ebanrnt Vor tb« it shall appear that any Property, Profits, or Oains chargeable under this Act have not been charged 
aiMMd*' vain ^^ ^^^ Assessments made for the said last-mentioned Year, such Property, Profits, and Gains shall be 
tiiii Act ^^ assesbod to the Duties granted by this Act, under the Provisions of the said several Acta applicable 
thereto. 

Wh«ra iinco tho ly. If gince the making of any A&iessment under Schedules (A.) and (B.) for the Year ending 

i^Uriy hl^T^ ^b« Fi^^h ^>7 o^ ^Pr^^ One thousand eight hundred and sixty the Lands thereby charged shall have 

dividct. ProiHir. been divided into two or more distinct Occupations, the CommissioneTS for General Purposes shall, 

to be ■ettied. '''^ ^^ ^^ Appeal of the Parties interested respectively, settle and adjust what proportion of the Duties 

granted by this Act under the said Schedules shall be paid or borne by each Occupier; and the 

Amount apportioned on the respective Parties shall be collected and levied in like Manner aa an 

original Assiessment. 

Commiasiionen ^' ^^ Afueflsment shall be made under tliis Act by tho Commisbioneis for General Furpoaei in 

for Special Pur- respect of the ann>ial Value or I'rofits and Gains arising from any Railway, but in lieu thereof every 

poM« to aaieM ^^q\i Assessment shall be made by the Comroissioneni for Special Purposes, and upon the Valoe or 

^^'^ Profits and Gains for the Year ending the Fifth Day of April One thousand eight hundnd and 

sixty, and the said last-mentioned Commissionei'S shEill notify the Assessment to the Secretary or 

other Officer of the Company upon which tho same shall be made, and the Amount of such Amegs- 

ment shall be paid, collected, and levied in like Manner as any other Assessment made by the said 

Commissioners for Special Purposes. 

uMi '^^^^^^ ^*I- lu li^<^ Manner as aforesaid the Commissioners for Special Purposes shall assess the Duties 
BMmijcim' P^jaWe under iSchedule (E.) in respect of all Offices and Employments of Profit held in or under 
iiamtu. any Railway Company, and shall notify to the Secretary or other Officer of such Company the 

Particulars thereof, and the said Assessment shall be deemed to be and shall be an Assessment upon 
the Comjiany, and paid, collected, and levied accordingly; and it shall be lawful for the Company 
or such Secretary or other Officer to deduct and retain out of the Fees, Emoluments, or Salary of 
each such Officer or Person the Duty so charged in respect of his Profits and Gains. 

Power for Per- VII. It shall be lawful for any Person assessed to the Duty chargeable under Schedule (A.) of 

MUcjIoJoIuirS ^^^ ^^ ^^* '° respect of any Mine of Coal, Tin, Lead, Copper, Mundic, or Iron, or any other Mine, 

to appeal tn the or any Quarry of Stone or Slate, to appeal against any such Assessment to the Commissiooen for 

Special Commis- Special Purposes, instead of the Commissioners for General Purposes, if he shall think fit, and give 

^*^ due Notice of his Intention so to do, and thereupon such Appeal shall be heard and determined by 

Two or more of the Commissioners for Special Purposes in like Manner as any Appeal fgainst an 

Assessment of the Duties contained in Schedule (D.) of tho said Acts may lawfully be heard and 

determined by them ; and all Powers and Authorities, Rules and Regulations, contained in the said 

Acts in relation to any such last-mentioned Assessment and Appeal, and to the carrying into 

execution and enforcing the Determination of the said Comniissionera for Special Purposes theraon 

shall be exerdsed and put in force in relation to any Appeal by this Act authorised to be r pade to 

the said last-mentioned Commissioners and their Determination thereon. 

Datiet to be ooi. VIII. The several Collectors shall pay to the proper Officer for Receipt or to his Deputy all the 
hM«d^uid •«• Monies of the said Duties collected and levied by such Collectors, on the respective &ya to be 
appointed by such Officer for Receipt or his Deputy next after the Receipt of the said Duties by 
the said Collectors, and shall at the same Time account for the Duties given them in charge ranee- 
tively, and then payable by Law, in like Manner aa they are now by Law requiiad to acooant 
half-yearly. 

Pif<S2?***lJS ^ ^^•. ^y ^«f*>^ aaseased or charged to any of the DuUes granted by this Aet who shall prove 

iSioo, and AHate- that his aggregate annual Income is less than One hundred Founds shaU be exempt from the aaid 

^£ik^ '*** Duties; and any Person who shall be assessed or charged to any of the said Duties, or shall have 

paid the same, either by Deduction or otherv^ise, and who ahall claim and prove that hia totel 

Income 
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InoooM from every Source, althonch amoontane to One hundred Founds or upwards, is less than 
One hundred and fifty Pounds a Year, for the x ear of the Assessment of his Profits or Gains, shall 
he entitled to be relieved from so mnch of the said Duties assessed upon or paid by him as shall 
exceed the Rate of Sevenpeuce for every Twenty Shillings of his Profits or Gains, and such Relief 
shall be given in the Manner provided or directed in the like Cases by the said Act of the Sixteenth 
and Seventeenth Years of Her Mi^jesty, and the Act of the Fifth and Sixth Years of Her Higesty« 
Chapter Thirty-Five, therein mentioned. 

X. No Claim for Repayment of Duty under this Act, or any former Act relating to the Income ''^W"®"* . "•* 
Tax, shall be allowed, unless it shall be made within Three Years next after the End of the Year of towdSmed witSZ 
AasesBment to which the Claim shall relate. in Three Ycm. 

XL The Clauses and Proviuons contained in the following Acts, that is to say, the Act of the Baiiof in rstpeet 
Sixteenth and Seventeenth Years of Her Majesty, Chapter Thirty-four, Section Fifty-four, J^^Jj^^*^ 
another Act of the same Years, Chapter Ninety-one, an Act of the Eighteenth and Nineteenth 
Years of her Mijesty, Chapter Thirty-five, for granting Relief to Persons who have made such 
Insurances or contracted for such Annuities as in the said Acts mentioned, shall be continued in 
fbroe and be applied for the granting of the like Relief in regard to the Duties imposed by this Act. 



CAR XV. 

An Act for granting to Her Majesty certain Duties of Stamps. 

[3d April I860.] 

Most Gradonu Sovereign, 

TTTE, Your Majcsty^s most dutiful and loyal Subjects, the Commons of the United Kingdom of 
TV Great Britain and Ireland in Parliament iisacrabled, towards raising the necessary Supplies 
for defraying your Majesty's Public Expenses, and making a permanent Addition to the Public 
Revenue, have freelv and voluntarily rcBolved to grant unto Your Majesty the Duties herein-after 
mentioned ; and do humbly beseech Your Majesty that it mav be enacted; and bo it enacted by the 
Queen*s most Excellent Majesty, by and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in tliis present Pai-liamcnt assembled, and by the Authority of the same, 
as follows: 

I. The Stamp Duties now payable in the United Kingdom of Great Britain and Ireland for or in Dutiot on inrtra. 
respect of the several Instruments, Matters, and Things mentioned or described in the Schedule to ?*"iIhirf*T****** 
this Act annexed, whereon other Duties are by this Act granted, shall respectively cease and do- jl^ud ^ 
terroine, and shall be and the same are hereby repealed ; jnx>vided that the Stamp Duties now 
chargeable on any of the said Instruments, Matters, and Things shall be x)ayable in respect of such 

of them as shall have been or shall be made, signed, or dated at any time before the pasBing of this 
Act; save and except that the Stamp Duties on Foreign Bills of Exchange by this Act granted shall 
be payable on all such Bills as shall, after the passing of this Act, be first negotiated, or, if not 
n^otiated, paid in the United Kingdom. 

II. There shall be granted, raised, levied, and paid iu and throughout the United Kingdom of New Dat{«s m 
Great Britain and Ireland^ to and to the Use of Her Majesty, Her Heirs and Successors, for and in J^/*^** I'i^*' 
respect of the several Instniments, Matters, and Things described or mentioned iu the said Schedule, ^ ^ ^^^*^ 

or for or in respect of the Vellum, Parchment, or Paper upon which any of them reapectivuly shall 
be written, the several Stamp Duties or Sums of Money set down in Figures against the same 
respectively, or otherwise specified and set forth in the said Schedule; which said Schedule, and the 
several Provisions, Regulations, and Directions therein contained, with respect to the said Duties, 
and the Instruments, Matters, and Things charged therewith, shall be deemed and taken to be part 
of this Act, and shall be applied and put in execution accordingly. 

III. All the Powers, Provisions, Clauses, Regulations, Directions, Allowances, and Exemptions, ProvMoM of fbr- 
Tines, Forfeitures, Pains, and Penalties, contained in or imposed by any Act or Acta, or any JjJJ^ ^^ *• 
Schedule thereto, relating to any Duties of the same Kind or Description, heretofore payable in the 

United Kingdom, and in force at the Time of the passing of this Act, shall respectively bo of full 
Force and Effect with respect to the Duties by this Act granteil, and to the Vellum, Parchment, 
Paper, Instruments, Matters, and Things charged and chargeable therewith, and to the Persons 
liable to the Payment of the said Duties, so far as the same are or shall be applicable, in all Cases 
not hereby expressly provided for, and shall be observed, applied, allowed, enforced, and put in 
ejcccution for and in the raising, levying, collecting, and securing of the said Duties herebv granted, 
mnd otherwise in relation thereto, so far as the same ^all not be superseded by and shall ne con- 
sistent 
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nstent with the txpnm Prorisious of this Act, lu folljr and efleetii«Il7« to all Intents and FmpoM, 
as if the same had oeen herein repeated and speeiallj enacted, mutatii amtafu/u, with reference to 
the Duties by this Act granted. 

Pmoui Kiute IV. The Stamp Dnties payable by Law npon Probates of Wills and Letters of Admimrtntion, 

•gfg' ^i^ , ^J with a Will annexed, in England and Ireland^ and npon Inrentories in Scotland^ shall be levied and 

ni ?»»«• ShIm P*^ ^ respect of all the Personal or MoTcable Estate and Effects which any Person, hereafier 

guffMbto wtih dying, shall hayc disposed of, by Will, nnder any Authority enabling such Person to di^toee of the 

S ~ oSuaT ^^^ as he or she shall think fit; and for the Purrose of this Act such Personal or Moyeable Estate 

and Effects shall be deemed to be the Personal or Aloreable Estate and Effects of the Person so 

dying, in respect of which the Probate of Uie Will or the Letters of Administration with the Will 

annexied of such Person are or is mnted, or the Inventory is or is required to be exhibited and 

recorded, as the case may bo ; and such Estate and Effects, and the Value thereof, shall aooocdingly 

be included in tho AfBdavit required by law to be made on applying for Probate or Letters <n 

Administration, in order to the full and proper Stamp Duty being paid. 

!2i!mOaaJta ^' ^® '"^ last-mcntioned Duties shall be a Charge or Burden upon the Property in resfiect of 

tmit0et Uwnor which the same are so payable, and shall be paid thereout by the IVustees or Owners thereof to the 

tb^imaSr ^ ^^^^*^^ ^o' ^^ Time being lawfully having or taking the Burden of the Execution of tho Will or 

"*"^' Testamentary Instrument, or the Administration or Management of the Personal or Moveable Estate 

and Effects a( the Deceased, for the Benefit of the Persons entitled to the Personal or MoveaUo 

Estate and Efiiscts of the Deceased. 

MoMsrnomdoa VI. Money securei ou Ueritable Property in Scotland, and Money secured by ScoUA Bonds in 

Mr^and*'?' favour of Ileirs and ^Vssiffnees, exduding Executors, shall, for the Purposes of this Act, be held and 

{S^tiibieBoB^ interpreted to be Moveable Property, and shall be included in any Inventory to be ezhilMted and 

in sootuad to b« recoitied in any Commissary Court in Scotland of the Estate and Effects of any Person deceased 

PiSSTif!!!!!^ entitled thereto, and in England and Ireland respeotively shall be deemed to be Estate and Effects 

rmunj Dotlaa for or in respect whereof any Probate of Will or Letters of Administration shall be granted; and 

every such Inventory, Probate, and Letters of Administration shall be chargeable with Stamp Duty 

in respect of such Moveable Property ; and such Property, and the Value thereof, shall be iududed 

in any such Affidavit as aforesaid made on applying for Probate or Letters of Administratioii in 

respect thereof in England or Ireland, 

Oiruiii Tmu- VII. * Wbereas it is considered that certain Testamentary Diqxwtions in 5!rof2aR<< are chai*geable 
UoTSSSaii * ^^ stamp Duty, and it is expedient that the same should be exempted:' Be it enacted, that no 
not to i» charxe- Will, Testament, Testamentary Instrument, or Disposition mor(i« causa shall be chargeable with 
gte with atnmp any Stamp Duty. 



CcfUin Duties in VIII. The Duties by this Act granted of One Penny and Threepence respectively ^ecified in 

STd^^ dthw ^® ^^ Schedule, and also of Sixpence, therein specified, under the Head of Coat Book Mines, may 

t^ impfVHcd or be denoted either by a Stamp impressed upon the Paper, or by an adhesive Stamp affixed thereto; 

•diiMirt siampt. and the Commissioners of IiAand Revenue shall provide Stampe of both Descriptions for the Pur- 

pose of denoting the said Duties; and the Provisions and Regulations relating to adhesive Stampa 

contained in the next succeeding Section of this Act shall apply to all Cases where the Paper npon 

which the Instrument, Document, or Writing charged with the Duty shall not, at the Time of its 

being written, made, or signed, have thereon the proper impressed Stamp lor denoting the snd 

Duty. 

Tho PtnoM ^' '^^ Person wiio shall make, siffii, or issue any Instrument, Document, or Writing in the 
■MidDg the In. Schedule to this Act mentioned, and chargeable with any of the Duties of One Penny and Three- 
fix""*' Mihmhro V^^^i shall, beforo he shall deliver the same out of his Hands, Custody, or Power, affix to it the 
stampe, end een. proper adhedve Stamp denoting the Duty chargeable thoi-eou or in respect of it, and shall effectosJly 
oei eeme. cancel and obliterate the Stamp, by writing upon it his Name, or tho name of his Firm or Prindpal, 

or the Initials thereof respectively, and the Duio of the Day and Year on which he shall so write 
the same, and so and in such Manner as clearly and distinctly to indicate that the said Stamp has 
In deihalt Fea- '^'^^X ^^^ vi^, and so that it cannot, without Fraud, be agtiin made use of; and it* any Persou 
tkf jBSa * who ought so to affix any such Stamp, and to cancel and obliterate tho same, shall refuse or neglect 
so to do, or if any Person shall receive or take by way of Security or Indemnity any of the said 
Instruments, Documents, or Writings, or shall deliver out or authorize the Delivery out of any 
Goods, Wares, or Merchandise to which the same relates, the said Instrument, Document, or 
Writing not having a proper adhesive Stamp affixed thereto, and cancelled and obliterated as here- 
by requii*ed, every such Person shall for every such Offence forfeit the Sum of Twenty Puonda; 




•umped. shall be subject or liable to the said Penalty for delivering any Goods, Wares, or Merchandiaei 

under the Authority of any unstamped Order, in any Csse where the Vidua of such Goods, Wares, 
and Merchandise shall therein be stated by the Person making, signing, or issuing the same, to be 
under the Value of Forty Shillings. 



I 



STAMP ACT. 6 

X. If any Penon wlio ahall make, surn, or ianie any Order for, or any Writing or Doonment SJ?^^J?£^ 
aotboriong the DeUvery of any Goods, Wares, or Mercnandise hj this Act charged with the Stamp oSStoban^ 
Duty of One Fenny, shall knowingly and wilfully state or permit to be statM therein tiiat the tiMYaliiaor4Qi. 
said Goods, Wares, or Merchandise are or is under the Value of Forty Shillings, he shall, unless the 
said Order, Writing, or Document shall, at the Time of its being issued, be stamped to denote the 
said Duty, forfeit the Sum of Twenty Pounds. 

XL The PerBon who shall write or sisn any Note, Instrument, or Writing requesting oriiM F«Ma m- 
authorising the Purser or other Officer of any Mining Company conducted on the Cost Book A^**^. Jj* 
System to enter or renter the Transfer of any Share or Shares or Part of any Share in any Mine, o?mySuS!io 
or shall give any Notice in Writing to such Purser or other Officer of any such Transfer, in what- afflxigadoaiMeiM 
eyer Form such Notice shall be, shall, in like Manner as herein-before prorided, affix thereto the iS''SSS|^t'*p!l£ 
proper adhesive Stamp to denote the Duty by this Act charged thereon, and cancel and obliterate aity «nl 
the same; and if he shall refuse or neglect so to do, or if the Purser or other Officer to whom such 
Bequest, Authority, or Notice shall be addressed, delivered, sent, or given shall enter or register the 
Transfer of any Share mentioned or referred to in sudi Notice, or sluill comply with or in anv way 
give efBbct to such Notice, the same not being stamped as by this Act is required, every suoh Person 
so oflbnding shall forfeit the Sum of Twenty rounos. 



Xn. Whenever any Bill of Exchange, Drafli, or Order having thereon an adhesive Stamp shall BntorjEShinn 
be presented for Payment, the Person to whom the same shall bs presented shall, upon paying the ao. to itt S^ 
same, write or impress or cause to be written or impressed upon every Stamp affixed to the Bm the Bt«Bii«. 
Word '^paid,** to the end that the Stamp mav be more eflbctuallv cancelled, and made incapable of bddhoitPaadty 
being used again ; and in default of so doing he shall forfeit the Penalty of Twenty Pounds. loi. 



Xin. The Duties by this Act granted upon or in respect of Bilk of Exdtanffe, Dral^ or Orden |g»i^ttm 
drawn out of the United Kingdom, shall be denoted by adhesive Stamps, in like Manner as the biuS&nk tim 
Duties now payable on Bills of Exchange drawn out of the United Kingdom ; and all the Clauses, Tnyuaou of ir 
Provisions, Directions, B^gulations, Penalties, and Forfeitures contained in the Act pasted in the {^bia^lSwu ^' 
Seventeenth and Etthteenth Years of Her Majesty's Beijsn, Chapter Eighty-three, relating to 
adhesive Stamps on Sills of Exchange drawn out of the United Kingdom, as well as in this Act, so 
&r as the same are applicable, shall be applied and put in force in respect of the Stamp Duties on 
Bills of Exchange by this Act granted, as fully and effectually as if the same were heroin repeated 
and re-enacted. 

XrV. If any Person shall fraudulently remove or cause to be removed, or assist in removing, pwaitj « eom. 
from any Instrument, Document, or Writing of any kind, any adhesive Stamp, or shall affix any JS^bo'S'^ 
Stamp which shall have been so removed to any other Instrument, Document, or Writing chargeable hctin Uuut§, 
with Stamp Duty, or to any Paper, with Intent that such Stamp might be used again; or if any 
Person shiul sell, or offer for Sale, or utter any Stamp, or shall utter any Instrument, Document, or 
Writing with any Stamp thereon which shall have been so ss aforesaid removed, knowing the same 
to have been removed, or shall practise or be concerned in any fraudulent Act, Contrivance, or 
Device not specially provided for, with Intent to defraud Her Majesty of the Duty, he shall forfeit, 
over and above any other Penalty to which he may be liable, the Sum of Fifty Pounds. 

XV. Where an Instrument or Writing chargeable under this Act with the Duty of Sixpence, as pcnaityoniteiBp- 



an Agreement, shall be unstamped, and it shall appear thereby that the Matter thereof is under the J^J^^^^ ^^^ 
Value of Twenty Pounds, the Penalty payable to Her Majesty, Her Heirs or Soccesson, on stamp- Jfjg ^ to M? 
ing the same, shall be Twenty Shillings, over and above the said Duty, in lieu of the Penalty now only. 
by Law payaUe on stamping an Agreement under Hand only. 



[Pbimtbd bt Authority.] b 
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SCHEDULE referred to» 



CX>NTAIMING 



THE DUTIES IMPOSED BT THIS ACT. 



SCHEDULE. 



Datj. 



AGBEEMEKT for a Leow or Tack of any Lands, Tenements, Hereditamenta, or Heritable 
Sulneeti for any Term not exceeding Seren Yeais; and Agreement, BCinate, or Memorandnm ^ 
of Amement, containing ihe Terms and Conditions on which any Lands, Tenements, 
HereStamenta, or Heritable Subjects are lot, held or occupied for sny such Term as aforesaid. 

^ 

ProTided that any Lease or Tack of the same Lands, Tenements, Hereditaments, or 
Heritable Subjects afterwards made in pursuance of and conformably to any such 
Amemeni, Minute, or Memorandum, which shall haye actually paid the Duty pay- 
aUe on such Lease or Tack ss aforesaid, shall not be chsrgcable with any higher 
Stamp Duty then IVo Shillings and Sixpence, exclusiYe of progressiTe Duty, 
notwithstanding any Variation in the Terms or Conditions only, not affecting the 
Stamp Duty; and in any such Case the Lease or Tack shall, if required for the sake 
of ETidence, be stamped with a particular Stamp for dcDoUng or testifying the 
Payment of the full and proper Stamp Duty on the Agreement, Minute, or 
Memorandum, on the same and the Agreement, Minute, or Memorandum being 
produced, and appearing to be executed or signed, and duly stamped in all other 
respects. 

AGBEEMEKT, or any Minute or Memorandum of an Agreement, made in England or Ireland 
under Hand only, or made in Scotland without any Clause of Registration, and not 
otherwise charged nor cxnrcssly exemntod from all Stamp Duty, where the Matter 
thereof shall be of the Value of Fitc rounds or upwards, whether the same shall be 
only Evidence of a Contract, or obligatory unon the Parties from its being a written 
Instrument; together with every Schedule, Beceipt, or other Matter put or endorsed 
thereon or annexed thereto -•--... 

And where the same shall contain 2,160 Words or upwards, then for every entire 
Qiumtity of 1,080 Words contained therein over and above the first 1,080 Woids a 
Airther progressive Duty of ----... 

Provided always, that where divers Letters shall be offered in Evidence to prove any 
Agreement between the Parties who shall have written such Letters, it shall be 
sufficient if any of such Letters shall be stamped wiUi a Duty of One Shilling, 
although the same shall in the whole contain any Quantity of Words exceeding 2,1G0. 

BHiL OF EXCHANGE, Draft, or Order for the Payment of Money exceeding £4,000, now 
chargeable with the Stamp Duty of £2 te; 

For evory £1,000 or Part of £1 ,000 of the Money thereby mode payable 

BILL OF EXCHANGE (Foreign) drawn in a Set of Tlirec or more fur the Payment of Money 
exceeding £4,000, where every Bill of the Set is now chargeable witli tlio Stamp Duty of 
Fifteen Shillings; 

Every Bill of the Set, for erery £1,000 or Part of £1,000 of the Mon^ thereby made 
payable --.---.... 
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BILL OF EXCHANGE, DBAFT, or ORDER (Foreign) drawn or endorsed out of the United 
Kingdom for the Payment of Money on Demand --.... 
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STAMP ACT. 



SCHEDULE. 



All Billfl, Drafts, or Orders for the Payment bj any Banker or Person acting as a Banker 
of any Sum of Money, tliongh not made pavaUe to the Bearer or to Order, and 
nrhetber deliyered to the Payee or not; ana all Writings or Documents entitling or 
intended to entitle any Person whatever to the Payment from or by any Banker or 
Person acting as a Banker of any Sum of Money, whether the Person to whom 
Payment is to be made shall be named or designated therein or not, or whether the 
same shall be deliyered to him or not, shall respectively be deemed to be Bills, 
Drafts, or Orders for the Payment of Money chargeable with Stamp Duty, as if the 
same had been made payable to Bearer or to Order. 

Provided always, that anv One Document or Writing, although directing the Payment 
of several Sums of Money to difierent Persons, shall be chargeable with Stamp Duty 
as One Order only. 

Exemptions, 

Any Draft or Order drawn hy any Banker vpon any other Banker^ not payable to Bearer 
or to Order ^ and used solvit; ftfr the Purpose of settling or clearing any Account between 
such Bankers, 

Any Letter written by a Banker to any oOier Banker directing (he Payment of any Sum of 
Money ^ the same not being payable to Bearer or to Order^ and such Letter not being 
sent or delivered to the Person to whom Payment is to be made, or to any Person on hts 
behalf; and all Warrants or Orders for the Payment of any Annuity granted by tJie 
Commissioners for the Reduction of the National Delt^ or for the Payment of any 
Dividend or Interest on any Share in the Government or Parliamentary Stocks or 
Funds, and all Drafts or Orders drawn by Hie Accountant -General of the Court of 
Chancery in England or Ireland^ shall be exempt from all Stamp Duty, 

COPT. — Certified Copy or Extract of or firom any Register of Births, Baptisms, Marriages, 
Deaths, or Burials ---------. 

The said Duty to be paid by the Person requiring any such Copy or Extract. 

Exemptions. 

Copies of Entries of Baptisms, Marriages, and Burials transmitted to the Begistrar of the 

Diocese, in pursuance of the 52 Geo. 8. c. 146. 
Certifed Copies of Registers sent by Superintending Registrars to the General Registrar ^ in 

pursuance of the 6 i' 7 W, 4. c, 86. 
And Copies or Extracts made or given under or in pursuance of Hie 7 Victoria, c, IB, to 

amend the Laics relating to Labour in Factories. 

COST BOOK MINES.— Any Note, Instrument, or Writing requesUng or authorizing the 
Purser or other Officer of any Mining Company conducted on the Cost Book System to enter 
or register any Transfer of any Shai'e or Shares or Part of a Share in any Mine; or any 
Notice to such Purser or Officer of any such Transfer - . - . . 



Duty. 
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The lune Duty 

DECLARATION in lieu or in the Nature of an Affidavit, in any Case where, if the same were ^ ■* "^^ ^ 
an Affidavit, it would be chargeable with any Stamp Duty - - - - - ({ mdUUBaavU. 

DELIVERY ORDER.— Any Writing or Document commonly called a Delivery Order, or by 
whatever Name the same shall m designated, entitling or intended to entitle any Person 
therein named, or his Asugns, or the Holder thereof, to the Delivery of any Goods, Wares, 
or Merchandise of the Value of Forty Shillings or upwards, lying in any Dock or Port or in 
any Warehouse in which Goods are stored or deposited or Rent on Hire, or upon any Wharf, 
such Writing or Document being signed by or on behalf of the Owner of such Goods, Wares, 
or Merobancuse, upon the Sale or Transfer of the Property therein - - . . 



DOCK WARRANT.— Any Warrant or Document commonly called a Dock Warrant, or any 
other Writing or Document, by whatever Name the same shall be designated, which shaU 
evidence thexitle of any Person therein named, or his Assigns, or the Holder thereof, to the 
Property in any Goods, Wares, or Merchandise lying in any Dock or Warehouse or upon any 
Wharf, such Writing or Document being siened or certified b^ or on behalf of the Company 
or Person in whose Custody such Goods, Wares, or Merchandise may be - 

ExemjHion. 

Any Writing or Document given by any Inland Carrier acknowledging the Receipt of Goods 
conveyed by such Carrier, 

LETTER or POWER of ATTORNEY for the Sale, Transfer, or Acceptance of any of the 
Government or Parliamentary Stocks or Funds not exceeding in Value £20; or for the 
Receipt of any Sum of Money, or any Cheque, Note, or Draft for any Sum of Money, not 
exceeding £20; or Dividends or Interest of any such Stocks or Funds, or any other periodical 
Payments not exceeding the Annual Sum of £10. ...... 
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CAP. XXI. 

An Act to amend the Act for better regolatiDg the Baainess of Pawnbrokers. 

[lath May 1B60.] 



> TTTHfiREAS bf an Act of Parliament paaedin tlie Thirty-ninth and Fortieth Years of the 

* W Beign of king George the Third, intitaled An Aci for better regulating the Burnaeu ef 
^ Pawnbrokers, it ia enacted, that erery Pawnbroker ihall, at the Time of tlie taking of everj Pawn, 

* Pledffe, or Exchange whatsoever, give to the Person or Persons so pawning, pledging, or exchang- 
' ing toe same a Note or Memorandum containing a Description thereof, with othtf Particiilais, as 
' in the Sixth Section of the laid Act mentioned, and that every such Note, where the Sum tent 
^skUlbe less than Five Shillings, shall be delivered gnitis: And wheresa it is expedient that 

* Amendment should be made with respect to such Delivery:' Be it therefore enacted by the 
Qneen's most Excelient Majesty, by and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament anmbled, and by the Avthori^ of the nne, 
as IbUows; that is to lay, 

pi,wBtook«tB» I. Upon and from the Commencement of this Act, It shall be lawful for all Persons nsing and 
MoSy fbTHoM «>siK»smg the Trade or BosinesB of a Pawnbroker to take One Hal4)enny for every sneh Note or 
StMriUaff ThiDa Memorandum as aforesaid where the Sum lent shall be less than Ten Shiltings, anytning in the said 
pawBtdnadflrita j^ct contained to the contrary notwithstanding; and the said Sixth Section of the said Act shall be 

read and construed as if it contained no Enactment for the Delivery of any Note or Memorandnm 

gratis. 

|«jnwt for n. Provided always. That for every sucb Note or Memorandum where the Sum lent shall be Ten 
vtmSAMton' Shillings or upwards, the respective Sum spedfted in such Behalf in the said Sixth Section shall and 

nMin M tcattd In may be taken as heretofore. 
SMt. • of ndMd ^ 



CAP. XXVIII. 



Au Act to repeal the Act of the Seventh Year of King George the Second, 
Chapter Eight, commonly called " Sir John Barbaras Act,'* and the Act 
of the Tenth Year of King George the Second, Chapter Eight. 

[14t& JuM I860.] 

7 0.1 c. a ( TTTHEREAS an Act was passed in the Seyenth Tear of the Reign of King George the Second, 
' YV Chapter Eight, to prevent the Practice of Stock-jobbing, and by another Act passed in 

10 0. 2. a a * the Tenth Year of uie said King's Reign, Chapter Eight, the said first-mentioned Act was nsade 
' perpetual : And whereas the said Acts impose unnecessary Restrictions on the makiuff of Contncts 
^ for the Sale and Transfer of Public Stocks and Securities, and it is therefore expedient to repeal 
* the same:' Be it enacted by the Queen's most Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament assemUedi 
and by the Authority of the same, as follows: 

Bcdtod Aeto re- I. From and after the passing of this Act the said Two several Acts before mentioned shall bo 
and the same are hereby repealoi. 



CAP. XXX. 

An Act to enable a Majority of Two Thirds of the Batepayers of any 
Parish or District, duly assembled, to rate their District in aid of Public 
Improvements for general Benefit within their District. [3(2 Jtdy I860.] 

* "TTTHEREAS it is expedient that Facility should be given for the Purpose of eflSscting Loeal 
< YY Improvements beneficial to the Health and Comfort of the People:' Be it tSeiefore 
enacted by the Qoeen's most Excellent Majesty, by and with the Advice and Consent of the Lonh 
Spiritual and Temporal, and Conunons, in this present Parliament assembled) and by the Aathoritr 
of the same, as follows: X. u 




BANKRUPTCY AMENDMENT ACT, 1860. 9 

I. It ahall be lawful for the Ratepayen of any Parish maintaining its own Poor, the PopuUition ^I^VV!^ "£ 
of which, aocordiog to the last Account from Time to Time taken thereof by the Authority of Jt^^pq^^ ^ 
Parliament, exceeds Five Hundred Persons, to purchase or lease Lands, and to accept Gifts and fonn^nf pabuo 
Grants of Land, for the Purpose of forming any Public Walk, Exercise or Play Ground, and to j^'^R,^ *J2 
levy Rates for maintaining the same, and for Removal of any Kuisanoes or Obstruction to the free nSntainiar ttm 
Use and Enjoyment thereof, and for improying any open Walk or Footpath, or placing conyenient ■'■■^ *^ 
Seats, or Shdters from Rain, and for other Purpoees of a similar Nature. 

n. ThisAct 
Hundred or n 
ment,) in the 
may be adopted in such Borough or Parish. 

Hr. Where the Act is adopted in a Borough or in such a Parish, the ProTisions of the Act of the ai to Pobite 
Ninth and Tenth Victoria^ Chapter Seyenty-fonr, for the Purposeabelow specified applicable in the Bi^^M>*Waih' 
like Cases where that Act is adopted, shall take effect for the Purpoees of this Act, yiz.: All the '^^^'^ 
ProTJaions oonoenung 

1. The Authority by which and the Manner in which the Act is to be carried into execution: 

2. The liode of proriding the Expenses of carrying the Act into execution (excluding the Pro- 

yisions for borrowing Mon^ for such Expenses): 
8. The ATOx>intment (in the Case of a Parish) m CommisdonerB, the Tenure of Office and 

Procedure, and the Audit of their Accounts: 
4. The Powers of the Councils and Commissioners for the Purposes of the Act (except the 

Powers of borrowing Money): 

ly. After the Adoption of this Act it shall be lawftil for the Ratepayers in Meeting aswmUed saiinrHi. aftw 
to rste such Parish to aseparate Rate, to be called the *' Parish Impiorement ^SfJ^SS! ^ 

Bate;'* proyided that such Rate be agreed to by a Minority of at least Two Thirds in Value of the ^^^ 
BateitayeKB assembled at snoh Meeting. 

y. Corporate Bodies shall be allowed to attend Meetings to be held as afixresaid and to TOte Corponto B«diis 
thereat by some PeiBon to be deputed by them for that Purpose under their Corporate Seal. rSL^*'^ *^ 

YI. Proyided always. That preyious to any such Rate bring imposed a Sum in Amount not len Om Bat a 
than at least One Hau of the estimated Cost of such proposed Lnproyement shaU haye been raised, !!^^Sf*!^^ 
giyen, or collected by priyate Subscription or Donation. ShOwoiptina; 

yn. Such Rate shall not exceed Sixpence in the Pound. Amoont of Bau. 



CAP. XXXIII. 

An Act to amend certain Provisions in the Bankrupt Law of Scotland. 

[ddJuly I860.] 

^TTTHEREAS it is expedient that certain Proyirions of "The Bankruptcy (Scotland) Act, MJtSOVktaTi 
*• J J 1866,'* should be amended:* Be it enacted by the Queen*s most Excellent Mig'esty, by and 
with the Adyice and Consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament aawmbled, and by the Authority of the same, as follows: 

I. This Act may be dted as "The Bankruptcy (Scotland) Amendment Act, I860.** BMct not. 

n. If in any Case where Sequestration has been or shall be awarded in Scotland it shaU appear Whmit appMn 
to the Court of Session or to the Lord Ordinary, upon a summary Petition by the Accountant in ^LS^SL?Sl 
Bankruptcy, or any Creditor or other Person haying Interest, presented to either Diyision of the SutooogS to 
said Court or to the Lord Ordinary at any Time within Three Months after the Date of the ^ dirtribat«d la 
Seanestration, that a Majority of the Creditors in Number and Value reside in England or in Stt^SJS^ 
Ireland, and that from the Situation of the Property of the Bankrupt or other Causes his Estate tUmnujiM ic 
and EfPects ought to be distributed among the Creditors under the Bankrupt or Insolyent Laws of ^'^^^ 
England or Ireland, the said Court in either Diyision thereof or the Lord Ordinary, after such 
Inquiry as to them shall seem fit, may recal the Sequestration. 

[PRIKTED by AUTHORITY.] c III. The 
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ft ^ UL The nid Court, in «illMr IHtmob tbcnoi; or ibe Loid OHiiiarr, or ike Shenff; mtj lefve 
g— yj* ibe Applieation to ibe Diidiiim of aay BMikrapi, aUiioorii Two Yean hKw ehpeed fitom the 
^>it5!L«ii TWiA AfthA flMOMinAiAi. end elklioo^ no AnDeaimnee or OppoeitkHi eheU be nede bj or oa tbe 

kbe Beport of tbe Aoeoanteat m Benkmptej 
endnlently onno eelei l eny Pert of bie Eelate or 
be Pw f b i uii e of "The Beata^tcy (Scetiaerf) 




Act» 1866." 

- *- IV. AH Integiocntori f i ro uoi u ieed by tbe Lord Ordmeir or the flb e iM T mder tbe Vtawkkamot 

iwitoieriffv. ^ii^AetihellbeeiilgeettotbeBefiewoftbeeeidCoiirtoff ' 



•HiMtito**tef« y. To lemore Double wbicb here eiiaen, it m dederad tbet tbe Word "Gfteette" in tbe Sizly- 
Adttomfrnmum- ger^ntb Section of tbe aeid Act ehell be bdd to meea tbe ^E^nbujyk GosetU;" end tbe r io fi ri aue 
taffhOMOt. ^.^^{^^ In tfjA MiAi Act laUAJTa to Paede of ATraiiyment ibeil ertmd to end indnde SetUeBonti 
or Axnuigeinente by wey of Compoeition. 

Fte to ^K.^ VL Tbe Fee provided to be peid to tbe Sheriff under Sobedole L of tbe eud Act ie hereby 
rtoiriifl mboUihed; bat no Cbum ibeli eiiii in nipeet of eny eooh Fee wbidi ehell beve been peid prior to 

tbe peabg of tUe Act 

9 

Vm mmiMa to VIL For ettwiding eny Meeting of Greditore or Eieminetioa a Fee of One Pound One SbilEng 



■H w iiR Ki Mf i ahell be peyeble to the fiiheriff to eeeh eoch Meeting or Diet of KTamiwetinn not being on tbe 
»to» ** - — Day. 



1 Act to VnL "Tbe Benkniptey {Se&dtmd) Act, 1856," ezoept in eo to ee altered by thit Act» iheU be 
itotaM. end lenein in foU Forae and Eflbet, end dieU be oonetroed with thie Act; end Wordi intcipreled 

in the eeid Act ehell when need in tbie Aet bare tbe enne Meeningi ee ere eengned to theoi 

if^peotiTely I7 the nid Act. 



CAP. XLV. 

An Act to extend the Act of the Eighth and Ninth Yean of Victoria, 
Chapter Twenty-six, for preventing fishing for Trout or other Fresh-water 
Fish by Nets in the Rivers and Waters in SooOand. [23d Jtdy I860.] 

s*tyiet«.il. * W/UKREAS by tbe Act Eighth and Ninth Victoria, Chanter Twenty-ciz, intitoled ila ilef fo 
*' W prevent fiking for Trout or other FreA'-wiMter Juh oy Nets in the Rivers and Waters m 
' Sootlano, ProTinon ie inade for preyenting the Deetmction of T^oat and other Freeh- water Fieh 

* by KetB in the RiTen, Waters, and Lochs of &ol2aiiJ; And wherees there are Tariooe other vaya 

* by -which Trent and other Freih-water Fish may be destroyed which haye not yet been dedavad 
*' illegal:' Be it tlierefore enacted by the Queen's most Excellent Migesl^, by and with the Advice 
and C<MDaent of the Lords Spiritoal and Temporal, and Commona, in thia preeent Paifiaineni 

lUed, and by the Authority of the eame: 



aui.br 

Htftii ee. in aay 




tetimd fio- Doable Bod Fishing, or Croes Line Fishing, or Set Lines, or Otter Fidung, or Boming the Water» 

"'*^*^ or by striking the fish with any Listrament, or by Pointing^or to put into the Water Time or any 

other Sabetimce destmctiye to j^roat or other Fresh-water Fish with Intent to destrcvy the eame; 

and ft any Person shall wilAilly take, fish for, or attempt to teke, or aid and asBiet in talm^ or 

fishing for, or attempdnff to take or fish for, in or from any soch Biyer, Water, or Loch, any iSoat 

or otter Fresh- water Fish by or with any Net of an^ Kind or Deeoription, or byponble Bod Fiehing, 

or Crcei Line Fishing, or by Set lines, or Otter Fishing, or by Boming the Water, or striking tbe 

lish with any Listrament, or by Pointing, or by patting into tbe Water Lime or any other 

Substance destractiye to Troot or other Fraeh-water Fish with Intent to destroy the same, smA 

FbbiIIj. Person shall forfeit and pay any Sum not exceeding Fiye Pounds for eyery such Offence, besidea 

forfeiting the lYout or Fish taken, and also eyery Boat or Net, Ikckle, Instrument, or othe» Artida 

in or by which tbe same may haye been taken or attempted to be teken, and shall' aleo pay the fnU 

^^^^ jLjaTi Ezijensee of the Conyiction: Proyided that nothing in this Act contained ehell preyent any Penan 

haviiif tSSZ baying the Bight to fish in any Biyer, Water, or Loch in Scotland, or any Person haying Pennia- 

Ac to enk sion m>m such Person, from ezerciBing the Right of fishing in such Biyer, Water, or Loch in any 

Mode not prohibited l^ Law prior to we psssing of this Act II. |f 



FISHING ACT. 11 



IL tf any Peonon ahaU trwpaflB upon any Groiiiid, enckaed or nnencloaed, or in or upon any £w|^ *> 
Ehrer, Water, or Loch, with Intent to take any Troat or other Freah-water Fiah, with any Ket, ^StwSl oTbi^ 
Doable Bod, Croea Line, Set Line, or Otter, or by Burning the Water, or by atrikiug the Fiah with to flaii with N«t» 
any Inatrament, or by Pointing, or to deatioj the Fiah by putting Lime or oUier Sabatanoo *^ 
deatmctiye to Tront or other Freah-water Fiah into the Water, auch PerK>n shall forfeit and pay a 
Sam not exceeding Five Poanda for every aadi 0£feace. 



in. It ahall be lawful for any Person, having the Authority of the Proprietor of Land throngh Fo««to 
or pest which the River or Water flows or upon which the Loch ia wholly or partially aitoate, to ^ ^^^S^^^bmiS 
aeixe and detain any Boat or Net of any Description, Doable Rod, Croea Line, Set Line, or Otter, Nets. «o. ntad in 
or Materials for Baming the Water, or Instruments for strikine the Fiah, or for Pointing, or lime ggg'^jy ^p ^ 
or oUier Sabatance deatructive to Tront or other Fresh-water Fish, used or intended to be used in 
the Oommiarion of any such Ofience, and cJao any Fiah taken by any such OflGender, and to give 
Infonnation thereof to the Sheriff or justiceof the Peace. 

IV. All Justioea of the Peace ahall and may act in the Execution of thia Act notwithstanding jusUoit wKo am 
thai such Juaticea ahall be the Proprietors at Land through or past which any River or Water may Propitetoniiot to 
flow, or upon which any Loch may be wholly or partially aituated, or ahall otherwise have a Right ^^ g^^''^^ 
of Trout or Freah-water Fiahing in any such River, Water, or Loch, except in Caaes in which the 

Offence haa been committed on the Property of such Justice, or in which such Justice is a Party to 
the Proeecution of the Case, or ia cUrectly interested in the Result thereof; and no auch Proprietor 
or Party having Right as aforesaid shall be incompetent as a Witness to prove any Offence com- 
mitted againat thia Act by reason of hia being such Proprietor or having such Bight. 

V. And for the Recovery of the PenalUea and Forfeiturea impoaed by this Act, be it enacted, nrUitSMomy 
That any auch Penaltiee or Forfeiturea may be recovered by aumroaij Proceeding upon Complaint «f FHuOtiit. 

m Writing made bv the Procurator Fiscal or by any Party prosecaunff for the same to Uie Sheriff 
or any Justice of the Peace for the County in which such Offence shall be committed, or to the 
Sheriff or any Juatice of tiie Peace for any County in which the Ofiender may be found, and on 
such Complaint such Sheriff or Justice of the Peace ahall issue a Warrant for bringing the Party 
complained acainst immediatdy before him, or shall issue an Order requiring such party to appear 
at a Time and Place to bo named in such Order; and every such Order ahall be served on the Party 
complained against by any County Officer, oither by delivering to such Party personally or by 
leaving with some Inmate at his usual Place of Abode a Copy of such Order, and of the Complaint 
whereon the aame haa proceeded; and either upon the Appearance or the Default to appear of the 
Partv comi>lained against it shall be lawful for the Sheriff or Justice to proceed to the nearing of 
the Complaint; and upon Proof of the Offence, and without any written Pleadings or Record of 
£vidence, to convict the Oflimder, and upon such Conviction to decern, adjudge, and sentence him 
to pay the Penalty or Forfeiture incurred, and the Expenses attending the Conviction, and to grant 
Warrant for impriaoning him until such Penalty or Forfeiture and Expenaea ahall be paid: Provided 
always, that sucn Warrant shaU apecify the Amount of such Penalty or Forfeiture and Expenses, 
and shall also specify a Period at the Expiration of which the Party shall be discharged, notwith- 
■tandinff such Penalty or Forfeiture and £xpenses shall not have been paid, and which Period ahall 
in no Case exceed Two Months; and it ahall be lawful for the Sheriff or Justice to make such 
Orders conoeminff the immediate Disposal of any Boat, Net, Double Rod, Cross Line, Set Line, or 
Otter, or Materiids for Burning the water, or Inatmmenta for striking the Fish, or for Pointing, 
or Lime or other Substance destructive to l^out or other Fresh-water Fish, or Fish seised or 
forfeited under the Proviaions of this Act, as may be neoessary. 



hall be lawfbl for any Person who shall think himself aggrieved by any Judgment of the Po«v to appmI 
Justice of Peace pronounced in any Case arising under thia Act to appeal from the Mal|Y^^4i^ ''^ 



VI. It ahall 
Sheriff or 

aame to the next Circuit Court of Justiciary, or^ where there are no Curcuit Courts, to the High 
Court of Justiciarr at Edinburah, in the Manner and by and under the Rules, Limitations, Con- 
ditions, and RestncUons contained in an Act passed in the Twentieth Year of the Reign of Hia 
HM'eety King Qeorge the Second, for taking away and abolishing Heritable Jurisdiction in Scotland, 
witik this Variation, that such Person shall, in place of finding Caution in the Terms prescribed by 
the said Act, be bound to find Caution to pay tiie Penalty or ForHntare and Expenaea awarded 
against him by the Sentence appealed from in the event of the Anneal being diamissed or not inaiated 
in. together with any additional Expenses that may be awarded by the Court on deciding or dis- 
missing the Appeal; and it shall not be competent to appeal from or bring the Judgment of any 
Sherm or Justice of Peace acting in the Execution of this Act under Review, by Advocation or 
Suspension or by Reduction, or in any other Way than aa herein provided. 

Vn. All Penalties and Forfeitures imposed under the Authority of this Act shall, when levied, Ap^Uoitioa of 
be paid, the One Half thereof to the Prosecutor and the other Half to the Inapector of the Poor ai^^ntitim. 
the Pariah within which the Offence ahi^ have been committed, on behalf of auch Poor. 

Vm. No Prosecution or other Proceeding whatever shall be brought or commenced against any Uaritatioii er 
Person for any Offence againat this Act, unlen the same shall be commenced within Three Months Aociooa 
alter saoh Ofbnoe shall Iwve been committed. IX. The 
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yggp w toUu * or IX. The AVordi ('Rirer," "Water," or *'Loch'* oocnrriiig in thw Act shftll mean and inohide 
^"^ any Stream, Bom, Millpool, Mill-lead, Milldam, Sluice, Pond, Cat, Canal, and Aqueduct, and 

ererj other Collection or Run of Water, in which Thmta and otlier Fresh-water Fish need, hannt, 
or are found or preserred; the Word ^^SheriflT" shall mean the SberifP or Steward of the Coont^ 
in which the Offence happena or Case ariaea, and shall include the Sheriff-Snhatitiites €i aw» 
Sheriflb; the Expression "Justice of the Peace** shall mean a Justice of the Peace of the County in 
which the Offence happena or Case arises; and the Expression "Countjr Officer** shall mean and 
iocludo Sheriff's Officer, ConataUe, or any Officer of the County Police Force. 

MBuSiB '^ ^^S» ^' Nothing herein contained shall afEect any Act of Parliament, General or Local, passed for flie 
■^^Sn lfrimSr Preserv a tion of the Salmon Fisheries in SeottttRd^ or in reladoa to the fishing of SaliiMm or Fish of 
the Salmon Kind in Scotland, 

•■viBir tbt tnrt ^^* Nothing herein contained shall affect or apply to the killing of Trout or other F^rash-waier 
rmiiaff BMmg Fish with Single Bod and Line which shall be regulated by the Lawa in existence prior to tibe 
wfihSfaiiititod. ptaring of this Act. 
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CAP. XLVII 

An Act to amend the Law relative to the Legal QualificationB of Councillon 
and the Admission of Burgesses in Boyal Burghs in Scotland. 

[23d July I860.] 

WHBREAS br the Fourteenth Section of an Act passed in the Third and Fourth Teais of 
Hia late Majesty King William the Fourth, intTtuled ''An Act to e!ter and amend ike Lam 
*yar (he Election of the Magistrates and CouncHe qfthe Royal Bwrgke in Scotland,** it waa enacted, 
that no Person should be entitled to be received and inducted as donndllor who shall not pravioua 
to such Induction be entered a Burgees for the Burgh of which he ia so elected, wherefer then is 
any Body of Burgeens in any such Burgh, and that his Omission to produce Evidence of his bc^ng 
such Burgess whoi he declares his Acceptance of Office shall be held to vacate hia EleotioD, in the 
same Manner as if he had declined to accept: And whereas by an Act pawed in the Ninth Tear 
of Her present MM'eetv, intituled ''An Act for the Abolition of the excUmoe PrimUffe of Dradimg 
'*ta Burghs in Scotliand,*' the exclusive Privtleges and Rifl^ta possessed in certain Boyal and otiber 
Burghs iu Scotland, by the Members of certain Guilds, Crafta, or Lioorporationa, of- canying on 
or exercising certain Tradee or Handicrafts within their respective Burgha, are abolished: Anl 
wheress it is expedient to repeal the said Clause of the first-recited Act, and to make Provisioa 
for the Admission of Persons to be Burgesses in manner and un(kr the Conditions herein nresaibed:' 
Be it therefore enacted by the Queen*s moat Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and Commons, in this pvesent Parliament smombkid, 
and by the Authority of the same, as follows: 

8tet.u or t ft 4 I. That the said Fourteenth Section of the first-recited Act, in so &r as inconabtent with thk 
Wj^o. 7a M. j^ ginji \^ imci ^Q smQQ jb hereby repealed. 

Eicetan of Mom- II. That it shall be lavilil to the Magistrates and Council of any Boyal Bursb, and they aie 

^"^ il ^^?u^ hereby authorized and empowered, to admit any Person entitied to vote in the election of any 

uT^argwMt on Member of Council for such Burgh to the Statue of a Burgess thereof; and that by a Minute of the 

oertoinoondi tto oi Council thereof, and on Payment of such Entry Money, not exceeding in any Case the Sum of One 

Pound, as the Council of the Burgh may from Time to Time fix, which Entry Money shaB be 

accounted Part of the Common Good of the Burgh, and be applied accordingly; and every Penan 

entitled to vote in the Election of any Member of Council shdl, on being elected a Member of the 

Council of any Burgb, thereupon be el^ble to be inducted, if before Inductkm he efaall be admitlsd 

in manner aforesaid to the Status of a Burgess of the Bursb, anything contained in the said Fodi^ 

teenth Section of the first-recited Act notwithstanding: Provided always, that such AdmWoi& by 

Minute of Council shall not per m be held to give or imply any Right or Tide to or Intmeei in the 

Properties, Funds, or Revenues of any of the Guilds, Crafts, or Incoiporations of the Burgh, or any 

Momfications or Benefactions for behoof of the Burffesses of such Guilds, Crafta, or IncorporatMoa, 

or .of their Families, or any Right of Management hereof, or any Membendiip in any orthe nid 

Guilds, Crafts, or Incorporations. 
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CAP. LVIII. 

An Act to amend the Act of the Eighteenth and Nineteenth Years of Her 
Maje8(7 relating to Friendly Societies. [6th Augu^ I860.] 

BE h enacted b]r the Queen's moefe Excellent Mi^iestj, by and with the Adyioe and Consent of 
the Lonk Spiritnal and Temporal, and Commons, in this present Parliament assembled, and 
by the aathority ox the same, as follows: 

I. In ease of the Disaolution of a Society, aooording to the ProTidons of the Thirteenth Section in tarn «t immoI. 
of the Act passed in the Eighteenth and Kmeteenth Years of Her Mijeaty, Chapter Sixty-three, it "^ ifiSr 



shall not be neceatarr to state in the Agreement the intended Appropriation or DiTision of the Funds la a is VI01. & 
or other Property, bat it shall be lawful to the Membera, if they shall think fit, to refiar each Cik^noi n t umr r 
Appropriation or Division to the award of the Begistrar; and in case Applioation shall be made in ^^S^tJuSSii 
Writing by the Members of a Society, not being less in Number than tiye Eighths of the whole dtvUAonorFuidi, 
Body thereof, setting forth that the Funds of such Society are insufficient to meet the Claims £2^|^"Sm^ 
thereon, with the Grounds upon which such Insufficiency can be proved, it shall be lawful for the Awud of tM 
B^gistrar to investigate the same, and if upon such Investigation he shall find that the said Societv R«fiiti». 
is in an insolvent Condition, and that it would conduce to the Interests of all Parties concerned, 
that the Afilairs of the Society shall be wound up and brought to a Termination, he shall make an 
Award to that Efiiect, and shall direct in what Manner the Funds and Property of the Society shall 
be divided or appropriated, ;and it shall not be necessary in such Case that the Provisions of 
the said Thirteenth Section be complied with; provided th^t previous to such Investigation the 
Begistrar shall give not less than Twenty-one Days' Notice in Writing, to be sent b^ Poet to the 
TruiBtees, Secretary, or other Officer oi such Society, at the Plaoe where such Society holds its 
Meetings. 

II. Every Award so made as aforesaid by the Registrar shall be final and conclusive on all Bigiiini^ 
Members aiid other Persons having any Clium on the Funds of the said Society, without Appeal, ^S* ^«iiSSt 
and shaU be enforced in ^le^ same Manner as by Section Forty-one of the said Act is provided for AppoaL 
enforcing the Award of Arbitrators; and the Expenses of such Award, and of publishing the Notice 
of DisBolntion in the Gazette, shaJl be paid out 01 the Funds of the Sodety before any Appropriation 
thereof shall be made. 

IIL When any Agreement for the Dissolution of a Society authorised by Section Thirteen of the KvidMot of DIf 
nid Act shall be transmitted to the R^strar; and when any Award authorised to be made by this m^***^ 
Act shall be made by the Registrar, Notice thereof shall, within Twenty-one Days after the same 
shall have been so transmitted or made respectively, be advertised by the Begistrar, as respects 
Societies in England in the London Gazette^ as respects Societies in Scotland in the Edinowrgh 
Gazette, and as respects Societies in Ireland in the Dublin Oazetief and nnlen within Three 
Calendar Months from the Date of the Gaiette in which such Advertisement shall appear, a Member 
or other Person interested in or having any Claim on the Funds of the Society snail commence 
Proceedings to set aside the Dissolution of the Society consequent upon such Agreement or Amtid, 
the Society shall be considered for all Intents and Purposes, and in all Courts of Law and Eqnity, 
as Iw^ljT dinolved, and the requisite Consents to such Agreement, or, as the Case may be, to the 
AppGcation to the Registrar, to have been duly obtained, without Proof of the Signatures thereto. 

IV. The Registrar in his next annual Report submitted to Parliament shall set forth the BislHf i/^^ Aa> 
Particulars of everv Award made under the Provisions of this Act which he may have made during SStihf^'iSiiwh 
the preceding Twelve Months. km oCAmdiu 

V. In regard to Societies which have been dissolved before the passiug of this Act, if Notice of ProyUoni « to 



any Agreement for the Dissolution of such Society, alreadv transmitted to the Register, or of any ^ Mbno 
Award made under Section Thirteen of the said Act, shall within Three Months after the psanng orthto Aot 
of this Act be advertised in such Gasette as aforesaid, the Provisions of Section Three of this Act 
shall apply in the same Way as if such Agreement and Award had bew transmitted and made 
snbaequent to the psssing of this Act. 

YI. The Eighth Section of the Act passed in the Twenty-first and Twenty-second Yean of Her 8Mt s of ti it ss 
Mifoty, Cha]^ One hundred and one, is hereby repesled; but where, previouslv to the passing ZJj^^ ^^^ *** 
of this Act, any Application has been made to the Registrar respecting the Dissolution of a Sodety 
under the said Section, such Sodety shall be diBBol^ in the same Manner and with the same 
InddentB as if this Act were not passed, and for the Putposes of such Dissolution the said Section 
shall be deemed to remain in ML SVirce. 

fiBdtj te aet 

Vn. If De&ult shall be made in transmitting to the RjBgistnur before the First Day of June in {ffff hfSS! 

each Tear the General Statement or Copy of the last annual Report of any Sodety, in oomplianoe sUnMwiihaMi. 

yrtih the Proyidons of Section Forty-five of the Act of the Session of the Eighteenth and * St**'<^'^^ 

Nineteenth'"'' 



14 23" AND 24" VICTORUB, c. 58, 80. 

Nineteenth of Victoria^ Chapter Sixty-three, the Officer makiag each Default shall be liable to a 
Penaltj not ezoeeding Twenty Shillings, to be reoorered, with costs, at the Suit of the Regiatnu', 
before Two or more Justices, as to EngUind in manner directed by an Act passed in the Session holdlen 
in the Elerenth and Twelfth Tears of the Roign of Her Majesty Queon Victoria^ Chapter Forty-three, 
intitaled An Act to facilitate the Per/onnance oftJie Duties of Justices of the Peace out of Sessions wHkt* 
England and Wales with respect to sufumartf Convictions and Orders^ and as to Scotland before Two or 
more Justices or the Sheriff of the County, in manner directed hr the Act passed in the Sessioo of 
Parliament liolden in the Seventeenth and Eighteenth Years of the Reign of Her Mi^esty Queen 
Victoria^ Chapter One Hundred and four, intituled An Act to amend or consolidate the Acts reiaiin*^ to 
Merchant Shipping, as regards Offences in Scotland against that Act, not being Offences by that Act 
described as Felonies or Misdemeanors, and as to IreUmd in manner directed hj the Act passed in the 
Session holden in the Fourteenth and Fifteenth Years of the Reign of Her Msyesty Queen Fictoria, 
ChM>ter Ninety-three, intituled An Act to consolidate and amend the Acts regulating the Proceedings 
of Petty Sessions, and Hie Duties of Justices of the Peace out of Quarter Sessions, in Ireland, or any Act 
passed for the Amendment of the above-mentioned Acts; smd the Justices or ShetifT imnowng any 
Penalty under this Act may direct the whole or any Part thereof to be applied in or towards {layment 
of the Costs of the Proceecungs; and subject to such Direction aU Penalties shall be paid into the 
Receipt of Her Majesty's Excheaner, in such manuer as the Treasury may direct, and shall be carried 
to and form Part of the Consolidated Fund of the United Kingdom of Great Britain and Ireland, 

g Ac ewnrte lipt YIII. If the Accounts and Returns required from certain Friendly Societies by the CommisBkHi- 
SSw^pS ^ en for the Reduction of the National Debt, pursuant to Section Thirty-fonr of the said Aet, be not 
to Saot sT or IB made within Tliirty Days after the same have been ro(xuircd, the Account of the said Society shsll 
fiiNnist^iiSrS ^ <^^<)'^ by ^^ B^^^ Commissioners, and thenceforth no Interest shall be credited to such Society 
tooMM^Ae. thereon, until such Accounts and Returns shall be furnished by the said CommissioneEB, or the 
Mon0y be withdrawn. 

AppikMtfam 7 IX. Any Application authorised by Section Twenty-fonr of the said recited Act to be made by 
■•prtn'* any Person on behalf of a Society, may be mode by the Registrar. 

ThtemdFMoodir X. This Act and the Friendly Societies* Acts, 1855 and 1858, shall be construed as One Act, and 
Jj**jjjjj^ *J may be cited together for all Purposes as the Friendly Societies' Acts. 

Oat. 
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An Act to regulate the Levying and Collection of the Inventory Duty 
payable upon Heritable Securities and other Property in Scotland. 

[Gth August 1860.1 



ss * 9ft Viflk. ' %1AII£REAS by an Act passed in the present Session of Parliament, Chapter Fifteen, it 

«^ Ui * W enacted, that Money secured on llcritable Property in Scotland, and Money secured 

*• by Scotch BondiB in favour of Heirs and Assignees, excluding Executors, should for the Purposes 

' of the Act be held and interpreted to be Moveable Property, and should be included in any 

^ Inrentory to be exhibited and recorded in any Commissary Court in Scotland of the Estate 

* and Effects of any Person deceased entitled thereto, and in England and Ireland respectiTdy 
' should be deemed to be Estate and Effects for or in respect whereof any Probate of WiU or 

* Letters of Administration should be granted; and that every such Inventory, Probate, and 

* Letters of Administration should be chargeable with Stamp Duty in respect of such Moveable 
' Property; and that such Property and tlic Value thereof should be included in any Allldavit as 
' therein mentioned, made on applying for Probate or Letters of Administration in respect thereof, 
' in England or Ireland; and it is expedient tliat the levying and collecting of the said Duty shoidd 

* be regulated as herein-after mentioned:* I^ it therefore enacted by the Queen's most Excellent 
Majesty, by and with the Advice and Consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the Authority of the same, as follows: 



B L All Money secured on Heritable Property in ScoHattd, and all Money secured by ScolHsk 

B«ttaMe^Pn>- Bonds and other Listmments, excluding Executors, and all Money secured by Scottish RoimIs and 
S^gS^JSghBoiSi! other Instruments, the Rights to which shall be taken excluding Executors, constituting the Suooes- 
•MiQdinsEzeca- sion or uirt of the Succession of any Person who shall have di^ on or after the Third Day of April 
to\m^aSr^ in the Xear One thousand eight hundred and sixty, shaU be liable to Inventory Duty under th« 
IHttj, said recited Act 

Dsiy, « inttnti IL The said Dutv, with Interest thereon at the Rate of Five per Centum per Annum^ from the 
ttMNjBi ''^ J^ Expiry of the period of Six Months after the Death of such decessed Penwn, shall be a Debt to Her 
IbgM^i 'to bt MiQflity, and snail bo payable by any and every Person who shall take any Money secured as afore* 

nid. 
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Baid, oonstitatmg the Sacceeeion or part of the SaccesBton of any Person deoeaaed, and that whether SS^^^SS 
hefihaU take the same as haying a beneficial Interest therein, or as Trastee, or in any other ]|oi2^ Moondi 
Capacity, and whether he shall have an absolute Right, or only a Liferent or Life Interest, or other 
limited Rif^ht or Interest therein, and whether he shall take the same by Mortis causa ConTeyanoOf 
or l>y special Destination, or by Inheritance. 

in. The Person or Persons so taking snch Money as aforesaid shall, within Six Months next jS^SSL^'S^ 
after taking the same or any Part thereof, or any Interest duo thereon, lodge with the Solicitor of lodnd on Oitii 
Inland Revenue at Edinburgh a fall and true Inventory npon Oath or solemn Affirmation, to be ] ?^iSS £ ! i5! S 
called a " Special Inventory,** in the Form of the Schedule annexed hereto, of all Money secured as it EtHnboish. 
aforesaid, constituting the Succession or Part of the Succession of such deceased Person, such 
Special Inventory having thereon a Stamp dmioting the Butv payable on the Value of such Money 
secured as aforesaid, contained in such Inventory, being the same Rate and Amount of Duty, 
whether testate or intestate, as the Case may be, which would have been payable as Inventory 
Duty on Moveable or Personal Estate of the same Value; and the Oath or Amnnation to the said 
Speoal Inventory may be taken before any Magistrate or Justice of the Peace within the United 
Kingdom or the Colonies, or any British Consul ; provided that in all Cases the Duty, together with 
the Interest and necessary Expenses, upon any Money contained in such Inventory, by whomsoever 
the same may have been originally paid, shall, in the Absence of any special Agreement or Provision 
or valid Testamentary Direction to the contrary, be ultimately liorne by the Person or Persons 
benefidallv interested in such Money, and if there diall be more than One Person so interested the 
Duty shall be borne by them proportionally according to their several and benefidal Interests in 
the Money on which the Duty has been so paid. 

IV. It shall be lawful for the Executor or Executors of the Deceased to add the Amount ofHSSyjg?^ 
Money so secured, and the Value Uiereof, including the Proceeds accrued thereon, as herein-after invvitonr ofPtr. 
mentioned, to the Inventory in Scotland of the Deceased's Moveable or Personal Estate, and to pay wnyofitoWMe 
the Stamp Duty on the aggregate Amount, in which Case no special Inventory or separate Stamp 

Dntjr shall be required fi^m the Person or Persons beneficially entitled to the Money so secured; 
provided that in this Case the Executor or Executors of the Deceased shall make Oath (or, if bo ^, ^^ Bttnn of 
privileged, solemn Affirmation,) of the true Amount and Value of the said Money and Proceeds ; Dntj on the 
and the contingent Provision for Return of Duty, herein-after provided for, in regard to the Debts g^°°^P^ 
of the Deceased, shall in such Case be applicable mutatis mutandis; and farther, in this Case, the thS^icmBto 
Inventory Duty so paid on the Agsreffate Amount of the Deceased's Moveable or Personal Estate, ^SS£i^hSam 
and of the said Money and Proceeim, wall, in the Absence of any special Agreement or Provision or ^ySHSatSltSi 
valid Testamentary Direction to the contrary, be ultimately borne by the Persons beneficially «»dtaiff to thdr 
interested nroportionally according to their several and beneficial Interests in the a2p;regate Amount ^>tn»6aMllaUKm 
on. which tne Stamp Duty shall have been so paid, and with Right of Relief accordmgly. 

V. The Special Inventory provided by this Act, and the Inventory of the Personal Estate of a IS^SJSSS 
Deceased, containing also the Property on which Duty is imposed by the recited Act and this Act, jmj ^SSTVi 
shall be stamped wiui Duty according to the Value of the Property contained therein at the Time IJ^^ ^ j^ 
they shall be respectively sworn to, including the Proceeds accrued thereon down to that Time, and ^^ to dht la- 
the Duty or deficient Duty according to such Value and Proceeds and Interest thereon, at the Rate Tsatory. 

of Five per Centum per Annum, shall be a Debt duo to Her Majesty by the Person making Oath to 
said Inventories; and it is hereby provided, that the Inventory and additional Inventory of any 
Person deceased required to be exhibited and recorded in the proper Commissary Court in Scotland 
shall be stamped with Duty according to the Value of the Property contained therein at the Hme 
they shall be respectively sworn to, includioe the Proceeds accrued thereon down to that Time; and 
the Doty or deficient Duty according to such Value and Proceeds, and Interest thereon at the Rate 
of Five per Centum per Annum, shall be a Debt to Her Majesty by the Person making Oath to said 
Inventory and additional Inventory, and lus Heirs and Successors; and if such Liventory and 
additional Inventory shall not be exhibited and recorded, the Inventory Duty on all the Personal 
or Moveable Estate and Effects of the Deceased, and Interest thereon at the Rate of Five per Ceu' 
turn per Annum from the Expiry of the Period of Six Months after the Death of such deceased 
Person, shall be payable and shall be a Debt to Her Majesty by the Person who shall intromit with 
or enter upon the Possession and Management of such Personal or Moveable Estate and Effects, or 
any Part thereof, and his Heirs and Successors. 

VI. The Commiasioners of Inland Revenue shall grant a Return of the said Duty, corresponding Pow« tofffuta 
to a rateable Apportionment of the Amount by which the Debts (in ren)ect of which a Claim for ^Jjj^ c^mL 
Return of Inventory Duty may be competent) shall be proved to the Satisfaction of the said Commis- tunoM kSnta 
sioners to exceed the Personal Estate of the Deceased, between the Amount of the Money contained Mated. 

in the said Special Inventory and all the other Heritable Property of the Deceased; provided suc^ 
Return shall oe claimed within Three Years from the Date or lodging the Special Inventory. 

Vn. Every Person shall for the Purposes of this Act be held to have taken Mone^ secured as intNodiun^ ao^ 
aforesaid who shall have received or intromitted with such Money or any Part thereoi^ or any In* ^^f!^ ,^ 
terest due thereon, or who shaU have mode up a Title thereto. ■ ^^ 



VIII. Mone^ secured upon Heritable Property by Conveyance ex facie absolute, and Money Uamf 
secured by Adjudication when the Right of Reversion has not expired, and all Money secured in cS^mnoo. oad 
any other AVay upon Heritable Property, shall be subject to the Provisions of the recited Act and a^juSemSii, ond 
this Act; Provided always, that noUiing therein and herein contained shall be held to apply to Fea g^gw iwy^to^lUl 
Duties or to other permanent periodical Payments which are made a Real Burden npon Land, ^'^^ ^^ 
where Payment of a Capital Sum of Money is not thereby secured. 

I A * 
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IX. The iAid leoHed Aet k hereby repeeled, in io far as it proridei that in England and Irdmd 
the aaid Money shall be deemed Estate and Eflicts for and in respect of whioh Probate and Letten 
of Administration shall be granted, and shall be indaded in tke -A£EidaTit made on applying £ar 
Fkobate or LeMen of Administration in England and Irtkmd, 



SCHEDULE. 



SpiciAL Imvuitort of the Money seeored on Heritable Property in Sootland^ and Mon^ seooxed 
by Sootoh Bonds, &o., ezdoding Ezecotocs belonging to {Name and Detcrtpdom of 
Dseeaseo], who died at on the Day of 

18 for Payment of the Dnty imposed by the Act 83 & 24 Victoria, 
Cap. 80. 

£ s. d. 

L Bond and Disposition in Seenrity dated flrantedby 

in favour of the Deceased, orer Lands in the County of [Fi/e] [or Houses in the Ci^ 
of {Edinburgh), fa. I/Deceaud acqnirtd Eight bg AMngnatwn, jxr. ducribe TUU.'\ 



n. Interest thereon firom the 

the Day of 



Day of 



to 



nL Bond dated , granted by in 

favour of the Deceased, excluding Ezecntocs [t/^cAe Deceiied'i Bight is bg Attignation^ 
i-c. describe Right}, 

IV. Interest thereon as above .•••-•.• 



At the Day of One thousand 

and , in Presence of Esqaire« One off the 

Magistntes fl»r the City of [Edinburgh'} [er Justice of the Peace, or Brita^Consnl], 

Appeared , who, being solemnly sworn and evamined, depoosB, thai 

[Name and Deecripiion of Deceased] died at on the 

Day of ; that the Deponent has right to the above Subieete [or Part of 

the above Subjects, or to the Liferent of the above Subjects, A-eJ] as Heir of the Deoessed [or m 
Li^tee, or ss One of the IVustees of the Decessed, fcJh that the Deponent knows of no Settle- 
ment or other Writing left by the Deceased relative to the Disposal of his rersonal Estate or EfiectSi 
or any Part thereof [or that the Deponent does not know of any Settlement or Writing relative to 
the Disposal of the Deoessed^s Personal Estate or Effects, or any Part thereof, other than a general 
Disposition and Deed of Settlement dated the Day of 

registered in the Books of Council and Session on the I>ay of ]; 

that the foregoing Inventory, each Page of which is signed by the Deponent ss relative hereto, is a 
fhll and complete Special Inventory of all the Money or Property belonging to the Deceased, and 
Proceeds thereof, liable to the Duty imposed by the Acts 23 Vict. Cap. 16. and 28 & 24 Vict. C^i. 
80. [this Act}, in so far as the same has come to the Deponent's Knowledge; and that the said Pro- 
perty is of the Value of Pounds and under the Value of 
Pounds. All which is IVuth, as the Deponent shall answer to God. 
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CAP. LXXXV. 

An Act to amend two Acts of the Seventeenth and Eighteenth Years, and 
of the Eighteenth Tear, of Her present Majesty, relating to the Re- 
gistration of Births, Deaths, and Marriages in Scotland. 

[6th August 1S60.] 



W'HEREAS it IS expedient to alter and amend the Act paand in the Seventeenth and Si|^- 
teenth Years of the Reign of Her present Mijesty, intituled An Act topromdefor fibs 
better Registration of JHrths, DeaAs, and Marriages tn Scotland, and the Act passed in the Ejg^* 
teenth Year of the same Reign, intituled An Act to make further Prooinonfar Ae Registration of 
Births, Deaths, and Marriages in Scotland:' Be it enacted by the Queen'k most EzoeUent M^eaty, 
by and with the Advice and Ckmsent of the Lords Spiritual and Temporal, and ConunoBs, in tha 
present Parliament aaeembled, and by the Authority of Uie same, as follows: 



BIRTHS, DEATHS, AND MARRIAGES ACT. 1? 



I. SeotSoDi Eiflbteexi, NiDeteeu, Forty-two, and Fiftj-frar.of tbe finb-reoited Act, and Section y g},^ j^ 
OneoftbeMOond-reoited Act, are hereby xepoaled. rtprtwi 

IL It Bball be competent for any Penon on Payment of a Fee of Five Shillings to register in a ^^Sfir««^!L?** 
Book to be krat for the Purpose in the General Registry Office, to be called ^'The Register of siMMBmiiM. 
Neglected Entnes," any Birth, Death, or Marriage which shall haye takenplace in Scotland between 
the Thirty-fixst Day of December One thousand eieht hundred and the first Day of January One 
thftiwand eight hundred and flfty-flTe: Provided tuways, that in order to such Registration there 
•hall be produced to the Registrar General a Warrant to that Effect by the Sheriff of the County 
Jn which waoh Birth, Death, or Marriage occurred, to be granted upon a Petition, of which Intima* 
tion, by Advertisement or otherwise, sludl be made as such Sheriff may direct, and after doe Inquiry, 
and hearing any Parties having Interest who may anpear to oppose such Petition, and which 
Wairant, and afl written Documents produced to such Sheriff, together with his Notes, which such 
Sheriff is bwel^ required to take, of all parole Evidence adduced before him, shall be transmitted to 
the Registrar General, and shall be retained among the Records of his Office: Provided also, that a 
Copy <S the Entry of any neglected Birth, Death, or Marriage which occurred subsequent to the 
Tear One thousand eight hundred and nineteen shall be made and transmitted from the General 
Registry Office to the Registrar of the Pazish or District in which such Neglected Birth, Death, or 
Mwriage occurred, and shall by him be recorded in such Form and Manner as the Registrar General 
maydiNct. 

nL If any Emv shall be discovered in an Entry relative to a Birth, Death, or Marriage, in any C o w M Uon ofi&w 
Register kept and in use prior to the passing of the first-recited Act, which shall have taken place Spt prkrtoS 
in Scotland after the Thirty-first Day of December One thousand eight hundred, it shall be lawful jamuiy iw» 
fbr tiie Sheriff c^ the County wherein the said Register is kept, upon the Application of any Person 
having Interest, of which Application such Intimation shall oe made as the Sheriff may direct, and 
upon Production of such Evidence, written or parole, as the Sheriff shall deem satisfactory, to 
au^orise the Registrar Genoral (or the Resistrar in whose Custody such Register may be at the 
Tkae) to correct the same in such Form and Manner as the Sheriff may direct: Provided that no 
Part of the original Entry shall be obliterated, and that the Warrant of the Sheriff authorixinflr the 
Correction and all written Documents produced to him, together with his Notes, which such Sheriff 
Is here^ required to take, of all parole Evidence adduced before him, shall be transmitted to the 
Eei^strar General, and shall be retained among the Records of his Office. 

IV. The Provisions in the Second and Third Sections of the first-recited Act with refisrenoe to ProrUou to 
the Salaries of the Registrar General and the Secretary to the Registrar General are hereby repealed; J^^ * isvi^ 
and it shall be lawful for the Commiarioners of Her Mi^esty's Treasury to pay to the R^n'etrar e. sol repMied 
General such Salary as that the Amount thereof and of the Sakiry received by nim as Depute Clerk JjUJlrilSf^^^ 
Register shall not together exceed the Sum of One thousand Pounds per Annum^ and to pay to the gigtnr G«Mnl 
Semtary to the Re^rtrar General such Salary, not exceeding Five hundred Pounds c«r Annum, as tadScGntenr. 
shall frm Time to Time be fixed by the said Commissionen, and such Salaries shall oe paid oat of 
any Moneys to be voted by Parliament fbr that Puipoae. 

y. It shall be lawftil for the Sheriff, if he shall think it expedient upon a joint Application of the Ludwiid md 
Parochial Board of any Parish, and of the Town Council of any Burgh situated within such Parish, ^^^ ^^^Sl 
or upon the Application of the Registrar General, to unite such Burgh or any Portion thereof to l^ST "^^ 
any Landward Fart of such Parish, or to unite any Landward Part of such Parish to such Burgh 
or any Portion thereof, and also to regulate and determine any Questions which may arise as to the 
AeMSsmentB to be levied fbr Registration Purposes upon such Burghs or Portions of Burghs, and 
upon such Landward Parts of such Parishes respectively, and all Questions as to the Right to elect 
a Registrar for such united Districts; and it shall also be lawftd for the Sheriff to regulate and 
determine all Questions which may arise as to such Assessment, or such Right of Election, in the 
Case of all Unions which shall already have been effected under the Provisions of the First Section 
of the second-redted Act herein-before repealed; and the Decision of the Sheriff in all such Oases 
■hall be final, and not subject to Review in any Court or by any Process whatsoever. 

VI. All existing Parochial Registers of Births or Baptisms, Deaths or Burials, and Marriages or An exMoff 
Proclamations of Banna, which shall have been kept in everv Parish prior to the First Day of S|SS^ tJbiSi 
January One thousand eight hundred and fifty-five, shall, as far as regards such Registers made fSoto bt txHv. 
and entered prior to the xear One tiiousand eight hundred and twenty, be transmitted under the jS^aJl^''||!!!i 
Direction of the Sheriff, to the Registrar General for Preservation in the General Registry Office at Sar iSouuiiM 
JSdtnbwph, and, as £» as regards such Registers from the Tear One thousand eight hundred and *» bm Mi b«« 
twenty mclusive to the said First Dav of January One thousand eight hundred aiS fifty-five, shall ■**'"' 
bo dehvered over to the Custody and Care of the Person who shall have been appointed Registrar 
of the Parish under the first-recited Act; and where any Parish shall be divided, such last-mentioned 
Begisten shall remain in the Custody of the Registrar of that Portion of the divided Parish wherein 
anch Registers are at the Time of the Division; and the R^;istrar to whom such Registers shall be 
ao delivved shall, if required by the Registrar General, make or cause to be made exact Inventories 
and Indexes thereof in so fiur as such Inventories and Indexes do not already exist, noticing in sudi 
Inventories any Blanks or Deficiencies therein or other Matter requiring to be noticed ; and ^n 
ttathenticated bopy of each such Inventory, and a general Ahetract of each such Index, shall be 

[Pjuktsi) bt AuTHOiUTT.] p transmitted 
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innimitted by 1dm to the B«giitnr General for Piewnratkm in tlie General Begieter Oi&oe; and 
the Begvten from the Tear One thonamd eight hnndrad end twenty to the aeid Fint Day of 
Jamiary One thoimnd ei|^t handled and fifty-fiTe, hereby appointed to xemain with the Begirtnr 
of the ParHh, ahaH, at the End of Thirty Yean after the aid Fint Day of Jamuary, be tnmniitted 
under the Direction of the Sheriff to the BM;ietrar Genonl for Pnwrration aa afarotaid; and all 
eoch BenrterB, and the original InTentories, Indexea, and general Abatncta, and the aothentioated 
Oopiea thereof, whether in the Cnatody of the Begistrar or B^giitnr General, may be aearched, and 
certified Copies or Extracts of Entries taken therS&om, at all reasonable Times br any Penoii open 
Payment of the Fees aathoriaed to be taken for the like Searches and Copies made in or taken firam 
the Begisten and Indexes appointed to be kept under the fint-recited Aict: Provided always, that 
in all Cases it shall be lawAu for the Sheriff; if he shall think fit, upon a Bepresentotion to that 
Eflact, to direct that the original Burial Bep;iiiten shall remain in the Ciwtody of the Kiric Oosoinn 
to whom they belong, Copies of the same bemg fbmiBhed to the Begistnr General. 

toT!rnLtt«dto ^^ ^ "^7 ^ ^ Parochial Begisten referred to shall be finmd to contain Entries relatmg to 
tiM Kirk fli^iim Sessional or other Matters, as well as Entries relating to Births or Baptisms, Deaths or Burials, and 
oftiM Fadah. Marriaflea or Proclamations of Banns, such Entries uall be separated from the rest of the Begirter, 
under m Direction of the Begistrar General, for the Purpose of being bound and deliTered oyer to 
the Kirk Searion of the Parish to which the Begister pertaina; and where it shall be impoedUe to 
effect such Separation in consequence of the Seanonal or other Matter being intermixed with the 
Entries relating to B'rthsor Baptisms, Deaths or Burials, and Mairiages or Proclamations of Banns, 
the whole of i£b Begister shall remain with the Begistrar Genml, or the Begistrar of the Parish, 
as the Case may be: Provided, that it shall be lawnil to the Kirk ficarion or any one acting under 
its Authority to haye Access to and to make Copies of such flossionsl or other Matter without Pay- 
ment of Fees: Proyided also, that where the Portion felling to be deliyered to the Kirk SessioQ 
shall happen to contain any Entries from which the Ooconence dT a Birth or Baptism, Death or 
Burial, or Marriajro or Proclamation of Banna may be nroyed, it shall be lawftd for the Bentrar 
General to cause Gobies of such Entries to be made Ibr the Punwae of this and the first-recited Act, 
and the Cost of makmg such Copies ihaU be defrayed in the Mjmner presoribed by the FliUi Sect^ 
of the said fint-iedted Act. 

PM^rUon Mto vnL T^th reference to the Twenty-second Section of the fiist-iedted Act, it shaU be lawfril for 
SaZSSL ^^ Sheriff; on the Beceipt of a written Application to that Effect from the BcM^trar General, to 
direct that a Fire-proof Safe or other Place of Deposit shall be provided in any Parish, District, or 
Burgh, for the due Custody of the Begisten and other Documents connected with Begistration, by 
the Parochial Board, Heritors, or Town Council of the Paridi, District, or Bm^h to which such 
Begisten pertain; and the Coat of sudi Safe or other Place of Deposit ahall be included under the 
AasesBment anthocized to be levied by the Fiftieth Section of the first-recited Act; and further, it 
shall be lawftd for the Parochial Board, Heritors, or Town Conncfl of any Panah, Distriot, or 
Burgh, where they shall consider it expedient, to include under the aforesaid Aaseesment such Soma 
as may be required for the Provision and Maintenance of a suitable Office for the Use of the 
Begistrar; provided that such Office ahall be situated within such Parish, District, or Burgh. 



PRMitaiiiin* IX. The latter Portion of the Twenty-fifth Section of the fint-reoited Act, with reference to the 
£ n to%Bui2 annual Publication hj the Sheriff of aList of Begistran and Assistant Begistrar8,iB heraby repealed; 



PmbUoAtton^ ^of Provided that all Electiona of Begistean shall be intimated to the Sheriff as well as to the Begistrar 
""*" " . . . -- ' Uie first-recited Act, and thi due 

Begistran in snoh Form as he may 



^!^^w£S!a General, in the Manner prescribed by the Twelfth Section of the first-recited Act, and that due 
^ ^^ Intimation ahall be made by the Sher^ of all newly appointed 



consider expedient. 

n££'^d^ X. The Birth of any (MdciSeoUuk Parenta, or the Death or Marriage of any SeoUuk ^^^^ , 

SiJfwVsootSS vhich shall have taken pbMse in any Forvgn Country since the passing S the mst-recited Act, if 
8ai4«!ti oocurr. intimated to the Begistrar General within Twelve Months after the pasBing of this Act, and the Birth 
OmuMm.'^'**^ ^'"^^ O^didfd Scottish Parents, or the Death or Marriage of any ScotnA Subject, which shall take 
place in anv Foreign Country, if intimated to the Begui&ar General within Twelve Months after 
the Date thereof^ in accordance, as near as may be, with the Forms prescribed in Schedules (A.), 
(B.), and (C.) respectively to the fint-recited Act annexed, and duly certified In^ the British Consul 
of the CountiT' or District within which such Birth, Death, or Marriage shall have taken place, 
shall bo entered in a Book to be kept for the Purpose in the General Begistry Office, to be called 
*'Tbe Foreign Begister;** and all such Intimations shall be filed, and the relative Entries verifisd 
by the Signature of the Begistrar General. 

PravUon In XI. So much of the Thirty-fint Section of the fint-recited Act as requires the Signature of tlie 

STvtoL^MhM^^^"^'^ the Begister of Births, in the Cases therein referred to, is hereby repealed; and in hen 
to the sifluktare thereof the Signature of the District Examiner, appointed under the Provisions of the Third Section 
2L^£^r"^^ of the second-recited Act, shaU be sufficient: Provided always, that in all such Cases, beforo tlie 
PMitf^^ ^ Examiner adhibits his Signature to the Begister, the Begistrar shall produce the written Authority 
of the Sheriff for making the Begistntion, which shall be transmitted along with tlie Duplieato 
Begisten to the Begistrar General: Provided also, that the Entry of any B&th, which ahall have 
be«L registered upwards of Three Months after its Occurrence, if risned by sndi Examiner, ahaB 
be admissible in Evidence to prove such Birth, anything in the saia Section to the contrary not- 
withstanding. XU. 'AVhereaa 
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Xn. «Wlie«aB DoubtB hate arisen as to the Mode of Reckoning the Period of "Six Months," gj^^VJSS"^ 
referred to in the Thirty-second and Thirty-third Sections of the first-recited Act;' It is hereby "|u Montia" 
declared, That unless a Certificate, in the Form of Schedules (D.) op (K.) to the said Act annexed ^^ jjj^ ^ 
is presented to the Registrar within Six Months after the Registration of the Birth to which such of 17 & 18 Vict. 
Certificate relates, it shall not be lawfiQ for the Registrar to record the Baptismal or other Name, 0.80 
without the written Authority of the ShoifF endoned upon such Certificate. 

Xm. The Additions and Alterations directed and authorised by the redted Acta to be made "^ £^|2^^^ 
the Duplicate Registets, instead of being given Efiect to in the Manner therein prescribed, shall be ioMitod in um 
inserted in the Register of Corrected Entries, referred to in the Six^-third Section of the fi^^^t- ajgjto^rf^ 
recited Act, in such Form and Nbnner as Uio Registrar Genenl may direct. '^ 

XIV. The Medical Certificate referred to in the Forty-first Section of the first-recited Act shall Jj^ J^S^ 
be transmitted by the Medical Person to the Registrar within Seven Days after the Death of the cvtifieate of 
Person to whom it relates, instead of within Fourteen Days thereafter: Provided that in case such J^^U-*^ itS* 
Certificate shall not be so transmitted, the R^trar shall transmit to such Medical Person a Form of S^inDSirr 
the Certificate prescribed by the said Act, and hj a written or printed Requisition, under his Hand, 

shall require such Medical Person forthwith to return to the Registrar such Certificate duly filled 
up in Terms of the said Act; and such Certificate so filled up shall be so returned within Three 
Days after the Receipt thereof by such Medical Person. 

XV. So much of the Forty-sixth Section of the first-recited Act as provides for a Copy of JwjWanta 
Schedule (C.) to the said Act annexed being given out along with the Certificate of Proclamation ^rn ais Vtet & 
of Banns, and so much of the Fifty-second Action of the said Act as requires the Registrars to so. attoSchedato 
fumiah Copies of the said Schedule to Session Clerks, are hereby repealed: Provided that in every (C-) "P**!"*. 
Case of regular Marriage a Copy of the said Schedule shall, upon Production of the Certificate of 
Proclamation of Banns, be procured by the Parties coutractiug the Marriage, previous to its 
Solemnization, firom the Registrar of the Parisli or District within which such Marriage is intended 

to be solemnized, who shall be bound, aa^fiur as possible, to fill up the said Schedule. 




Assessment is levied, to take such Proceedings as may be deemed expedient for the Purpose of gfatn^^Aooaanti 
ascertaining the Correctness of such Accounts. 

XVn. It shall be lawful for the Registrar to include in his half-yearly Accounts of Registrations Sj?^^ <?bc? 
the Expense attending the Postage or Carriage of all Letters or Packets, and all other necessary ^SnUpaausm, 
Disbursements relating exclusively to the Execution of his OlTiec, and for all such Expenses he shall &c 
be repaid out of the Assessment authorized to be levied by tiie Fiftieth Section of the first-recited 
Act; and the necesBary Expense incurred in the Correction of an Error under the Provisions of the 
Sixt^-third Section of the first-recitod Act, where sncli Expenses ore not paid by the Party or 
Parties through whose Fault such Error was committed, and where such Error was not committed 
through the Registrar's own Carelessness, shall be defrayed by the Parochial Board, and shall bo 
included under the aforesaid Assessment: Provided that it shaU be lawful for the Parochial lk>ard 
to recover such Expenses from the Party or Parties through whoso Fault the said Error was com- 
mitted: Provided also, that where any Search or Extract shall be required by or on behalf of a 
Pauper, the Registrar shall be entitled to include the Cost thereof in the Account which he is 
required to render to the Parochial Board under the Fiftieth Section of the Act first before recited. 

XVIII. If any Registrar shall represent to the Reg^trar General that his Remuneration under Aito Rmnmiora- 
the Provisions of the Fiftieth Section of the first-recited Act is inadequate, the Registrar General tton of *<*■*»'• 
may require the Parochial Board to increase the Sum payable to tho Registrar to sucli Amount as 

the Registrar General considers necessary; and in the event of tho Parochial Board delaying or 
refusing to pay such increased liemuneration, it shall be lawful for the Registrar General to make a 
summary Application to the Sheriff, who shall, after hearing Parties and making such Inquiry as he 
thinks lit, determine both the Expediency of any such Increase, and the Amount thereof; and all 
Expenses incurred in and with respect to such Application shall be paid by tho Parochial Board, 
or the Registrar, as the Sheriff may determine; and the Decision of tne Sheriff in all such Applica- 
tions, both on the Merits and as to Expenses, shall be final and not subject to Review in any Court 
or by any Process whatsoever. 

XIX. It shall be lawful for the District Examiners, appointed under the Provisions of the second- Cteloai Brran is 
recited Act, to correct all such clerical Errors as may be discovered at the periodical ExaminataAi g*JP'}ff*; 
oi the Duplicate Registrars, subject to such Rules and Regidations as may be made by the ouneSi by Om 

GeneraJ) with the Approbation of One of Her Majesty's Principal Secretaries of State, ggriot £nni* 

XX, This 
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XX. This Act shall eommenoe tad take sftet from aad rflsr Iha pMrfng ttsnot vttL ^ 
KxceptioD of Sections ElereD, Thirteen, and Nineteen, and so moeh of Seetkin One as providss te 
the Repeal of Sections Fort j-t^o and Fiffey-foar of the fiist-redied Act, which shall not take efleefe 
till the First Daj of Januarff One thousand eight hundred and nx^-one; and the recited AeS^ 
exoepting in so fsr as altered by this Act, shall remain in ftiU Fane and Sifeot; and this Aol shall 
he deensed a Part of the leoited Aets, and ahaU be nad and ooHtraed tksravith «iif «l» Thiee 
Aoti finned One Act. 



CAP. XC. 

An Act to repeal the Daties on Gkone CSertificateB and Certificates to deal 
in Game, and to impose in lieu thereof Daties on Excise licences and 
Certificates for the like Purposes. [I3th August I860.] 

BE it enacted by the Qneen'ta mort Ezoellsnt Ifkyfls^, bgr and with the Adfioe and OoBmi of 
the Lords Spiiitoal and Tempofal, and Coaunons, in this prassnt PSiliament aMwnWndj and 
by the Authority of the same, as finlows: 

AiUr piMim cf L From and after the passing of this Act the ramee ti re Daties of As s M s ed Tmbbs now psyaMa 
i;;!;^;^^ imder the sereral Acts of Tta^u^ GmtinGnai 
SflMwloumd Britain^ and to deal in Game in EnglaiuC, and iJl the Pronsions, Roles, and D ir ection s fiy ' — 



^ ftJ?f°SL y charging, and collecting any of the said Daties contained in Schedale (L.) of the Act paaed in tba 

S^ sTsctefeSt Fifty-second Year of Kng George the Third, Chapter Ninety-three, and alao the Daties now pay- 

(U), M Q. SL & able in /mdoiuf ander the Act passed in the Fifty-sixth Year of King George the Thinl, Chamler 

S^xu! np«dtS[' Fifty-six, in respect of erery Certificate of haying registered a Depatation as a GamekeeDsr, and in 

respect oif erery Certificate to aothoriie any Person, not*bemg a Gamekeeper, to kill Game in 

Ireland, and also the Kineteenth and Twentieth Sections of the Act paaeed in the First and Seoond 

Years of King WiUiatn the Fourth, Chapter Thirty-two, shall renectitely cean and deteraiine, 

and the same are hereby repealed, except as to any Arrears of the said Daties respeotMlyy and sa to 

any Penalties inconed before the Commencement of this Act. 




n. In liea of the Daties hereby repesled there shall be granted, charged, and paid fat and i^on 

the sereral Licences and Certificates to take or kill Game, and Licences to deaf in Game heron- 

'JJJiJjjyj'"'* after mentioned, the respective Daties or Sams of Mon^ hereln-alker flX|ac ss ed or 
(that is to say,) 



For a Licence in Great Britain or a Certificate in Ireland to be taken ont by erery 
Perscm who shall ose any Dog, Gan, Net, or other Engine for the Pm^Mse of 
taking or killing any Game whaterer, or any Woodcock, Snine, Qnail, or Land- 
rail, or any Conies, or any Deer, or shall take or kill by anr Means whaterer or 
shall sasist in any Manner in the taking or killing by any Means whaterer of any 
Game, or any Woodcock, Snipe, Qoail, or Landrail, or any Coney, or any Deer: 
If each Licence or Certificate shall be taken oat after the Fifth J^joiAfrUKod 
before the First Darof November^ 
To expire on the Fifth Day of April in the following Year - - - 8 

To expire on the Thirty-first Day of October in the same Year in whibh the 
Idoenoe or Certificate shall be taken oat- - - - -20 

If each Licence or Certificate shall be taken oat on or alter the First Day of 
November, 
To expire on the Fifth Day of ilpri^fbUowing - - - -20 

Prorided always, That any Person hanng the Bight to Mil Game on anr Lands In 
England or Scotland shall be entitled to take oat a Licence to aathoriie any 
Serrant for whom he shall be chargeable to the Daty of Awwawid Taxes as a 



D. 



Gamekeeper, to kiU Game apon the same Lands, apon rarment of the Daty of - 2 
And for erery Licence to deal in Grame in England^ Seodand^ or Irdand^ to be 
granted onder this Act - - - - - - -200 

Dnikfimtod to ^* ^^ Daties by this Act granted shall be onder the Management of the Commissioneti of 

bt ExflEwDattM Inland Rerenue, and shall be deemed to be Excise Duties, and all the Powers, Prorisioaa, Clauses, 

«^^^^ Jr^ Regolations, and Directions contained in any Act relating to Excise Daties or to Penalties onder 

UndSmiM. Excise Acts, and now or hereafter in foroe, shall respectirely be of fall Force and Eflect wHh 

respect to the Daties by this Act granted, and to the Penalties hereby impoeed, so iar as the same 

are or may be applicaUe, and shall be obserred, applied, and enforced fi>r and in the ooDeetiag, 

securing, and reoorering of the said Daties and Penalties hereby granted and imposed r es p e oti re ly » 

and otherwise in relation thereto, so far as the same shall be consistent with and not emaffs si l e d if 

the express Prorisions of this Act, as fiilly and eflbctoally as if the same had been hsrsm rspestad 

and specially enacted in this Act with re&renoe to the ssid last-mentioned Dntisi and Penaltias 

respectirely. lY. £r«j 
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IV. St«t Penoo before be shall in Great Britain take, kiD, or pnnme, or aid or utuk in any jjygSSff? 
Maimer in toe taking, killing, or pnieoing by any Bfeana whaterer, or nee any Dog, Gun, Net, or ^mu^ oSf la 
oiher Engine for tbe Fozpoae of teking, kiltiog, or ponning any Game, or any Woodoock, Snioe, OrMtBritiiB. 
Qnail, orLandrail, or any Coney, or any Deer, ahall take oat a proper laoenoe to kill Game nnoer 
this Act, and pay tbe DatT berelT- made pajaUe thereon; and if any Fonon ahall do any endi Act Fndij jbr at- 
aa herein-befive mentioned in Grtai Bruaui without having duly taken oat and hsring in tooe tf'^ 
■oeh licenee aa aforeBeidi he ahall forfeit the Sam of Twenty Poonda. 



y. The following Exoeptioiia and Exemptiona from the Dotiea and PxovieioDS of this Act axe 
hereby made and granted; (thai ia to eay,) 

Exceptions* 

1. The taking of Wbodoocka and Snipes with Note or Springes in Great Briiam, 

2, Tbe taking or destroying of Coniee in Great Britain by the Proprietor of any Wanen or of 

any incJoeed Groond whaterer, or l^ the Tenant of Lands, either by himself or by his 
Direction or Fermiasion. 
8. The poxBoing and killing of Harea respeetively by oooising with Gr^honnds, or by honting 
with Besf^ or other Uoands. 

4. The pazsoing and killing of Deer by banting wiUi Hoands. 

5. Tbe taking and killing of Deer in anj inmed LMids by the Owner or Oceopier of each 

Lands, or by his Direetion or Permission. 



Exemptions* 

1. Any of the Boyal Family, 

3. Any Perwn appointed e Gamekeeper on behalf of Her Mijesty by the ConuDisBioneni of Her 
Migesty's Woods, Forests, and Land BeTenoes, onder the Aathority of any Act of Parlia- 
ment relating to the Land Bevenaes of the Crown. 

8. Any Person aiding or assisting in the taking or killing of any Game, or any Woodcock, Snipe, 
Qoail, Landrail, or Coney, or any Deer, m the Company or Presence and for the Use of 
another Person who shall hftre duy obtained, according to the Duections of this Act, and in 
his own Bight, a Licence to kill Game, and who shell hr rirtae oi each Lioenoe then and - 
there use his own Dog, Gon, Net, or other Engine for the taking or IdUiag of each Game, 
Woodcock, Snipe, Qiuil, Landrail, Coney, or Deer, and who ahaU not act therein by yirtoe 
of any Depatation or Appointment. 

4« And, as refiards the killing of Hares only, all Persons who, ander the Proriaions of the Two 
seyeral Acta, llth and 12th Victoria^ Chapter 29. and Chapter 80. respeetiTely, are 
aathoriaed to kill Hares in England and Scotland rei^tectiTely, without obtainmg an annual 
Game Certificate. 

VL Prorided always, That nothing herein contamed shall extend to repeal, alter, or affsot any XoddafteNfaite 
oftheProTisioDSofthesaid Two ssTeral Aets of the Elerenth and Twdtfth Years of Her Mijesly, *>'^u/2^y)^ 
Chapter Twebty-nine and Chapter Thirty, ftbrther than that the Term ««Game Certificate" in the ^ttua^^M 
said Acts respectiTelr used shall be oonstrued to mean a Licence to kill Game under the Prorisions £jjf'''^?^ Jj} 
of this Act, and shall be so read accordingly; and that the Term **Game Certificate" used in the JSJ! bTiAt W 
Act of the First and Second Yean of King WiUiam the Fourth, Chapter Thirty-two, shall be con- ^•^n-i/tf^ 
■trued and read in like Manner; and that whererer in the aaid last-mentioned Act tbe Duty ^V^^r"' 
niree Pounds Thirteen Shillings and Sbmence on a Game Certificate is mentioned the Duty of 
Three Founds on a Licence to Ull Game shall be read in Heu. 



yn. Any Person baring the Bight to kill Game on any Lands in England or Scotland^ and being 
charged or liable to be chwged to the Aaeessed Tax on Servants in respect of any Gamekeeper, by jjS^* 
whomaoerer deputed or appointed, and whether deputed or appointed or not^ and any Person swum 
granting a Deputation or Appointment in Great Britain to the Servant of any other Person who J* 
shall be dulr tmarged to the Aswwed Tax on Serrants in respect of such Servant, whether as Game- S|^ nSteVuH 
keeper or m any other Capacity, with Power and Authority to take or kill any Game, shall Oamak «r nd« 
Mpactively be at liberty to take out a Licence to kill Grame on behalf of any such Servant, on Pay- iSS^SSmS 
ment of the Duty of Two Pounds for the Year ending on the Fifth Day of Aprils and sudh Lioenoe 
shall exempt the Servant named therein during his (Smtinuanoe in the same Capacity and Service, 
wad on his quitting such Service shall also exempt ai^ Servant who ahall succeed him in the ssme 
Service and Capacity, or who shall succeed to the Depatation of the same lienor or Boyalty or 
Landa within the Year for which the Licence is granted, daring the Bemainder of soch Year; and 
no soch Servant on whose Behalf a Licmce shall have been daly obtained as aforesaid shall be 
required to obtain a Licence for himself^ or be liable to any Fendty by reason of not obtaining a 
Licence in his own Name. 

VOL Every soch Lioenoe to kiU Game taken oat on behalf of any soch Servant as albresaid S* ,5*^ !f 
ihdl, uKm the Bevocation of any such Depatation or Appointment, or on his quitting the Service SmSSittrD*- 
of the Msster by whom such lioenoe shall have been tafcen oat, be from thenceforth of no frirther vvMm 
Sifeot as to the Person named therein as soeh Servant, or so dented or appointed as aforesaid; but {{^luo 
if within the Yearfor whkshiach lioenoe waa granted the and Master, on the quitting of soeh 

Servant, 



22 23' AND 24* VIC3T0RLE, c. 90. 

Scmmt, aball emplojr anoiher Servint as Gamekeeper in hia atoad, or the Penon by whom aoch 
Depatatioa or Appomtmeat waa made shall on the RorocatioD thereof make a new Deputation or 
Appointment to any Person in hia Service, or in the Scrrioe of the same Maater by whom such 
Licence shall have been taken out, and who shall have been charged or be chargeable to the aaid 
Aaaeased Tax on Servants as aforesaid, the Officer by whom such lloonoe waa granted, or the proper 
Officer appointed by the Commissioners in that Behalf, shall renew auch licence for the Renuunoer 
of that Year, on behalf of the freah Servant or the Penon so newly appointed, aa the Caae may 
be, without Pa^rment of any further Duty, bv indorsing on such licence the Name and Place of 
Abode of the said last-mentioned Servant, or the Person to whom snch laat-mentaoncd Deputation or 
Appointment shall have been granted, and declaring the same to be a renewed Licence free of Duty. 

Bach lioeMM not IX. Provided always, That no auch Licence taken out for or on behalf of any Person, being 
SMouTorLfaiS ^^"^ Servant or actinc under a Deputation or Appcnntment aa aforeasid, shall bo available for auch 
orjUnororLiiidf Person in any Suit or Prosecution where Proof shall be ffiven of hia doing or having done any Act 
•tx*^ for which a Licence ia required under thia Act on Laoa on whidi hia Maater hi^ not a Right 

to km Game. 

VmooM doing X. If any Person ahall be disooveved doing any Act whatever in Cfreai Britain in respect 

•"LamoTto^ii ^^^'^^'^^^ ^ Licence to kill Game is required under this Act, by any Officer of Inland Revenue, or 

Omm, to pradooo by any Lord or Gamcke^>er of the Manor, Royalty, or Lcmda whearein auch Person ahaU then be, or 

muid!^ dockn ^^ ^'^^ Person having duly taken out a proper Licence to kill Gfame under thia Act, or by the 

tbSr ^ Momos, Owner, Landlord, L^ee, or Occupier of toe Land on which auch Person shall then be, it shaD be 

Placet of B«id- lawful for such Officer or other Person aforesaid to demand and require from the Person ao acting 

•Bo^«i& the Production of a Licence to kill Game issued to him; and tne Person ao acting is hereby 

required to produce such Licence to the Person so demanding the Production thcroof, and to 

permit him to read the same, and (if he shall think fit) to take a Copy thereof or of any part 

thereof; or in case no auch Licence shall be produced to the Person demanding tiie same aa 

aforesaid, then it shall be lawful for the Person having made such Demand to require the Person 

so acting forthwith to declare to him his Cliristian and Surname and Place of Residence, and the 

Fmalty for Rft> Place at which he sliall have taken out such Licence; and if such Person shall, after such Demand 

<^>*^ made, wilfully refuse to produce and show a Licence to kill Game issued to liim, or in dc&iult thereof 

aa aforesaid to give to tlie Person so demanding the same his Christian and Surname and Place of 

Residence, and the Place at which he shall have taken out such licence, or if he shall produce any 

fabe or fictitioua licence, or give any false or fictitious Name or Place, or if he shall refuse to 

permit any Licence which he mav produce to be read, or a C'Opy thereof or of any Part thereof to be 

taken, he shall forfeit the Sum of Twenty Pounda. 

ieenootoboTold XI. If any Penon, having obtained a lioence to kill Game under this Act, shall be convicted 
tf^7 ^ ?^ ^^ ^^7 Offence under Section Thirty of the said Act of the First and Second Years of King 
1!w:4*Tm. or WilUam the Fourtli, Chapter Thirty-two, or under the Act of the Second and Third Years ol 
8 * s w. 4. e. 68. King WUUam the Fourth, Chapter Sixty-eight, the said Licence shall thenceforth be null and void. 

CommiMionerito XII. ^The Commissioners of Inland Revenue shall, when and aa they shall see fit, canae Liata of 
Kms uonood ^^ Names and Residences of the several Persons to or for whom Licences to kill Game have been 
to kui Qttiie. granted under thia Act to be inserted in such Newspapers or pablished in such other Manner as to 
them shall seem proper, distinguishing in such Lists the Persona acting under any Deputation, 
Appointment, or Authority from others, and the Manors, Royalties, or Lands for which Deputations, 
Appointmenta, or Authoritiea have been granted, and also cQatinguishing the Rate of Du^ paui far 
such Licences. 

Provfakmi of 1 A XIII. All the Clauses and Proviaiona of the Two several Acts passed respectiveiy in the First 
s & sVtet t »!! "^^ Second Years of King William the Fourth, Chapter Thirty-two, and the Second and ThirU 
nutiiig to Uoon*^ Years of Her present Majesty, Chapter Thirty-five, relating to the granting of Licences by Justices 
^ ^ ^*bL i" ^^ ^^^ Peace to deal in Game, and to the holding of Special Seniona by auch Justices in their 
ftrra'throuffhoa't respective Divisions or Districta for the Purpose of granting such licencea, and also all the Clauses, 
tho United lOag* Provisions, and Penalties contained in the said Acta or either of them relating to Dealers in Game, 
^"^ and to the selling of Game, either by or to aach Dealers or others, shall, so fw aa the same are con- 

sistent with the express Provisions of this Act, and aa the same are altered or amended by thia Act, 
extend to and be of full Force and Effect in and throughout tho whole of the United Kingdom, and 
shall be observed, applied, and enforced as if the same, so altered or amended and made conaistent 
with the express Frovisious of this Act, had been herein repeated and specially enacted: Provided 
always, that no Person shall be authorized to sell Game to any licensed Dealer unless he ahall have 
tcikcn out a Three Pound Licence under thia Act. 

PinoDt UeeDMd ^^- EvoTV Person who shall have obtained any Lioence to deal in Game from the Juatioes of 
i>ythe JoftioMto the Peace, under the Provisions of the said Two several Acta in the preceding Clause mentioned, 
deal In <i«^|j^ shall annually, and during the Continuance of such lioence, and before he shsJl be empowered to 
S^UMnM ute deal in Game under such Licence, obtain a further Licence to deal in Game under thia Ajct, on Pay- 
tUi Act. ment of the Duty hereby charged thereon, and if any Person obtaining a Licence from the aaad 

Justices aa aforesaid shall purchase or sell or otherwise deal in Game before he ahall obtain a Licenca 
to daal in QaoM under tho Ptoinnona of ihit Ao^ ho thaU fodeit tho Sum of Xwooty Pounda. 
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XV. PiOTided always, That no Lioeaoe to deal in Game ihall Y» granted under the ProyiaionB of {f^Q^aa^to^ 
this Act to any Person, except upon the Production of a Licence for the Uke Purpose duly granted gnntttT'oniy to 
to him by the Justices of the Peace, as aforesaid, and then in Coroe; and every Officer appointed or thow who ha^e 
authorised to grant Lioenoes to deal in Game under this Act shall in each Year make out a List, to ^^^^jSmS^^^ 

he kept in his Possession, containing the Naoie and Place of Abode of every Person to whom he 

shall have granted or issued a Laoence to deal in Game under this Act, and such Officer shall at all l^^jjl^ ^!Tbo 
seasonable Hours produce such list to any Person making Application to inspect the same, and kopt su Intpoo- 
shall be entitled to demand and receive for such Inspection the Sum of One Shilling. tioa. 

XVL An Lioenoes and Certificates to kill Gramo and to deal in Game respectively, under the By whom Uew- 
Provinons of this Act, shall be in such Form as the CommissioDen of Laland Revenue shall firom 7''ud^^m 
Time to Time povide in that Behalf, and shall denote the Amount of Duty charged thereon Sm«o£ 
respectively, and shall be granted, eigned, and issued at the Chief Office of Inland Bevenue in 
JLondon, JEdtf^rgk^ and Dublin respectively, and by the several Supervisors of Excise in their 
respective Districts, or by such other Officers of Inland Bevenue and at such Places as the said Com- 
missionen shall think fit to employ and appoint respectively in that Behalf; and every such Licence 
shall contain the proper Christian and Surname and Place of Residence of the Person to whom the 
same shall be granted, with any other Particulars which the Commissioners of Inland Bevenue may 
direct to be inserted therein, and shall be dated on the Day when the same was actually issued, and 
shall have Effect and be in Force upon the Day of the issuing thereof^ and shall expire on the Day S^^^Juml 
therein mentioned for tiie Termination thereof. eSilr 

Xyn. All the Clauses, Powers, Provisions, and Regulations, Pains and Penalties, contained in ^^^^ ^ *^* 
or imposed by the Act passed in the Fifth and Sixth Years of Her Majesty's Beign, Chapter ^^^^tL i! 
Eighty-one, relating to Certificates to kill Game in Ireland^ shall be of full Force and Effect, and irdand, to oon- 
shiUl be applied in Ireland to the Certificates to be granted under this Act and the Duties hereby ^°* ^ '"^^ 
imposed thereon, as fully and efifectually as if the same were herein repeated and specially enacted 
in referenoe to such last-mentioned Certificates and Duties. 

Xvill. Every Licence and Certificate to kill Game taken out respectively in Oreat Britain and LienoMindOw. 
Ireland under this Act, by or on behalf of any Person in his own Bicht, and not as a Gamekeeper £||||i|^«thmiKh^ 
or Servant, shaU be available fi>r the killing of Game in any Part of Uke United Kingdom. oat tho uniud 

BUo^doiii. 

XIX, The Act passed in the Seventh and Eighth Yean of King George the Fourth, Chapter 7 * s o. 4. & 49i 
Forty-nine, intituled An Act to exempt Persons who have procured Game Certificates in Great npotled. 
Britain yront the Duty on Game Certificates in Ireland, and to authorize the Persons wlio have paid 
Duty on Game Certificates in Ireland to kUl Game in Great Britain, upon paying the additional Duty 
only, shall be and the same is hereby repealed. 



CAP. XCII. 

An Act to amend the Law relative to the ScoUisfi Herring Fisheries. 

[13th August I860.] 

^ XTTHEBEAS the following Acts were passed for the Encouragement and Begulation of the 
* ▼ T British White Herring Fishery; that is to say, the Acts Forty-eichth George the Third, 43 a s. e. iia 
'Chapter One hundred and ten; Fifty-first George the Third, Chapter One hundred and one; sig!s.c101. 
•Fifty-second George the Third, Chapter One hundred and fiftv- three; Fifty-fourth <3^ wi/e the JJ o I a 1 S 
' Third, Chapter One hundred and two; Fifty-fifth George the Third, Chapter Ninety-four; First u o. s. c. m. 




' amended, and that further Provision should be made for carrying into efTect the Purposes thereof:' i^&u Vlcta2«. 
Be it enacted by tho Queen's most Excellent Majesty, by and with the Advice and Consent of the 
Lords Spiritual and Temporal, and Commons, in this present Parliament aseembl^, and by the 
Authority of the same, as follows: 

L This Act may bo cited for all Purposes as **The Herring Fisheries {Scotland) Act, 1860." short Title. 

n. The following Words in this Act shall have the several Meanings hereby assigned to them: ]^;npwteM«i of 

The 
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Th6Woffils««tlieC6iiiiiiiirioiMn"tlM]l meuitlie Onmmwrinnwni of Ite BrttU White Hnlng 

Fnherf : 
The Word "Saperintonden*'' ifaall matii and indade the Naval JSaperinteodent appointed vid« 

the Autlioritj of the redted Acta or any of thenif and the Siqwfuitendent or »ipeiuitendenfei 

appointed under the Anthority of thk Act: 
The Words '' OiBoer of the Fitbery'^shaU mean an officer of the J3Htti* White HemngFidiay 

appointed under the Authority of the recited Acte or any of them, or thia Act: 
The Words «« the Coofti of &wClaa£{ " shall mean andindndeaU Bays, EstoaneB, Anns of the 

Sea, and all tidal Watora within the Distenoe of Three KOes from the Mainland or adjacent 

Idands. 

in. The CommimionerB may from Time to Time, subject to the AppRnral of the CommimioBen 
of Her Majesty^ Treasury, appoint any Penon or rersons to be Superintendent or Stqwrintendents 



of the FishCTT ; and erery Suj^erintendent so appointed shall have and be entitled to eia t aae all 
the Powen, Funotions, and PriTikges which can be exerdaed or are enjojed under and in Tirtae of 
the redted Acts or any of them, or this Act, br the Naval Superintendent, or by the Offioea of 
the Fishery appointed by the CommisBonen of Her Majesty^ Treasury, under the Authority of the 
Act Forty-ei«iih George the Third, Chapter One hundred and ten, except the superintending of 
the curing of Uemngs, and the brandinj^ of Barreb containing the same; and erery Penon whn 
redsts or obstructs any Superintendent m the Execution of w Duties of his OiBoe shall be liafaia 
to a Penalty not exceeding Fifty Pounds, or, failing Payment thereof, to Imprisonment far any 
Period not exceeding Sixty Days. 

^_ , TV, It shall not be hkwful to take or fish for Herrings or Herring Fry on the West Cosats of 

2Jj^,i22E*2S ScotloMd, between the Points of ArdnamurdUm on the North and the Mtdl of GaOowof on dm 

H«riii( Ftohinc South, at any time between the First Day of Joaaanf and the Thirty-first Day of May indndTS 

■ajaacbtwikd in sny Year, nor between Cape Wraik on the Nortki and the ssid Point of ilrdbaamrdkn on the 

"** South at any Time between the First Day of Jaaiiary and the Twentieth Day of M€ty indndve in 

any Year, and the CommisBioners may, on Application made to them, and after such Inqniry an 

they ehall think necemarr, by Begnlations to pe made hr them fimn Time to Time, Hx the rienoda, 

if aoT, during which it shall not be lawful to take or fish for Herrings within any other limite or 

Locality on the Coasts of Scotlamd; and eTery Person who takes or fishes for Herrmn or Herring 

Fry in breach or oontraTention of the abore Enactment or of any such Regulations diaU be Uahie 

to a Penalty of not lem than Fire and not exceeding Twenty Pounds far every such OfBnce; and 

all Nets used far taking or fishing for Herrings in breadi or oontraTention of the above SnactmeBt 

or of any such Begnlations may be sdmd by the Superintendent, or any Person acting under his 

Orders, or by any Officer of tiw Fidiery, or hf Order of any Sheriii; Justice of the Pesos, or 

Msgistrato having Jurisdiotion under this Act, uid shall be ~ 



Bin y. The CommJssiQnera m«r front Tfane to Time make sooh BMnlations as they think fit far the 
■*P* more dfectual Government, Management, and Prote<4ion of the uerring Fisheries on the Cosels of 
^ Old SeoUamdj and for the Preservation of Order among the Persons engaged therein; and every Pereon 
«^tta who commits any Breach or Co ntra ve n tion of any such Bmlations shall be liable to have his Bonk 
detained by the Superintendent, or any Pemn acting nn<wr his Orders, or hf any Oifioer of tbe 
Fishery, or by Order of any Sheriff, Justice, or Magistrate having Juriadiction under this Act, and 
shall be liable to a Penalty of not las than Five and not exceeding Twenty Pounds ibr every sooh 
Oflisnoe. 



VL The CommisnoneES may, on Application made to them, and after sudi Inquiry as they dmil 
»v i^*^^ ^^^^^ necesnry, by Begutotiona to be made by them from Time to Time, prohibit on the Coaels of 
Sm, Old Dng Scotland, and within such Limits and for such Periods as they may think fit, the Use of anv Tkawl, 
ir«ia Dng, or Beam Net which, in the Opinion of the said CommiBrioners, la injuriona to the Spawn of 

Herring, or otiierwise to the Herring Fishery; and every Person who commits any Breach or Con- 
travention of any sudi Begnlations shall be liable to a Penalty of not less than Five and not 
exceeding Twen^ Pounds far every such Offence: Provided, that this Provision shall not in any 
way affect any of the Prohibitions or Bequirements of any of the redted Acts in so far as xdatea to 
fishing for Herrings. 



Vn. The Commisrioners may ficom Time to Time rescind, alter, or amend any Begulation or 
■JKiiMifrtli'^ BegulatiiHia made by them under the Autiiority of thia Act. 



B^difloMtQto VnL An Begnlations made by the OmknuasionerB under the Authority of this Act diallt befain 
•PF^^ ^ tsking effect, be submitted to and approved by the CommisBoners of Her Mj^jeity^i Troseuij, aad 



J im4 tft ehall thereafter be published by printed Copies thereof bdng posted uj^ in oonspicooos PodI ^^ 

ta poUUMd. near the Harbours or other Places faeqoentea by Fishermen in the Dittncia or Phraes to whidi tim 
Begnlations shall apply, and by printed Copies thereof being depodted with every Oifioer of the 
Fishery in such Districts or PUms, snd in the Office of the Sheriff Clerk of the Coon^, aad aleo bj 
Advertisement inserted in some New^aper published or drcnkted in audi Disbiote or PbMB, 
either setting forth such Begnlations in full, or intimating that soch Regulations have been made 
and that Copies thereof are lodged with the Officers of the Fishery as afuresaid, all in such M«nnfg 
as the CommiasioneiB shall direct; and on such EegolationB being so published it shall not be any 
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Bafenee aginai Prooeedinn for tbe Enlbroement of any Penalty or Forfiviare inooned hf any 
Breach or GontraTentioD toereof, thai the Penon charged with each Breach or ContraTention waa 
iniorant of aoch Begnlationa: Provided that aiich BegalatioDa ahall he ao pfobliahed at kaat Two 
Weeka heion takiog e£BBci; and a printed Copy of any Begalation aigned by the Secretary of the 
CommiflBioDeni for the Time being ahall be ETidence of the Terma of each Beffolation, and that the 
aame haa been duly pnbliahed, reaenring to any Peraon having Intereat the Bight to prore that the 
Mune waa not ao pnbuahed. 

IX. Ereiy Peraon committing m Breach or Contrayention of the Frorkiona of the Sixth t!S^^^!ffi 
-^— of the Act Fourteenth and meenth Victoria, Chapter Twenty-aix, ahaU for each Ofhnoe vS «.£<£- 



be liable to a Penal^ of not lev tiian Fire and not ezoeedfaig Twenty Ponnda fbr every aoch dmd. 
OfBmce, and eveiy Net need in oantrayention of the aaid Act ahaU be forfeited. 

X. All Neta, Booya, Floata, or other Fiahing Tmplementa or Apparatna whataoever, ftHndfliied ?< j;j"*_W jM"f 
and found by or deliTeied to the Saperintendent or any Oi&oer of the Fiahery, ahall be held aalgeot SHyg^^fip 
to the Ordeia and at the Diapoaal of the CommiaBionerB or their Secretary, and ahaU, onleaa the ^mdior 
■one are liable to Forfeitare onder the Proyiaiona of the recited Acta or any of them, or of thia Act, gff 
be reatored to the Owner thenx>f or hia BepreaentatiYea, on Evidence being prodnoed of IJa or thahr 



Bl|^t thereto: Provided that if the aame ahall not be claimed and Evidence of the Bight thereto tlJSiSS^'Jl 
proaooed hf the Penon claiming the aame within the Space of One Year, aoch Neta or other Im- owMnTor tf mT 
plementa a£all, if not liaUe to Forftitnre aa aforeaaid, be aoM by PaUio Auction by the Com- i*rt«iat»btaaia 
miaaioiierB, and the Price thered; after deducting Ezpenaea, ahall be aoooimted ibr to the Com- 
niaaioDera of Her Mj^jeaty'a T^reaamy. 



XI. All Fiahing Boata need for the Porpoee of fiahing for Herringa on the Coaata of ScoUand, and . 

the Saila and Bucya and principal Floata of each Net, and all other unplementa of Fiahery belonging S 3jy *» ^ 
to aadi Boata, ahall be marked in auch Manner aa the CoauniaaionerB may direct by Bc^pilatMina fSH— ?m ib? 
made and pabUahed aa herein mentioned: and every aoch Boat, Sul, Buoy, Net^ or other Implement k«<^ nd ir mi 
of Fiahery which ahall not be ao marked and numbered aa aforeaaid mav be aeiaed by the onperin- S!^^ miv "te 
tendent or any Peraon acting under hia Ordera, or hf anv OfScer of tne Fiahery, or by Oraer of SB S a*, 
any Sheriff, Juatioe, or Macirtrate havins Juriadiction under thia Act, and ahall be detained for audi ^"i**^ 
Period not exceeding One Slonth aa the Superintendent ahall determine. 

yrr. The Forty-aixth Section of the Act Forty-eighth George the Third, Chapter one hundred f^f*' J^^,^ 
and ten, ia hereby repealed ; and ftom and after the paanng of thia Act the Owner of every Boat LS ^STTrf 
which ahall be employed in the HerringFiahery ahall paint, or canae to be painted in a diatinct and Owmr to b* 
legible Manner upon the Stem of auch Boat, in White or Yellow Boman llettera of Two Inchea in fr'^ShnlL'^ 
Loiffth, on a Blaick Ground, the Name of the Owner of the Boat, and the Port or Phuse to which p«iaitd m 9t^ 
ahe belonga; and every Boat employed in the Herring Fiahery on which auch Namea aa aforoaald ^SJ^ ^ ^ 
ahall not be painted in manner before directed ahall be detained for a Period not exceeding One 
Month, and may be aeiied by the Superintendent or an^ Peraon acting under hia Ordera, or by any 
Officer of the Fiahery, or by Order m any Sheriff, Juatice, or Magiatrate having Juriadiction under 
thia Act 



Xni. For the Purpcaea of the Proviaiona of the Sixth Section of the Act Fourteenth and Htti ottw ibn 

" - . - — . - . - - ^ ^ ^ 

an 



Fifteenth Victoria, Chapter Twenty-aix, the Herring FiaheryjluUl be held to be carried on when- y^ t^^^ i^ 




liabie to be aeiaed and forfeited, and the Owner thereof to be proceeded againat accordingly; and 
the finding of any auch other Net in any open Place, and not removed and laid aride aa iSoreaaid, 
ahall be held primd facie Evidence of the Furpoae of the Poaaeaaor of auch Net to uae the aame in 
contravention of the Proviaiona of the recited Acta or of thia Act; and unleaa auch Poa ae aaor ahall 
prove to the Satiafaction of the Sheriff; Juatioe or Juaticea of the Peace, or Magiatrate, before whom 
ne may be proaecuted, that auch Net waa not intended to be uaed for any auch unlawfol Purpoaci 
auch Net ahall be forfeited and deatroyed, and the Poaaeaaor thereof ahall be liable in the Penalty 
impoaed by the Sixtii Section of the aaid Act; and, in addition to anv Superintendent or Peraon 
aeung under hia Ordera, or any Officer of the Fiaherv, every ConataUe or Officer of the Police of 
any County or Burgh acting under the Authority and Ordera of the Sheriff or any Juatioe of the 
Peace or Magiatrate of auch County or Bur^h ahall, {at the Purpoae of enfordng the Proviaiona of 
the Sixth Section of the aaid Act, have wiihm auch County or Burgh the Power to aeiae any audi 
Net in order to the Condemnation and Forfeiture thereof; and on the Bequiaition of any Superin- 
tendent or other Officer of the Fiahery, any Conatable or Officer of Police ahaU be entitled to aaaiat 
and co-operate with him or them in the Execution of thia Act. 

XrV. It ahall be lawfol for the Superintendent or any Officer of the Fiahery, or for the Pro- 
curator Fiacal of any County or Burffh, to apply by Petition in the Form of Schedule (A.) to tfaia ^jj 
Act annexed, or aa nearly ao aa may be, to any Sheriff, Juatioe of the Peace, or Magiatrate having 
Juriadiction in auch County or Burgh, to grant Warrant to aearch for and aeiie any Net or other 
Fkhing Apparatoa prohibited by or uaed or intended to be uaed in contravention of any of the 
ledted Acta or thia Act; and any Forfeiture or Penalty impoaed by or incurred under the Proviaiona 
of the recited Acta or any of them, or of Uiia Act, may be aued for, enforced, and recovered, with 
Expeuaea, in the Form and Manner directed or provided by the recited Acta or any of them, or by 
Petition or Complaint preaented by or in the Name of the Secretary of tbe Commiaaionera for the 
Time being, or toe Superintendent or any Officer of the Fishery, or any Procurator Fiacal within 
the County or Burgh where the Offenccthaa been committed or la to be tried, or at the Inatance of 
anyPeraon or Peraona who may proaecnte the aame, to the Sheriff or any Two or more Justioaa of 

[PSOnCSD BT AUIBOBITT.] X the 
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ilM Pm(06 or MaditnftoB hxfbkg Juritdidion as heniii^after prorided; and where PMceednuBi ue 
fo taken hf Petitum or Complamt the nine may be aerred by anr Officer of the Law or any OfBeer 
of the Fiahery; and H ahall be lawful for the Sberiif, Juatioe, or Miagiaitrate to aammoQ the Petaon 
complained of to appear perMinallT at any Time or Place to be named in the Stimmona; and if aneh 
Pemn ahall not appear accordingly then (noon Proof of the dneSerrioe of tho Sommona by ddlTor- 
ing a Copy therm to aoch Peraon, or at nia naoal Phuse of Abode to aome Inmate thmat, and 
explaining the Pniport thereof to aoch Inmate,) ttther to proceed to hear and determine the Gaae in 
the Abaence of aocn Peraon or to iaaae his or their Warrant for apprehending and bringing aoch 
Peraon before him or them, aa the Caae may be, or (if aatiafied from Information on Oath th2t aoidh 
Peraon ia likely to abaoond) to iaBue aach Warrant m the firrt inatanoe withoat any prerioaa Sun- 
mona, and the Peraon in whoae Name aach Petition or Complaint ahall be preaented ahall be entitled 
to and hare the Benefit of all the PriTilegea, Protectiona, and Proyiaiona given and oonferr^ by 
any Act or Acta to or for Officera of the Coatoma and Ezdae on the Oocaaion of their acting in tlie 
Ezecation of their reapectiTe Officea, aa to any Action or Suit or any Matter relating thereto; tad 
all Penaltiea impcaed and recovered under the Proviaiona of the recited Acta or any of thcsn, or of 
tUa Act, ahall he appropriated and diapoaed of in Terma of the Act Forty-^hth George the Tlnrd, 
Chapter 0^ hnndred uid ten. 

Jaaf Mirao mn XV. It ahall be competent to try all Offencea under the recited Acta or any of them, or thia Act, 
SLu*"gSL{^ ^^i*® any Sheriff or ai^ Two or more Juatioea of the Peace or Magiatratea having Joriadiction in 
mnt ot (Mm§ the Place where the Offence waa committed, or where the Offender reaidea or ia found, or if 
Offenden charged with the aame Offence reaide within different Jnriadictiona, then before any 
Sheriff or any Tvro or more Jtutioea of the Peace or Magiatratea having Juriadiction in the Place, 
or within the Conntr or Burgh, where any One of auch Offenders reaidea or ia found; and all Orden 
or Warranta of Service or Citation, Jodgmenta, Sentenoea, Convictaona, or other Warranta of Bzeea- 
tion, may be aerved or enforced upon or againat any Offender, or hia Gooda or Eftcta, or any 
Witneai, in any other County, Burgh, or Place where auch Offender or Witneai reaidea or ia found, 
or where the Gooda and EffiBda of an^ Offender are found, aa well aa in the County, Burgh, or 
PUmm whcoe the aame are iaaued, provided the aame be endoraed hj the Sheriff or a Juatioe of tin 
Peace or ICagiatrate of auch other County, Bursh, or Place; and auch Endoraation ahall be aoffi- 
cient Authority to the Sheriff Officera or Conatablea of both Juriadictiona reapecUvely to -pat aoch 
Ordera, Warranta, Judgmenta, Sentencea, Conviotionai or other Warranta into Ezecatton within 
ioch other County, Bui^, or Place. 

^^ XVI. Where any Offence under the recited Acta or any of them, or thia Act, ahall be committed 
^SiiSm ^"^ ^ Coaata of iS(»l2aiu2, auch Offence ahall be held to have been committed within the Comity or 
either of the Countiea next adjacent to the Place where auch Offence waa committed. 

PiiiUoM, (Mm, XVn. Any Petition or Complaint, and Prooeedinfn following thereon, before the Shoiff or 

'^ ba ir ' SS Juaticea of the Peace or Magiatratea before whom any Peraon or Pemna ahall be complained of or 

JSriSm mISii proceeded againat for any Offence under the Proviaiona of the recited Acta or any of them, or of 

Bohidalt (a) thia Act, and the Ordera, Warranta, Judgmenta, Sentencea, and Convictiona therein, may be in a 

Summary Form, and may be printed or written, or partly printed and partly written, and may be 

in the Form of Schedule (B.^ to thia Act annexed, or aa nearly ao aa may be; and the aame, or 

Extracta thereof, aigned by the Clerk of Court, ahaU be auffident Authority to any Officer of the 

Law or Officer of the Fiahery to aerve auch Petition or Complaint, and to any Officer of the Law to 

enforce auch Ordera, Warranta, Judgmenta, Sentencea, and Ccmvictions; and the aame or Extracta 

thereof ahall be endorsed aa herein-before provided, if they are to be enforced in anv other Jnriadic- 



tion than that in which they were iaaued: Provided that all Citationa to Offandera A^i^ be aerved 
at leaat Six Daya previoua to the Day of Trial therein iqiecifiod. 

H«JtM«A«r XVni. It ahall not be neceasary to have any Written Record of Evidence in any Petition or 
SSr*^ "SnT Complaint or Prooeedinga under the Proviaiona of the recited Acta, or any of them, or of ths 
hmwihi not to Act; and auch Petitiona or Complainta, and the Ordera, Warranta, Judgmenta, Sentences, Coo- 
tequdMd cr re. yictione, and Prooeedinga therein, ahall not be quaahed or vacated for Want of Form, and ahall not 

be aubject to Appeal or Beview in any Court, or by any Proceaa whataoever except aa herein-after 

provided. 

^W**L XDC It shall be lawful for any Person who ahall have been found liable to any Penalty under 

the Proviaiona of any of the recited Acta or of thia Act, in caao auch Penalty shall not be of Ion 
Amount than Ten Ponnda, within Two Dava of auch Conviction, to require the Judge before whom 
he shall have been tried, or tho preeiding Judge if more than One, to atate in Writing the material 
Facta of the Caae, proved in Evidence at the IVial, and any Circumatancea which auch Judge may 
deem to be important with reference to the Sentence pronounced; and the Judge shall thaetHet 
authenticate auch Statement with his Signature, and deliver the aame to the Defender or his Agenk 
and the Defender may thereupon appeal to the next Circuit Court of Juatidary, or, where there are 
no Circuit Courta, to the High Court of Justiciary at Edinburgh^ in the Manner and by and under 
the Kulea, Limitations, Conditions, and Reatrictiona contained in an Act pasaed in the Twentieth 
Year of the Beign of Hia Majeat^ King George tho Second, for taking away and aboliahinir heritable 
Juriadiction in Scotland, with thia Variation, that such Person shall, in place of finding CaatJon in 
the Terms preecribed by this Act, be bound to find Caution to pay the Penalty or Forfeiture and 
Expenses awarded against him bv the Sentence appealed from in the event of the Appeal beinc 
d arni iaae d or not insisted in, together with any additional Expenaea that may be awar^d bvtibe 
Court on deciding or diamiaaing the Appeal. ^ 

AU 



HERRING FISHERIES ACT. dy 

XX. AU Boftts, KetB, Buoyi, Floats, or other Fishing ImplementB or Appuratos whkh diall be jK^J^**** ^ 
imder the ProTisionB dT the recited Acts or any of them, or of this Act, or of any R^la- MUorteSn 



tion to be made by the Gommisaionen as herein proyided, may be either sold by Public Auction, or 
destroyed by the GommissionerB, as they shall tnink fit; and in Gases of Sale the Proceeds, after AftoProoaidsia 
deducting Expenses, shall be accounted for to the Gommiaaioners of Her Majesfy^s Treasury, or, if eMcoCMab 
the Magistrate declaring the Forfeiture shall so direct, One Half thereof shall be paid to the Oaptor 
or Informer. 



XXI. It shall be lawful for any Sheriff or Justices of the Peace or Muristrates who shall try any Jodg* 
Petition or Gom^laint under the Proyisions of the recited Acts, or any of them, or of tiiis Act, and ^SSm£ & 
who in pronouncing Sentence shall decern against any Offender for Payment of any Penalfy or SgviijmiKA vt 
Expenses, to mnt Warrant (fidling Payment of the Penalty or Expenses so decerned for, or SLSS^SS ^ 
Security th6reK)r being found to the Satisfaction of the Olerk of Gourt) for the Becorery of such pSnb 
Penalty and Expenses by Poinding and Imprisonment, and for imprisoning such Offender for any 
Period not exceeding Thirty Days, unless such Penalty and Expenses be sooner paid; and such 
Warrant vaaj be carried into execution by the Imprisonment of tne Offender in any Prison within 
the Jurisdiction where the same was issued, or, after such Warrant is endorsed as herein provided, 
in any Prison within any other Jurisdiction where he may be found. 

XXn. Any Person found in the Act of committing any Offence in contrayention of the Pro- Pwfioi 
tisions of the recited Acts or any of them, or of this Act, and refusing, when required by any g| | |jj*'^"g ^ 
Officer of the Fishery or any OflEloer of Polioe, to state his Name and Place of Besidence, may be ^SJLJSL 
apprehended and brought b^ore any Sheriff, Justice of the Peace, or Magistrate haying Jurisctic- 
tion« who shall forthwith examine and discharge or coounit such Person until Gaution Dt judicio 
risti be firand, as the Gase may require: Proyided that such Person shall not be detained more than 
Twenty-four Hours witiiout the Warrant of a Sheriff^ Justice of the Peace, or Magistrate for such 
Detention. 



XXin. It shall be lawful for Her Majesty, Her Heirs and Successors, by Letters Patent under Htf X^MiyaMr 
the Seal appointed to be kept and used m Scotland instead of the Great Seal thereof, to nominate *|g^ SZi 
and appoint any Number of Persons, not exceeding Fiye, to be GommisBionen of the British White f^t^ t^ ^"" 
Herring Fishery, in addition to the Gommissioners appointed under the recited Acts of tiie Forty- 
eighth and Fifty-fifth George the Third and Tenth and Eleyenth Victoria^ and the other Acts before 
recited. 

XXrV. No Prosecution or other Proceeding whateyer shall be brought or commenced against Umlnrtbaof Ao* 
any Person for any Offence against this Act or the recited Acts, unless the same shall be commenced tiom. 
within Six Months after such Offence shall haye been committed. 

XXV. All Begulations made by the Gommissioners under the Authority of this Act shall, so BMoUtloH tpto i 
soon as the same haye been approyed by the Gommissioners of Her Majesty's Treasury, be laid bifore j«Mb<a— PiiMa. 
both Houses of Parliament forthwith, if Parliament be then sitting, or, if Parliament be not then ^"^"^ 
Bitting, immediately on the assembling of the then next Session of Parliament. 

XXVI. Nothing in this Act contuned shall be held or construed to apply to Fishing on the Act not to tpfily 
Coasts of Ireland or the Isle of Man. ^,^*iS^ ^ ^ 



SCHEDULE (A.) 

Unto the Honourable the Sheriff or Her Migesty's Justice or Justices of the Peace or 
Magistrate of the Gonnty or Burgh of 

The Gomplaint of A,B, 
Humbly showeth. 

That the Gomplainer has good Besson to belieye that a Net [or Nets or oiher fishing 
Ajaparatusi prohibited by or used or intended to be used in contrayention Si **The Herring; Fbheries 
(Scotland) Act, 1860,'^ or the Acts therein recited, or one or other of the said Acts, is situate and 
to be found {dtscrihe Hie Place']. 

Mkj it therefore please your to grant Warrant to search for 

and seize the said Net [or other fishing Apparatus']^ to m dealt with in Terms of the 
said Acts or any of them. 

Warramt [to he endorsed on Compktint]. 

[Place and Date]. 
Grants Warrant as craved. 

(Signed) A.B,, Sheriff. 

J ustice of the PsiOi* 
■ ■ ' M agistrate. 



0OIC?tABIT« 
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(B.) 

TOBM8 OF FB00EKDING8. 

00Mn.A21IT. 

Usto iStMb HoBoomble ilie Sheriff or Her M^jee^ Jvtioa or JmHiem of the Peftoe 9r 
Migiitnte of the Coanij or Bugh of 

The Complaint of il J?. 
liamU J ■boweth, 

ThatCJ). has been gniltyofaGootnTention of "The Herring FUwriee (Sooiland) Aol« 
I860,** or of the Act i^gpeeify the Act cr Actti\ therein redted, or of one or other of the aid Acta, in 
io far aa [ker§ ducribe ike Offemct gemeraUjf^ amd state the Time cmd Place wken amd where tke 
woe commtted]^ whereby the aaid uD. haa incoRod the Forfeitare [or Penalty] of 
pcorided by the Section [or SectioDB] of the aaid Act [or Acta]. 

Mar it therefore pileaae your to grant Wamnt to aon 

the aaid CD, to emar before to anawer to thia Complaint, and 

to be dealt with in Terma of the aaid Acta or one or other of them. 

Aooording to Jo^oe, Sro. 

~ fty Complamer or Ii^onmerJi 



iPlaee amd DaleJ] 
Haying oonildered the foregoiog Compilaint, granta Warrant to Bommon the aaid CD. complained 
of to conipaar before [Sheriff Jnelieee of the Peaee^ or Magistrate and Place and Time,] and thaA 
by aerring the aaid CD. with a Copy of the foregoiug Complaint and of thia DeliTeranoe; and also 
granta Wairant for dting WitneaMa at the TnatwHie of botn Partiea, to attend at the aame Pkee 
and Time. 

ISherifff Justiee qf(he JVooe, or 



IPIace and Date,'] 

llie [Sheriff Jnttices o/Ae PeaeCj or Magistrate]^ in re^Mot of the ETidenoe addooed [or of the 
judicial Confoanon of the aaid CD.^ as the Case mag be]^ conyicta the aaid CD. of the Offence 
charged, and deoema and adjudffea him to forfeit and pay to the Complainer the Som of 

of Penalty, with Uie Sam of of Ezpenaea, One Half of the 

aaid Penalty to be retained by the Complainer, and the other Half thereof [or as the Case mag he] 
to be paid and accoanted for by him to the Commimioiien of Her MiyeB^a IVeaaury ; and fioiinff 
Payment by the aaid CD. forthwith* granta Warrant for Becorery of the aaid Penal^ and 
Expenaea by Poinding of hia Gooda and Efiecta, and aommary Sale thenof on the Expiration of not 
iem than Forty-eight Houre after aach Poinding; appointa a Return or Execution of auch Poinding 
and Sale to be reported within Eight Daya from thia i>ate, and in the meantime granta Wairant for 
detaining the aaid CD. in the Priaon of until auch Betum be reported. 

* [T/it shall appear at the Trial that no sufficient Poinding can he made ufithm Ae Jwrisdiction of At 
Sheriff, Justices ofAe Peace^ or Magistrate^ sag here, **and in roapect it araeaxa thai no aoffi- 
cient Poinding and Sale can be had whereon to leyy the aaid Penalty and Expenaea, granta 
Warrant to impriaon the aaid CD. in tho Prison of for the Spsuoe of 

from thia Date, unleea the aaid Penalty and Expenaea be 
I, and deoema.*'] 



BSNTKNGS or FOBFXrrulUi. 

%1ie [Sheriff, Justiee o/Ae Peaee^ or Magistrate] in reapect of the ETidenoe addooed Tor of tiie 
Judicial Confoaeion of the said CD., as the Case mag he], finds that a Net [or Nets or other Jiskatg 
Apparatus] prohibited by or used or intended to be used in oontraTention of ^*Tbe Herring Fiaheoei 
(Scotland) Act, 1860/' or of the Act [specify ^ ^^Q therein recited, haa been forfeited in Teim 
of the said Act or Acta, and dedarea the aame to be forfeited aoconUnglT [and further {if the Magis- 
irate sees Cauu), appointa One Half of the Prooeeda theraof, when aoMI, to bo paid to JSLF^ the 
Captor or Informer.] 



BUILDING OF COTTAGES ACT. 29 



WABRANT OF Dmtisomnirr. 



3b he groMied in cote qfa Seium being made that no sufficient Goods and Effects could he found. 

l^Place and Date.^ 
The {Sheiiff, Justice of the Peace^ or UTagistrate"}^ in respect of the Retam made that no sufficient 
Effects can he foand whereon to kvy the said Penalty and Expenses, grants Warrant to imprison 
the said CD, in the Prison of for the Space of 

from this Date, nnlesa the said Penalty and Expenses he sooner paid, and decerns. 



WABBANT or UBKRATIOK. 

IPlace and Date."] 
The lSkeriff\ Justice of the Peaee^ or Magistrate'], in respect of the Return of a sufficient Poinding 
and Sale of the Effects of the said CD. [or in respect of Payment haWng heoi made of the said 
Penalty and Expenwew, as the Case may 6e], grants Warrant to the Keeper of the Prison of 

for the immediate Liberation of the said CD., and decerns. 



CAP. XCV. 

An Act to facilitate the building of Cottages for Labourers, Farm Servants^ 
and Artizans by the Proprietors of entailed Estates in Scotland, 

[13th August I860.] 



« TTTHEBEAS an Act was paaaod in the Tenth Tear of the Reign of His Majesty King George 

^ W the Third, intituled An Act to encourage the Improvement of Lands, Tenements, an<f lo a Si c^ Si. 

' Hereditaments in that Part o/* Great Britain called Scotland held under Settlements of strict Entail^ 

' hj which Act it was, inter alia, proTided that eyeiy Pr(^rietor of an entailed Estate who should 

*' lay oat Honey in inclosing, pUmting, or dndning, or in erecting Farmhonses and Offices or Out- 

* baildingB for the same, for the Improvement of his Lands and Heritages, should he a Creditor to 
' the Succeeding Heirs of Entail for Three Fourth Parts oi the Honey laid out in making the said 
^Improrements; and the said Act contains various Provisions for determining the Amount and 

* regulating the Becovery of the aforesaid Proportion of the Sums expended upon such Improve- 

* menta: And whereas the Provisions of the said Act have hocn in certain respects amended by Two 
^ Acts, the one passed in the Session of Parliament holden in the Eleventh and Twelfth Yean of the 

* Bcign of Her present Mijesty, intituled An Act for the Amendment of the Law of Entail in Scot- U *ISTlotaS6L 

* land, and the other passed in the Session of Parliament holden in the Sixteenth and Seventeenth 

* Years of the Reign of Her present Hajesty, intituled An Act to extend the Benefits of the Act of the is AiTTkt e. M 
^ Eleventh and Twelfth Years of Iler present Majesty, for the Amendment of the Law of Entail in 

* Scotland: And whereas the Second and Third recited Acts contain various Enactments providing 

* that Honies or Bidances of Monies derived from tJie Sale of Portions of entailed Estates, or of 

* Bights or Interests in or concerning such Estates, or in respect of permanent Damage done thereto, 
' and Honies or Balances of Monies invested or held in trust for the Purpose of purchasing Lands to 
' be entailed, may, under the Authori^of the Court of Session, be applied, inter alia, in permanently 

* improving such entailed Estates or Lands, or in Repayment of Money already expended in such 

* Improvements: And whereas it is expedient to facilitate the Erection of Cottages for Labourers, 

* Farm Servants, and Artisans by the Proprietors of entailed Estates in Scotland: And whereas 
' Doubts are entertained how fiEtf the Erection of such Cottages is within the Provisions of the said 

* Act of the Tenth Year of His Majesty King George the Third:* Be it therefore declared and 
enacted by the Queen's most Excellent Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the Authority 
OS the same, as follows: 

I. All tho Provisions of the recited Acts which leUte or apply to Improvements of entailed pntUoas m to 
Estates shall he held and construed as including and applying to the Erection of Cottages for the impmtuomiu ot 
Labourers, f aim Servants, and Artisans upon such Estates, in the same Manner in all respects as if to^todote^Kna! 
the Erection of such Cottages had been specified in the Ninth Section of the first-recited Act among ttai «f Cottars, 
the other Improvements therein mentioned. 

n. The Erection of Cottages for the Labourers, Farm Servants, and Artisans upon entailed Bndkn of Cot- 
Estates, or upon Lands towards the Improvement of which such Monies or Balances of Monies as SplmiiSiiiiitfm* 
aforesaid are api^cable under the Powers of the Second and Third recited Acts, shall be held to be pmrnStTrnw 
one of the permanent Improvements of such Estates or Lands contemplated by the Second and J'SmSiI ^ 2J 
Thixd redted Acts; and all the Provisions of those Acts which relate to permanent Improvements odis *i7^l£ 
of such Estates or Lands shall be held and oonstraed as induding and applying to the Erectkm of a h. 
each Cottages. 

UL Provided 
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HL Profided alwajB, thai noUiing in this Act oontuned shall anthorize the Creation of any 
Charge upon entailed esk^es, or sgamst soooeeding Heirs of Entail, in respect of the EredioQ of 
Cotti^es, or sbiJl authorise the Application towvds the Erection of CoUages of any Mooiei in 
which snooeeding Heirs of Entail are interested, onless the Court before which Proceedings in 
pnrsaance of the recited Acts, or any of them, shall be tsken shall be satisfied that the said E^stei 
or the succeeding Heirs of Entail will be permanently benefited to the Extent of the Chsm n 
created or Monies so appUod, and that the Cottsges in respect of which such Charge is created, or 
towards the Erection of which snch Monies are applied, haye been completed in a proper end 
substantial Manner. 



CAP. XCVI. 

An Act to amend the Police of Towns Improvement Act, so as to enable 
Towns and populous Places in Scotland to avail themselves of its Pro- 
visions for sanitary and other Improvements, without at the same Time 
adopting its Provisions as regards the Establishment and Maintenance 
of a Police Force. [13th August I860.] 



« TTTHEREAS an Act wss pesBod in the Thirteenth and Fourteenth Year of the Reign of Her 
ISAMVIel. 0.9. * * *^ present Majesty, Chapter Thirty-three, intituled An Act to nuxke more effeettuU Praviticm 



' ^/or reptUating the Police of towns ana populota Places in Scotland, and /or paving^ 

* cleansing, Ugktina^ and improving the samei And wheress it is expedient to amend certain Pro- 

* Tisions contained in the said Act, and to extend the ssme in manner herein prorided :' Be it 
enacted by the Qaeen*8 most Excellent Mi^esty, by and with the Advice and Consent of the Lords 
Sniritnal and Temporal, and Commons, in this present Parliament asMmbled, and by the Auihan^ 
of the same, as follows: 

BoeMhoUen I* The Honseholders of any Burgh, Town, or populous Place, ss defined in the said recited Act, 

BiBj iMteot Off. may adopt the ProTisions of the said Act relating to any Matter or Thing thereby prorided fat and 
ndtod AotwUh^ autoorized to be adopted, or to any One or more of the said Matters or Thinos, luthoagh they do 
oat thyi ar Ea- not adopt the Provisions relating to the Establishment and Maintenance of a Polioe Faroe within 
teUiifaiMnt of sqqIi Burgh, Town, or populous Place, in the Manner required by the said Act. 

Two «r mora MB. H. The said recited Act shall be held to extend and apply to Two or more oontignoos Burghs, 
tlfttooi BujiMi Towns, or populous Places as defined in the said Act; and it shall be lawful for such oontiguoas 
j^,Ji|^ oTio^ Burffhs, Towns, or populous Places to unite in adopting the Provisions of the said Act, eit^r in 
ciiid Aot whole or in part, as authorized by this Act; and such Burghs, Towns, or populous Places shall, 

when so uniting, be held to form One Burgh, Town, or populous Place for the Purposes of the ssid 

Act and this A!ct. 

Abbmi Aoeomti HI. It shall be lawful for the OommisBioners for any such Burgh, Town, ixt popnloiiB Flaoe to 
Sftb^T**^!^^ make up their ycvly Accounts under the said Act for the Periwi extending from the Teim of 
tai( aft wutaonl Whitsunday in One xear to the Term of Whitsundag ensuing in the next xeu^ and to laj sodi 
daj, ud Ono Accounts before the Statutorr Meeting of Commissioners in the McmUi of August in each Year» and 
ffi jSK L ^ ^ snch Commisrioners may, if tney see fit, nominate One Auditor only, in Place of Two. 



Comn tortonow IV. It shall be lawful for the Commissioners, if they shall find it necessary in any Tear to make 

SSariSTaSTiLMK ^^^^"^(>'®''^ ^^ ^® Purnoses of the recited Act beyond the Amount recovered of AsseaBments 

•miMDU dao and actually made and applicable to the Expenditure of such Tear, to borrow Money on the SeciuitT of 

enpaid. such Part of the Assessments as shall be due and unpaid, but not to an Amount greater than One 

Half of such Part; and when any Monev has been so borrowed it shall not be competent thereafter 

to borrow on the Security of any other Assessments leviable under the said Act until the Moo^ so 

borrowed shall have been paid off; but nothing herein contained shall affect the lliree hundred and 

fortieth Section of the saia Act. 

FrapfMon mtj V> At any Time before the Expiration of the Period for paying off any Loan oontractad by the 
tSSm^ wShoot ^^^<>iB<°^oners, and any Expenses for which any General Seiwer Mte or AssesBment or an j Special 
bdnff lUbio ibr Bistrict Sewer Bate or AsBessment has been made, the Owner or Oooapier of the Premisea aasesasd 
gtaro iBUnn ea may redeem the future Assessment leviable in respect of snch Premises, without being ohazgeahla 
*^ with any of the future Interest on the Debt. 

Coa^tndOon ef ^^ ^® Provisions of the said Act, so &r as the same are not inconsistent with the finaotoMiitl 
Aett. herein-before contained, shall be construed with such Enactments as One Act. 



SMr Titllt 



TIL This Act may be cited as ('The Polioe of Towns (Scotland) AnModment Act, IMO." 



LANDS CLAUSES CONSOLIDATION ACT. 31 



CAP. CVL 

An Act to amend the Lands Clauses Consolidation Acts (1845) in regard 
to Sales and Compensation for Land by way of a Bentcharge, Annual 
Feu Duty or Ground Annual, and to enable Her Majesty's Principal 
Secretary of State for the War Department to avail himself of the 
Powers and Provisions contained in the said Acts. [20th Atyust 1 860.] 

^ "VrTHEREAS it is expedient to extend the ProyiaionB of the Lands Clauses Consolidation Acts, g ^ 9 yvA, 0. I8. 
< YV 1845, in regard to Sales of Land, or Compensation for Damages, in consideration of an 
*' annual Rentcharge, Annual Feu Duty or Ground Annual, and to enable Her Majesty's Principal 
^ Secretary of State for the War Department to ayail himself of the Powers and Proyisions contained 
« in the same Act for the Purchase of Lands wanted for the Serrice of the War Department or for 
^ the Ddence of the Realm:' Be it enacted by the Queen's most Excellent Mijesty, by and with 
the Adyice and Consent of the Lords Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the Authority of the same, as follows: 

L So much of the Tenth Section of the Lands Clauses Consolidation Act, 1845, as proyides that pvt of Saot 10. 
saye in the Case of Lands of which any Person is seised in fee or entitled to dispose absolutely for g^jff*^ ^^ '** 
their own Benefit, the Consideration to be paid for any Lands, or for any Damage done thereto, '^^' 
shall be in a gross Sum, is hereby repealed. 

n. The Power to sell and conyey Lands in consideration of an annual Rentcharge proyided by 8«otf. 10. and IL 
the Tenth Section of the said Act, and the Power to recoyer such Rentcharge proyided by the Jj JSHJ to^S 
Bleyenth Section of the said Act, are hereby extended to all Cases of Sale and Purchase or Com- wndoam^iMnOM 
pensation under the said Act where the Parties interested in such Sale, or entitled to such Com- ^^^^J'^ ^ 
pensation, are under any Disability or Licapacity, and haye no power to sell or conyey such Lands, ^^'^^^ 
or to reoeiye such Compensation, except under the Proyisions of the said Act. 

in. The Power to Sell and conyey Lands in consideration of an Annual Feu Duty or Ground sbnOsr Prarln 
Annual, under the Tenth Section of tiie Lands Clauses Consolidation {Scotland) Act, 1845, and the T^SldMZBmidtf 
Power to recoyer such Annual Fen Duty or Ground Annual, are hereby extended to all Cases of flfSfirS gafS 
Sale or Purchase or Conipensation under the said Act, where the Parties interated in such Sale are viot. a m 
under any Disability or Incapacity, and haye no Power to sell or conyey such Lands, or to reoeiye 
mch Compensation, except under the Proyisions of the said Act. 



IV. In eyery Case of such Sale or Compensation by any Parties other than Parties seised in fee AaMmitoe Bnt- 
GT entitled to dispose absolutely of the Lands so sold or dami^ged, the Amount of such Rentcharge, ^S^tJ^ JULUt 
Annual Feu Duty or Ground Annual, herein-before mentioned, shall be settled in the Manner dii«otod ib um 
directed in the Ninth Section of each of the said Acts respectiyely : Proyided that the Amount of S^P^^ ^'^ 
Budi annual Rentcharge, Annual Feu Duty or Ground Annual, sliall in no Case be less than One ^"*^^^*** 
Fourth Part greater than the net annual Rent receiyed by the Parties beneficially interested in such 
Lands, upon an Ayerage of the last Seyen Years; and that a Charge of Fiye^^er Cent, on the gross 
Sam estimated or fixed as aforesaid, by way of Compensation for any Damage that may be done to 
the said Lands, shall in all such Cases be added to and shall form a Part of the said Rentcharge, 
Annual Feu Duty or Ground Annual; and that no Fine, Foregifb, Grassum, Premium, or other 
Consideration in the Nature thereof, shall be paid or taken in respect of the Lands so sold or 
duaaged, other than the annual Rentcharge, Annual Feu Duty or Ground Annual, made payable 
for such Lands: Proyided also, that such Rentcharge shall be and remain upon and for the same 
Uses, Trusts, and Purposes as those upon which the Rents and Profits of the Land so conyeyed 
stood settled or assured at or immediately before the Conyeyance thereof, and shall be a First Charge 
on the Tolls and Rates, if any, payable under the Special Act. 



y. In case the Promoters of the Undertaking shall be empowered by any Act or Acts relating ifLMdiL 
thereto, to be passed after the passbg of this Act, to borrow Money to an Amount not exceeding a ^iSLn^hm. 
prescribed Sum, then in the eyent of the Piopmoters of the Underti^ing agreeing at any Time i^«r rowboffP^anto 
the passing of this Act with any Person, under the Powers of this Act and of either of the Acts ^J^f^^^ ^'^ 
herein-before mentioned, or of either of the said Acts, only, for the Purchase of any Lands in con- P^'t'^^^y* 
sideration of the Payment of a Rentcharge, Annual Feu Duty or Ground Annual, the Powers of 
the Promoters of the Undertaking for borrowing Money shall be reduced by an Amount equal to 
Twenty Years Purchase of any l&ntcharge, Axmual Feu Duty or Ground Annual, so for the Time 
being payable. 

yi. The Clauses contained in *^The Lands Clauses Consolidation Act (1845)," relating to the Certain Ouun 
Purchase of Lands by Agreement, and to Agreements for Sale and Conyeyances, Sales, and Releases JS^^^tend^d^to 
of any Lands or Hereditaments, or any Estate or Interest therein, by Parties under Disability, shall poKhMM of 
extend and be applicable to all Purchases of Land and Hereditaments for public Purposes which ^ ^ fupmmT 
shall be hereafter made by the Council of any City or Borough, with the banction of the Com- ^ 
missioners of Her Migesty's Treasury, under the Powers for that Purpose contained in **The 
Municipal Corporation Mortgages, &c. Act, (I860)." 

Vir. For 
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te.« «» w *• VIL ForthePordiifleor AoqiiiBtum ofanyMeHiia0ei,l4aidB,Te^^ 

«M £ rSwmn WAated to the Senrioe of tlie Adminlty or of the War Departmeni or for the Defence of tte 

fHw to Pi». Beelm, it ahall be lawful for Her Blajesty's Principal Secretary of State for the War Dc^Mrtaiat 

tii£iiB^7?*7 ^^ ^ ^°^ ^i^g to nee all or any of the Powers and Proriaons by the Lands daues GoDoottda- 

Vieco. !•• tion Act, 1845, and by the Lands Clauses Consoli d a t i o n (Seotkmd^ Act, 18i6, |;iTen to Promotfls 

of the Undertaking, as therein mentioned, and for such Purposes the said Principal Secretary shall 

be deemed and tarai to be the Promoters of an Undertaking within the Meaninjf of the said Act. 

and all the Powers and Provisions thereof shall, if used by H«r Majesty's Prinanal Soaota ryof 

State for the War Department, be treated as if thoT were contained in the Fifth and Sixth Fictons, 

Chapter Ninety-four, for the Purpose of being used and made arailable by the Principal Officers cf 

Her Majesty^ Ordnance and had been transferred to the said Principal Secretary for the Time being 

by the Eighteenth and Nineteenth Victoria^ Chapter One hundred and serenteen, for the Porposes 

aforesaid: Provided always, thust nothing herein contained shall authoriie any Purdiase citherwisa 

than by Agreement of any Land, eioept according to the Provisions of the Twenty-thiid Seotkm of 

the said Act of tiie Filth and Sixth Victoriay or pngodice or affoct the Powers and Authorities cf 

the said Principal Secretary for the Time being under the said last-menti o ned Staftatea, or either cf 

them. 



TUiAaiaidS* YIII. This Act shall be read and oonstmed as Part of the said Lands Oanses CowwiKdation Act, 
UJtobeMiSd ^^' or of the Lands Chmses Consolidation (SeoOand) Act, 1846, in all Matters hn whidi it rdates 



to the said Acts respectively; and in citing this Act in other Acts of Parliament, and in legal 
Instruments, it shall be sufficient to use the fixpreanon of *^The Lands Chmsea Conaolidntaon Acti 
Amendment Act, 1860/' 



CAP. CXI, 



An Act for granting to Her Majesty certain Duties of Stamps, and to 
amend the Laws relating to the Stamp Duties. [28th AugiusC I860.] 



WE, Your Mijesty*s most dutifbl and loyal Subjects the Commons of the United Kingdom of 
Great Britam and Ireland in Parliament assembled, towards raising the necessaiy Sopphes 
for defraying Your Migesty*s public Expenses, and making a permanent Addition to the Public 



ReTcnue, hare freely and Toluntarily resoWed to grant unto Your Mi^jesty the Duties herein-after 
mentioned; and do humbly beseech your MaiestT that it may be enacted; and be it enacted by the 
Queen's most Excellent luyeety, by and with the Adrice and Consent of the Lords Spiritoal and 
Temporal, and Coomions, in thk present Parliament assemUed, and by the Authority of the 
as follows: 



Aiur pMiiBc of L From and after the Day of the passing of this Act there shall be granted, raised, levied, and 
S«tifM^taerited P^ ^ '^^ throughout the United Kingdom of Great Britain and Ireland^ for the Use of Her 
la sdMdoie to to Majesty, Her Heirs and Successors, for and in respect of the several Instruments, Hatters, and 
cbtffed. Himgs described or mentioned in the said Schedule, or for or in respect of the Vellnm, Parchment, 

or Paper upon which any of them reepectively shall be written, the several Stamp Dutiea or Sums 



of Money set down in Figures asainst the same respectively, or otherwise mdfied and set forth in 
the said Schedule, which said Schedule, and the several Provisions, Begulations, and Directions 
therein ccmtained with respect to the said Duties, and the Instrnmente, Matters, and Things charged 
therewith, shall be deemed and taken to be Part of this Act, and shall be applied and put in execu- 
tion accordingly: Provided that nothing herein contained shall in any way alter or affect the Ad 
passed in the Twelfth and Thirteenth Years of the Reign of Her present Majesty, entitled An Act 
to confer certain Powere on the Railway Pastengere Ateurance Company^ or the Duties thorefay 
imposed. 

auoip DoiiM n. The Stamp Duties now payable for and in respect of the several LMtmments, Matten, and 
jSZtJSuSl SH 'l^'^S" mentioned or described in the Schedule to this Act annexed, whereon other Duties axe by 
iiMntioBwi fai this Act granted, shall respectively from and after the Day of the passing of this Act oeaae and 
Sobtduknpwtod determine, and the same are hereby repealed: Proridcd that the Stamp Duties now chargeable on 
any of the said Lostruments, Matters, and Things, and not the said other new Duties, shall be pay- 
able in respect of such of them as shall be madCf signed, or dated at any Time before or upon ue 
Day of the passing of this Act. 

AikywuMM on ^- From and after the Thirty-first Day of December One thousand aght hundred and aix^, 
BOi and Hco«ipc the Allowances wanted respectively by the Eighteenth Section of the Act passed in the Thirteenth 
bjTAeto KUk'u ^^ Fourteenth xears of ller Miycsty, Chapter Ninety-auvcn, in respect of Stamps fi>r ReociptB, 
Yict c 97. uMi 17 and by tho Tweuty- fourth Section of the Act passed in the Seventeenth and Eighteenth Years of 
to cLttci^liad an ^^^^ Majesty, Chapter Eighty -three, in respect of Stamps for Drafts, Bills, and Notes, and any 
AUowueo irrant. Allowance granted by or payable under any other Act in respect of any of the Stamps herein-afler 
odlnliMthorNC mentioned, shall cease; and in lieu thereof there shiJl be granted and allowed to every Person who 
at one and the same Time shall produce at the Office of the Commissioners of Inland Revenue m 
Tendon or Dublin Paper to be stamped with Stamps for denoting any Bate of Duty not exceeding 

Doe 
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OMSUDiiwcnBflhofSiiolinun,!^^ Stampi fa danottiiff 

tihe Daly of One Fennj on tiiy Initniiiwiit or Dooamflnt whstoTer, (eioept Postage Stamps end 
Customs Stamps,) to the Amoant of Two Pooiids or upwards in the whc»e of all or an j of such 
Stamps as afowsaid, and to every Petson who at one and the same Time shall purchase any snch 
Stamps as afaasaid at the Office of the said Gommmrioneis in Lmtdon^ Edinbur^ or Ihibimy to the 
Amoont afaesaid, or of any Distribator or Sab-Distribntor of Stamps at any rlaoe not within the 
Distance of Ten Miles firom the said Offices reroectiTely, to the Amount of One Poond or apwaids, 
•a Allowance of Tonpence fa every Twenty Shillings of the Amoont of the Dnties denoted by sooli 
Stmps. 

IV. An the Powers, PzorisioDa, Clanaes, B^pnlations, DireotionB, Allowances, and Ezemptbns, PravUoMorte. 
linei, For&itares, Pains, and Penalties, contained in or imposed b^ any Act or Acts, or any ■"jf^J^^wly 
Sehedole thereto, relating to any Duties of the same Kind or Description heretofore payaUe in tlie 
XJnited Kinfldonn and in force at the Time of the pasring of this Act, shaU respeotiTely be of foil 
Force and Eflect with respect to the Duties by this Act granted, and to the YeUum, Parchment, 



Paper, Lurtmmente, Matters and Things ohaiged and chargeable therewith, and to the Persomi 
liable to the Pa3rment of the said Duties, so far as the same are or shall be applicable in all Gases 
not hereby ezpresdy provided for; and shall be observed, applied, allowed, enforced, and put in 
execution fa mid in the raising, levying, collecting, and secnzmg of the said Duties hereby granted^ 
and otherwise in relation thereto, so far as the same shall not he superseded by and shaU be con* 
sistent with the exprem Provisions of this Act, as fully and eflectoally to all Intento and Purpoaes 
as if the same had been herein repeated and qpeoially enacted, muiatit nmtandU^ with refaence to 
the Duties by this Act granted. 



y. The Duties by this Act granted on PromisBory Notes made or porpcvting to be made out of tim DvHh oa 



the United Kingdom shall be denoted by adhesive Stamps, to be provided by we Cconmisnoners of ^^"^^^L^ ^^ 

Inland Bevenue fa the Purpose, or bv anj Stamps of sofiBcient Amount which shall have been pro- Amvm'h^wi 

Tided fa denoting the DotMS on Bills of Exchange made out of the United Kingdom; and the taiiv* ~ 

proper adhesive Stamp fa denoting the Duty on any such Note shall be affixed thereon, and be 

^nftftllAH at the same Time and Times, and in like Blanner as is provided by the Fifth Section of an 

Act passed in the SeTonteenth and Eighteenth Years of Her present Mtgesty, Chapter Eighty-three, 

and the Twelfth Section of an Act paned in the present Session, Chapter Fifteen, in die Case of 

Bills of Exchange therein respectiveljr mentioned, and under the like Penalties respectively for any 

Nei^ect thoeof ; and the said respectiYe Sections shall be read as if the same were inserted in tlus 

Act expressly in reference to the rromisBory Notes aforesaid, and the Duties by tlus Act granted 

thereon, as well as to the Bills of Exchange therein respectiTely mentioned. 



VI. The Term ** Contact Note," wherever the same is u»d in this Act, shall mean any Note or niwuiiiMSimi tf 
Miemorandum mentioned or refared to under the Head Contract Note in the Schedule to thta Act: '^^'"^ *'Oaaimai 
and the Term •'Insurance" shall mean also and shall include the Term '•Assurance." '*^'* "^ "^ 



YIL The Stamp Duty on Contract Notes may be denoted either b^ i m p resse d or adhesive ■*.--, ^ 0,^ 
Stamps, and the said CommisBioners shall prorride Stamps of both Descriptions; and in any Case tnet J^mmaf 
where a Contract Note is made, and the same is not written on an impressed Stamp, there shall be JjJ3JJ|J"i*_J 
affixed thereon a proper adhesiTe Stamp; and every Person who shall make or sign a Contract Note hahrvio u 
to wluoh an adhesiTe Stamp shall be affixed shall effisctnally cancel and obliterate the Stamp by ^'''^ 
writing upon or across it his Name or the Name of his Firm, or the Initials thcaeof respectiTely, and 
hj admng thereto the Date of each cancelling, and so and in such Manner that the said Stamp can 
not be uwd upon or fa any other Document or Writing; and if any Person shall make or sign any 
Contract Note by this Act chargeable with Stamp Duty without the same being duly stamped to 
denote the said Duty; or shall iSuae or neglect to cancel and obliterate as idbresaid any adhesiTe 



Stamp affixed thereon, he shall forfeit the Sum of Twenty Pounds; and no Charge for Biokeiage, 
CommisBion, Agency, or otherwise, naade or to be made by any Broker, Agent, or other Person, in 



or about the Sale or Purchase mentioned or referred to in any Contract Note made or signed by 
him, shall be lawful unless such Contract Note shall be duly stamped, and tiie Stamp t^g'^ont n 
adhesiTe, properly cancelled. 

VIIL Where any Insurance in respect of which a Policy or Agreement is chargeable with Stamp Ob BcmwiI ut 
Duty under this Act shall be renewed or continued on the Payment of further Premium or Con- S° * " *y. ^ 



sidiffation, whether in pursuance of any Stipulation in the rolicy or Agreement or otherwise, a niMmiiiiMt wUk 
Beceipt for such further Premium or Consideration shall be giTcn by the Person who shall receiTe (teDa^. 
the ssme, and such Beceipt shall fa the Purposes of this Act be and be deemed the Policy or Agree- 
ment for snch renewed or continued Insurance and be chargeable with the Duty by this Act granted; 
and if any Person shall receiTe any Money for Premium or Consideration for any snch Insnrancey 
and shall not within a Month make out and, if required, deliTer a duly stamped PoUoy or Agree- 
ment in respect thereof; or in the Case of a Benewal or Continuance of such Insurance, shidl not 
thereupon giTc snch Beceipt as aforesaid duly stemped; or if any such Person shall deliTer or cause 
to be deHTered any Policy or Agreement, or gire or cause to be given any Beceipt not duly stamped, 
he shall forfeit the Sum of Twenty Pounds; and where the Insurance shall be made, renewed, or con- 
tinued by or for any Society or Company, the Person who shall be a managing Director, or the 
Secretary or other principal Officer thereof^ at the Time of the Payment of any such Premium or 
Consideration, and of any such Default or unlawful Act beinff done or suffered as afaresaid, shall be 
held and deemed to be a Person doing or suffering the Default or unlawful Act, and shall, as well 
as the Society or Company, and the Members thereof who may by Law be chargeable therewith, be 
■algeot and liaUe to the said Penalty in respect thereot 

F IX. The 
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uMMd^iiL^ IX The DntieB herebj gnnted on Instmmaiti of Lisiin&oe nuiy ht denoted br any adherife 
STbott, mSjU Stamps that the CommuBODen of Inland Rerenne may proride for the Pnipoee, and in the mean- 
wad Aw loMv- while by any adhesiYe Stamps pnnrided by them not a|^iropriated by Name to any other Lirtni- 
**^*^ ment, as well as by imprened Stampe, or b^ a Combination of both imn rcme d and adhesiTe Stamps 

and in any Case where an adhedve Stamp la ianed it shall be caneeiled by Writing npon the Stamp 
tiie Name of the Person or the Societjr or Company making the Insnranoe, or the Initiah thoeo^ 
and the Date of writing the same, and also any Particolais relating to the Insorance for winch the 
Stamp may be adapted; and in delkalt thereof snch Person or Sode^ or Company, and also the 
managing Director, Seoetary, or other principal Officer as afinesaid of any soch Sodety or Coot* 
pany, shsJl forfeit the Sam of Ten Poimda. 

Tto itaip Datj X. * Whereas it is expedient to reduce the Stamp Daty now chargeable on Policies of Insorance 
SL!!£fS^u^'°P^l^^»^<"^>°^^Sums:' Beit enacted, In lien of the Stsmp Duty of Sixpence now payable 
ftr Sunif not tx- upon OT for or in respect of any Policy of Insurance or other Instrument by whaterer Name the 
«M^bi( £» n. gmo^ giijii 1^ called, whereby any Insorance shall be made upon any Li& or LiTes, or upon any 
Erent or Contingency relating to or depending upon a Life or Liyes, where the Sam insored sbdl 
not exceed Twenty-fiTe Pounds, there snail be charged and payable the Stamp Doty of Threepence. 

go P^«» Jj^ XI. No Insorance from Loss or Damage by Fire in^ any Sam not_exoeedixig Twenty Pounds, 



-J?! tSoIs not inade, renewed, or continued at the instance or for the Benefit of any Working MAftha«iV^ Artificer, 
wwmUBgjCTS. Handicraftsman, or Labourer on the Tools or Implements of work or Laboor used hjr any sogIl 
Person in his Work or Employment, shall be chargeable with any Stamp Duty; proTided that such 
Insorance be effected by a separate Policy, or HM a Distinct Sum be aasored on such To<^ or 
Instruments. 

TteStanpoBia XIL The Stamp Doty of Sixpence by the Act of the present Session of Parliament, Chapter 
^«i|MM^ w§j Fifteen, charged on an Agreement under Hand only may be denoted by an adhesiTe Stemp in any 
Case where the same is capable of being used under the Terms and BestricticmB herein-aller 
mentioned; and the CommisBiOners of Inland Rerenue shall proride Stamps for the Purpose; and 
whenever aoT such adhesiTe Stamp shall be used, erery Party to the Agreement who shaU sign the 
same, shall also at the Time of so signing write upon or across the Stamp his Name and the Date cf 
the Day and Year of writing the same, so that the Stamp may be appropriated to the Inatrument, 
and effectually cancelled and rendered incapable of being used for any other; and in defiuilt thereof 
the Stamp ahall be of no avail; and Proof of the said Tmting upon or across the Stamp, aa liereby 
required, shall be a necesBary Part of the Evidence of the Agreement in any Case where soch 
Agreement is not stamped wiUi an im p r e s sed Stamp. 



ohi«^ S!*"^ Xm. Eyay Writing or Document entitling or intended to entitle any Person to the Delivery of 

Sto te^ivoTit *^7 Goods, Wares, or Merchandise lying in any Dock, Port, or Warehoose, or upon an^ Whari; aa 

Sd« or Tmiuihr in the said Act of the present Session is mentioned, shall be deemed to be made and given upon a 

indiiH othorwiM g|j^ ^r Transfer of the Property in such Goods, Wares, or Merchandise, unless the contrary shaU 

PmuUj for ium be erpresBly stated therein by the Person making or giving the same; and if any Person shall 

Bf a tfinwnt untruly state or hy any Word or Words signify or cause or permit to be untruly stated or signified 

in any such Writing or Document that the same is not made or given upon a Sale or Transfier; or 

if any Person shall himself or by his Servant or other Person procure or require the Deliveiy of anv 

of the Goods, Wares, or Merchandise therein mentioned, knowing that the same containa any sqca 

untrue Statement, every such Person shall forfeit, over and above any other Penalty to which he 

Mar act to bo jjoKf be liable, the Sum of Twenty Pounds; but any soch Writing or Docoment shall not^ by reason 

iBTaiia. ^ ^ atone not being stamped, be invalid in the Hands of the Person having the Custody of the 

Goods, Wares, and Merchandise, and delivering out the same, unlees such Person shaU be party or 

privy to the IVaud thereby committed. 

Tho Stamp Duly XIV. Hie Stamp Duty of One Penny payable on any such Writing or Document as in the last 
M« to^pS P>'c<^^i>S> Clause is mentioned shall, in the Absence of any special AgSreement between the Parties 
by tha Pcnonn^ relating to it, be paid by the Person requiring the Writing or Document; and it shall be lawful, in 
qairiaff tiMOrder. any such Case, for the Person of whom the Writing or Document is required to refuse to give the 
same until the Amount of the Stamp Duty thereon be paid to him. 

io**fi*"2SSJ™* ^^' *^^6rea8 a Practice prevails in relation to certain Descriptions of Goods, Wares, and 
Dock Waznati!' * Merchandise lying in Docks and Warehooses, and upon Wharfe, for the Company or Person in 

* whose Custody the same may be to deliver to the Owner thereof, in addition to a Warrant 
^ evidencing the Titie to the Property, a certain other Document termed a Weight-Note, sudi 

* Document being intended to be delivered by or on behalf of the Owner to the Purchaser of the 

* Goods mention^ in the Warrant upon any Sale thereof before the Completion of the Contract for 

* Sale, but which other Document as well as the Warrant is duurgeable with the Duty of Threepence 

* under the Head Dock Warrant in the Schedule to the said Act of the present Seetion, and it is 

* expedient that the same should be exempted £rom the said Duty:' Be it therefore enacted. In any 
Case where a Document designated a Warrant, chargeable with and duly stamped for denoting the 
Payment of the said T)ntj of Threepence, and also a Document termed a Weight-Note, or any other 
Document of the like Character or Description relating only to the same «Goods, Wares, or 
Merchandise as are specified in the Warrant, shall be issued 1^ the Company or Person in whose 
Custody the said Goods, Wares, or Merchandise shall be, to the Owner thereof or his Broker or Agent, 
the Weight-Note or other Document aforesaid shall be exempt from the said Duty of Threepence. 

Certain Copias or XYI. The Stamp Duty of One Penny by the said Act of the present Sesaon charged upon a 
EoSk^ Dot'tD ^^^'^^^ Gopv or Extract of or from any Register of Births, Baptisms, Marriages, Deat^ or BoxialB 
bed^rlcftble B^uUl not be deemed to have been or to be payable upon any such Copy or Extract which is or shaU 

wUh Stamp Dttty. 1)q 
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be faraiBhed br any dargyman, Begutnr, or other oiflkrfal PeRKm, pDnmaatto andfixr thePnipoMi 
of any Act of Parliament, or to any General or Superintending Registrar nnder any General 
Begolation, nor in any Caae where the Person giving the Copy or Extract is not entitled to any 
Fee or Reward for the aame. 

Xyn. No Draft, or Order, Writing, or Bocament for the Payment or for entitling any Person OvtriBOrtaioa 
to the Payment by or through any Banker or Person acting as a Banker of any Sum of Money, jSfiyy ^!^ 
each Draft, Order, Writing, or Document being sent or delivered by the Person making or giving tim a Vmaj 
tiie same to tJie Banker or Person acting aa a fianker by or through whom the Payment is to be St^np. 
made, and not to the Person to whom such Payment is to be made or to any Person on hia Behalf, 
shall be chargeable or be deemed to have been chargeable with any higher Stamp Duty than One 
Penny, notwithatanding the said Payment shall be or have been thmby directed to be made at any 
Time after the Date thereof, which Duty of One Penny may be denoted by an adhesive Stamp to 
be cancelled as in the Case of a Draft or Order on Demand. 



XVni. Where anv Draft or Order for the Payment of Money by any Banker or Person acting Baaknnritti 
aa a Banker, chargeable with the Stamp Duty of One Penny, shtul oome to the Handa of sw£ ^^SSJl i!£i 



Person unstamped, it shall be lawful for him to affix thereto the necessary adhesive Stamp, and to mUma. 
cancel the same in manner by Law required, and upon ao doing to make the Payment therein 
directed, and to charge the Duty in account against the Person who oitfht to have paid the same, 
or to deduct aueh Duty from the Sum so directed to be paid; and such Draft or Order shall, so hr 
as relates to the Stamp Duty chai]Keable thereon, be good and valid; but this shall not relieve any 
Person from the Liability to the renalty he may have incurred by issuing the said Draft or Order 
unstamped. 

XIX. ^Whereas by the Eighteenth Section of the Act paaE»d in the ilfty-fifth Year of the BdgnSMt la of u 
' of King Oeorge the Third, Chapter One hundred and eighty-four, the issuing of Promissory Notes ^^^ ^ * ^ 
' payable to Bmrer on Demand with printed Dates therein is prohibited, and such Prohibition is an ESSuMir Bank- 



* unnecGSBary Restriction:' Be it enacted. That the said Section of the said last-mentioned Act shall «^Jyg»wMt 
be and is hereby repealed: Provided always, that, notwithatanding anything in anv Act of Parlia- ^^ jff ^^"^ **" 
ment contained to the contrary, it shall be lawful for any Person to draw upon hia Banker, who DnAiaiBaatat 
shall bondjide hold Money to or for his Use, any Draft or Order for the Payment, to the Beuer or STtoHMSL *^ 
to Order on Demand, of any Sum of Money less than Twenty Shillings. 

XX. * Whereas by an Actpaased in the Fiftieth Year of the Reign of King Georoe the Third, ZioanoMto Btw 
' Chapter Forty-one, every Hawker, Pedlar, and Petty Chapman, and other trading Person going SS«3*iJ^£!? 
*fiom Town to Town or to other Men's Houses, in England^ WaUs^ or Berwick'upon'Twui^ is ddw ■^^r^SS 
*• required to take out a Licence as therein mentioned, and by an Act passed in the Fifty-fifth Tear to b« good Arngr 
' of the Reign of the said King, Chapter Sevens-one, such trading JPersons in Scotland are also SSLi^ ^'"^ 
' required to take out a licence:' Be it enacted, That a Licence tak^ out under either of the said 
Acts shall be sufficient to authorize the trading, according to the Tenor of it, in any Part of Qreat 
Britain^ and shall be read aa a Licence granted under boUk of the said Acts. 



XXI. If any Person be convicted of an Offence under either of the said Two last-mentioned Acts, 

it shall be lawftil for the Commissioners of Inland Revenue, and they are hereby anthoriaed, in case __^ 

they shall see fit so to do, to remit the whole or any Part of the Penalty imposed ^ Law for such tiwvitetiMMld 
Offence, notwithatanding the same or some Portion thereof may be payable to some Party other than ^'^ 
the Crown. 



XXn. It shall be lawful for any Person in the Service or Employment of the Post Office, p^noM la fh* 
without any Licence or any Auth(^ty other than thia Act, to carry about for Sale and to sell at BtrriM or Um 
any Place or Places within the United Kingdom, Postage Stamps and printed Forma of any Kind ]^ Q^^g'gy 
isBued from or used at the General Post Office, and any other Matters and Things relating to the siann»te!idS! 
Business of the Post Office which are or may be authorized or permitted to be sold at any Poet ^stUMnM. 
Office; and such Person shall not be subject or liable to any Penalty or Forfioitare for so doing, 
anything in any Act or Acts to the contrary notwithstanding. 

XXin. * Whereas by the Act passed in the Twentieth and Twenty-first Years of Her liigesty's to *fiTiei.o.7r. 
Reign, Chapter Seventy-seven, for amending the Law relating to Probates and Letters of ^SSld^^ 
Administration in England^ it is enacted that none of the Fees pa^^le to the Officers of the Court ^iSSSST^ 
of Probate, or of any County Court, in respect of Business under the Act, except the Fees of 
District Registrars, (which were to be taken aa their Remuneration, and for their own Use,) 
should be received in Money, but that every such Fee should be collected and received by a Stamp 
denoting the Amount of the Fee which otherwise would be payable, and Provisiona were therein 
made for the proper Collection of such Fees; and it was also enacted, that it should be lawful for 
the Commissioners of Her Majesty's Treasury at any Time to order that the District Registrars or 
any of them should be paid by Salaries instead of Fees, and that thereupon all Fees payable to 
them should be accounted for and paid into the Exchequer as the said last-mentioued CommissionerB 
aibould direct; and bv an Act passed in the same Year, Chapter Seventjr-nine, for MnAmiing the n 4 f| yy^ ^ 
Law relating to Probates and Letters of Administration in Ireland^ similar Enactments are con- Tt.: 
tained; and it mav be conidered expedient in Cases where the said last-mentioned Conmiissionen 
shall have directed or sh 11 at any lime direct tiie District Registoars in England or Irekmd to be 



gsid by Salaries instead of Fees, that such Fees should also be collected and received by means of 
tamps */ Be it therefo re enacted as follows, In any Case where the Commissioners (k Her M^esty*s Dimiot ' ImIh 
Treasury have ordered or shall at any Time hereafter order that any District Registrar, under either tnn to bo mU 



of the said Acts, shall be paid by Salary, it shall be lawful for them at any Time to order also that SL'^jg* jM 
the Fees or any of the Fees authorized to be taken by such District Registrar shall be collected and STi^ uXm 
iweired by means of Stamps; and thereupon, firom and after the lime to be fixed for that Purpose 




u 
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hf wufwaf6k iMi-awtioiied Orte, emy noli Fm bIiaU bo ooDmM Hid nomBd lija Slyiv 
dnotiiiff the Amoant of tine Fm whieh otherwiia would be payible, ia the Mme Mumflr and vadar 
aiidiQ]nooitotlieMnieProTiBons,Cki]Mi,Be^^ that Behalf as aieoon- 

tained m the aid Acta veapectiTel j, in xalation to the Feoi therebgr difooted to be eoUeeted and 
lece i T e d by meaaa of Stamps; and to the Docmnenta which oii|riit to be stamped to denote saeh 
Fees, as if sooh Fees had not been excepted as aforesaid, bat had oeen e ip ra ssly diiected by tbs ssid 

mpectiTe Aeta to be ooOeeted and noeiTed by meaoi of Stamps, aa other Fees are theEeby 

tmly diieeted to be collected and reoeiTed. 



BCHEt)l7LE referred to, contaming the Duties hj this Act imposed. 

AWABD in England or Irehnd, and Award or Decreet Arbitral in Scotland: 

£ a. D. 

Where the Amoant or Yalne of the Matter in disrate shall not exceed £50. S 6 
And where it shall exoeed £60. and not exceed £100. - - -050 

And where it shall exceed £100. and not exceed £200. - - - 10 

And where it shall exceed £200. and not exceed £500. - - - 15 

And where it shall exoeed £500. and not exoeed £750. - - -10 

And where it shall exoeed £750. and not exoeed £1000.- - -15 
And where it shall exoeed £1000., and also in all other Gasea not abore 

proTidedfor - - - - - - - -115 

COHTBACT NOTE. Any Note, Memorandum, or Writing, oommonly called a £ a. D. 
Contract Note, or by whateyer Name the same may be designated, for 
or relating to tiie Sde or Pmehase of any Gofemment or other Pnblio 
Stocks, Fmids, or Securities, or any Stocks, Funds, or Seenrities, or 
Share or Shares of or in any Joint Stock or other pabUc Company, to 
the Amount or Value of £5. or upwaida - - - ' 1 

rA 

LEASE. Any Assignment <»r Snn«nder of a Lease or Taek for a Term of Yean 

exoeedmg lliir^-fiTe, upon any other Occasion than a Sale or-{ ^ 
Mortgage -------- 



POLICT OF ASSURANCE or Lumrance, hf whaterer Name the same shall be 
called, whereby any Sum of Money shall be assured, or agreed to be 
p^ only upon the Death of any Parson, from or by leaaon of any 
Cause incident to or consequent upon travelling, whether by Land or 
Water, or any Accident or external Violence, or any Cause whaterer 
other than a natural Cause; or whereby any Compensation shall be 
asBurod or agreed to be made or paid for personal Injury received from 
any Cause whatever; or whereby both a Sum of Money upon Death 
and a Compensation for personal injury as aforesaid shall be aasored and 
agreed to be paid, or whereby any Assurance or Insurance shall be made 
upon Glass from Loss or Dama^ of any kind except by Fire, 
Where the Premium or Connderataon for such Assurance, Insurance, 

or Agreement shall not exceed Two Shilling^ and Sixpence - 1 

And where the same shall exoeed Two ShilBngs and Sixpence and 

ahall not exoeed Five Shillings - - - - - OOS 

And where the same shall exceed Five Shillings, then for every Five 
Shillings and also for every fractional Part of Rve Shillings - OOS 

PBOMISSOBY NOTE made in the United Kingdom for the Payment of any Sam 
of Money exceeding £4000., 
For every £1000. or Part of £1000. of the Monqr thereby made 
payable - - - - - - -- 10 



Fonign PROMISSORY NOTE made or purporting to be made out of the United 
Kingdom for the Payment withm the United Kingdom of any Sum 
ofMoQ^ .---..--• 




I """^JL^ 
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CAP. CXLIII. 

An Act to extend certain Provisions of the Titles to Land (Scotland) Act, 
1858, to Titles to Land held by Burgage Tenure; and to amend the 
said Act. [28th August I860.] 

« W/UEBEA8 it 18 expedient to extend certain ProriBions of «« The Titles to Land (Sni<2aii<0 n * » Tiot. «. 
« W Act, 185S," to Titles to Land held hj Bnrgage Tenore, and alao to amend the aaid Act:' ^ 
Be it enacted br the Qoeen'a most Excellent Miyesty, by and with the Advice and Consent of the 
Lords 8piritnal and Temporal, and Ckwrnions, in this present Parliament assembled, and by the 
Anthoii^ of the same, as follows: 

L This Act may be cited for all Pnrposos as ''The Titles to Land {Scotland) Act, 1860.** aMtTUit. 

IL The following Words in this and the xedted Act, and in the Schedules hereunto and to the htii i f n irtlM «r 
recited Act annexed, shall have the several Meanings hereby and in the recited Act assigned to '^^'^ 
them, unless there be something in the Subject or Context repugnant to such Construction ; that is 
to say, the Word ''Deed** and the Word '* Conveyance'' shSl extend to and include original 
Charters, Charters and Writs and Procuratories of designation, Charters of Adjudication and Sale, 
Dispoaitions, Bonds and Dispositions in Security, Bonds of Annuity and of Annual Bent, and other 
Heritable Bonds, Feu Contracts, Contracts of Ground Annual, Decrees of Acyudication, Decrees of 
Sale, (whether such Decrees of Acyudication or Decrees of Sale contain Warrant for Lifefbment or 
not). Decrees of Special Service, Precepts from Chancery, Precepts of Writs of Clare constat. Writs 
of Acknowledgment, Contracts of Excambion, and other Doods and Decrees by which Lands are 
conveyed, or Bi^tB in Lands, either absolute or redeemable, or in Security, are constituted or con- 
veyed; and official Extracts of any such Deeds, Conveyances, and Decrees, and all Codicils, Deeds 
of Nomination, Decrees of Dechurator, and other Writings bearing Reference to Convevances 
separately granted, and naming or appointing Persons to exorcise or enjoy the Bights or Powers 
conferred by such Conveyances, shall be deoncd and taken, for the Purposes of this Act, to be 
Parts of the Conveyances to which they separately bear reference; the Word '* Lands" shall extend 
to and include all Heritable Subjects, Securities, and Rights; the Words '*by Buigage Tenure" and 
the Words *' held Burgage" shall extend to and inclu& any Mode of Tenure known and effectual 
in Law similar to Burgage Tenure. 

in. It shall not be necessary to expede and record an Instrument of Sasine, or of Resgnation itMCfOMBta «r 
and Sasine, on any Conveyance of Lands held Burgage, according to the present Law and Practice ; SSSj^nJI^ a^ 
but it shall be competent and sufficient for the Penion in whose Favour the Conveyance is sranted, satiae, bo Vmfm 
instead Ot expeding and recording such Instrument to record the Conveyance itself in the Register g""— ; ^[» ^ ^ 
of Sasines applicable to the Lands therein contained; and the Conveyance shall be presented for ^ 
Registration, with a Warrant of Registration thereon, in or as nearly as may be in tne Form No. 
1. of Schedule (A.) to this Act annexed, specifying the Person on whose Behalf it is presented, and 
signed bv such Person, or his Agent; and such Conveyance, being so presented, and recorded along 
with such Warrant, shall have Uie same legal Force and Effect in all respects as if Resiffnation of 
BUf^ Lands had taken place in due Form, and as if the Conveyance had been followed by an In- 
strument of Sasine or of Resignation and Sasine duly expede and recorded at the Date of recording 
the Conveyance, according to the present Law and Practice, in favour of the Person on whose Be- 
half the Conveyance is presented for Registration. 

IV. Where a Conveyance of Lands held Burgage is contained in a Deed granted for farther Not^ 
Purposes and Objects, such as a Marriage Contract, Deed of Trust, or Deed of Settlement, it shall omwJ 
not be necessary to record the whole of such Deed, but it shall be competent and sufficient to ex- ^^^ 
pede a Notarial Instrument, setting forth generally the Nature of the Deed, and containing at 
length those Portions of the Deed by which such Lands are conveyed, and by which Real Burdens, 
Conditions, or Limitations are imposed, and to record such Instrument in the appropriate Register 
of Sasines; and where a Deed conveys separate Lands, or separate Interests in the same Lands, to 
the same or different Persons, it shall not be necessary to record the whole of such Deed, but it shall be 
competent and sufficient to expede and record as aforesaid a Notarial Instrument, setting forth 
generally the Nature of the Deed, and containing at length the Part or Parts of the Deed by which 
particular Lands are conveyed to the Person in whose Favour the Notarial Instrument is expede, 
and the Part of the Deed which specifies the Nature and Extent of the Right and Interest of such 
Fenon, with the Real Burdens, Conditions, and Limitations, if any; and such Notarial Instrument 
shall be in or as nearly as may be in the Form of Schedule (B.) to this Act annexed. 

v. Immediately before the Testing Clause of any Conveyance of Lands held Burgage, it shall Omm diiwilaf 
be competent to insert a Clause of Direction in or as nearly as may be in the Form of Schedule (C.) ^ ^ unut 
to tUa Act annexed, specifying the Part or Parts of the Conveyance which the Grantor thereof de- did. 
■bes to be recorded in the Register of Sasines, and when such Clause is so inserted, and Reference 
made thereto in the Warrant of Registration to be endorsed thereon in Terms of this Act, the 
Keeper of the appropiate Register of Sasines shall record such Part or Parts only, together with 
the Clause of Direction and the Testing Clause; and the recording of such Part or Parts of the 
Conveyance, together with the Clause of Direction and the Testing Clause, and the Wamnt of 
Begiitntioii, as before provided, shall have the same legal Effiact as u a Notarial Instrument, con- 
^•nisg mch Fart or Parts of the conveyance, had been duly expede and recorded in favour of the 

Fenm 
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FenoQ <m whose Behalf the CknTeyaiioe ii praented: Prorided that, notwithstaiiding mch Cham 
of DirectioD, it shall be competent for the Penon entitled to present the Gonyeyanoe for Begistn- 
tion, to reoord the whole Gonyeyanoe, or to expede and reoord a Notaxial Instmment, as herein- 
before proyided, in the same Manner as if the Gonyeyanoe had contained no snob Glanse of Dizee- 
tion; and where a Notarial Instrument shall be expede, as herein-before provided, no Part or Parti 
of the Gonyeyanoe directed to be recorded shall be omitted from each Insbroment. 

CMBOHiMt Yi. It shall not be necessary to insert in any Gonyeyanoe of Lands held Burgage a Glanse of 
Mo**n^ Obligation to infeft, or a Procoratory or Glanse <i Resignation. 



£ut£ ^""nS ^^' ^^ ''^ ^ competent for the Heir of any Perscm who died last yest and seised in any Lands 
SSK^ TmT^ held Burgage, to obtain firom the Magistrate of the Burgh within whidi each Lands are sitoate a 
J^of cimcMi- Writ of Gliun constat in or as nearly as may be in the Form of Sehedole (D.) to this Act annexed; 
mii^bj 9ptdai ^^^ Jq ]|is Option, it shall be competent to such Heir to apply for and obtain Decree of Special 
Seryice by the Sheriff of Ghancery, or by the Sheriff of the Gonnty within which each Bnrgh is 
situate, in the same Manner in all reapects as if such Lands were not held Burgage; and each Writ 
of Glare constat or Decree of Special Seryice may be recorded in the appropriate Krister of SasinfB, 
and when so recorded, with Warrant of Registration thereon, shall haye the same Effect in all re- 
jects as if Gognition and Entry of such Heir had taken place in due Form, and an InsUnment of 
Cognition and Sasine in rei^ard to such Lands, and in fayour of such Heir, had been duly expede 
and recorded, according to the present Law and Practice. 

maBtt*in %m ^^^' When any Person shall haye granted or shall grant a general Gonyeyanoe comprehending 
of OtBtrai Dia- Lands held Burgage, whether by Deed mcrtis causd or inter vivos^ it shall be competent to the 
poaiM M rth o rlnd Disponee under such Gonyeyanoe, or to any other Person who shall haye acquired Right to such 
Gonyeyanoe, in whole or in part, to expede and record as aforesaid a Notarial Listrument in or as 
nearly as may be in the Form of Schedule (E.) to this Act annexed; and such Notarial Instrament, 
being duly recorded in the appropriate Register of Sasines, shall be equivalent to an Instrument of 
Resignation and Sasine duly expede and recorded, following on a Disposition of the Lands and Re- 
signation thereof in due Form; and when Heritable Securities are contained in such Notarial Li- 
strument, the Listrument so expede and recorded shall, along with its Warrants, be equivalent to 
an Assignation of such Heritable Securities executed by the Grantor of the general Gonyeyanoe, 
and duly recorded in the appropriate Register of Sasines: Provided that where such Notarial Li- 
strument shall be expede l^ a Person other than the original Disponee under sndi general Gon- 
veyance, the Notarial Instrument shall set forth the Title, or Series of Titles, by which the Person 
in whose Favour the Instrument is expede acquired Right to such Gonyeyanoe, and the Nature and 
Extent of his Right. 

fMBM cf AMlf- jj^ j^ g}j^] 1^ competent to any Person, in right of an unrecorded Gonvejranoe of Lands held 



MiMl G«iv«j- Burgage, to assign the Gonveyance in or as nearly as may be in the Form No. 1. of Schedule (F.) 
■MMi to this Act annexed, and the Assignation, or in the event of there being more than One, the sac- 

cessive Aosignations, may be recorded in the appopriate Register of Sannes, along with the Gon- 
yeyanoe itself, and a Warrant of Registration thereon, in or as nearly as may be in the Form No. 
2. of Schedule (A,) ; and it shall be competent to write the Assignation or Assignations aa the 
Gonveyance itscuf in w as nearly as may be in the Form No. 2. of Schedule (F.), in which Gaae the 
Assignation or Assignations and the Conveyance may be recorded along with the Warrant of Re- 
gistration thereon, which shall be in or as nearly as may be in the Form No. 1. of Schedule (A.); 
and the Gonveyance with the Warrant of Registration, and the Assignation or Assignationa, 
separate from or written upon the Gonveyance, being so recorded shall operate in favour of the 
Assignee on whose Behalf they are presented for Registration, as fully and effectually as if the 
Lands contained in the Assignation, or, if there be more than One, in the last Asmgnation, had 
been disponed hv the original Gonveyance in &your of such Assignee, and the Gonveyance, witii 
the Warrant of ilegistration, had been recorded in the Manner her^-before proyided of the Date 
of recording such Qmveyance and Assignation or Assignations. 

Kotaital ^itro. X. When any Person shall have acquired Right by General Gonveyance, Service, Asesgnation, 
oTPmoiu aoq^- Adjudication, or otherwise, to an unrecorded Gonvmnce of Lands held Burgage granted in favour 
taffBiffbia to im- of another Person, it shall be competent to such nrst-mentioned Person to expede, as aforesaid, a 
'^^''MBwt SS i Sf ' Notarial Instrument, in or as nearly as may be in the Form of Schedule (G.) to this Act ^"Twxwlt 
setting forth the Gonveyance and the Title or Series of Htles by which he acquired Right to the 
same, and the Nature and Extent of his Right, and to Recoid the Gonveyance along with the 
Notiurial Instrument in the appropriate Register of Sasines; or where it is not desired to reoord the 
whole of the Gonveyance, it shall be competent to expede, as aforesaid, a Notarial Instrament, in or 
as nearly as may be in the Form of Schedule (B.), setting forth generally the Nature of the Deed, 
and containing at length those Portions of the Deed by which the Lands in r^;ard to which the 
said Instrument is exp^e are conveyed, and by which real Burdens, Gonditions, or Limitations aie 
imposed, and also setting forth the Title or Series of Titles by which the Party acquired Right to 
the Gonveyance, and the Nature and Extent of his Right; and to record such Notarial Instmment 
in the appropriate Register of Sasines; and the Gonveyance with a Warrant of Registration thereon, 
along with such Notarial Instrument in the Form of Schedule (G»), or such Notaral Instrument in 
the Form of Schedule (B.), being so recorded, shall be oquivalent to a Gonveyance in Savour of the 
Person expeding the Instrument, duly recorded along with a Warrant of Registration in the Man- 
ner herein-before provided. 



,g,^^^ ^ XI. When any Lands held Burgage are or shall hereafter be held under a Deed of Entail, it shall 
lilkiid to!^ not be necessary to repeat the Destination contained in such Entail at length in the Gonv^anoes, 
Jnstromenta of Sasine or of Resignation and Sasine or of Gognition and SasiiMi iDatraments of 

GognitiQii, 
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Gogmtioii, Notarial Instrnmente, or otiier Deecb neoeaflary to taranamit, renew, or complete a Title 
under suoh Entail; bat it shall be aofficient to refer to the Destination as set forth at full Length 
in the Deed of Entail recorded in the Rqg^ter of Tailoea, if the aame shall haye been so recorded, 
or as set forth at full Length in any Conyeyanoe, Listrnment of Sasine or of Resignation and 
Saaine, or of Goffnition and Sasine, Instmment of Cognition, Notarial Instrument, or other Deed 
containing such Lands duly recorded in the appropriate Register of Sasines, and forming Part of 
the Progieas of Title Deeds of the Landa comprehended under such Entail, such Reference beinff 
made in the Terms, or aa nearly as may be in the Terms set forth in No. 2. of Schedule (H.); ana 
the Reference so made to such Destination shall be equiyalent to the full Lisertion thereof, and shall 
to all Intents and in all Questions whateyer haye the same legal Effect as if the Destination in the 
recorded Oonyeyance, Instrument, or other Deed referred to had been inserted at length, notwith- 
standing any Law or Practice to the contra^, or any Injunction to the contrary contained in such 
Deed of Entail, and notwithstanding any Enactments or Proyisions to the contrary contained in 
any Act or Acts of Parliament now in force, all which are hereby repealed, so far as inconsistent 
herewith, but no f&rther. 

Xn. When a Deed of Entail comprehending any Lands held Burgage oontains an express Clause Oartata OluMt 
authorizing Registration of the Deed in the R^a^ker of Tailaes, it shaU not be necessary to insert ||^^ 
Clauses of Proiubition against ^ienation, contracting Debt, and altering the Order of Succession, 
but such Clause of Registration shall haye in eyery respect the same Onmtion and Effect as if such 
Clanaes of Prohibition had been inserted accordmg to the present Law and Practice, and duly 
fenced with irritant and resolutiye Clauses. 

Xm. All Conyeyances, with Warrants of Registration written thereon. Instruments of Cognition, g g j w ^gOg^ 
and other Notarial Instruments, hereby authorized to be recorded in the Register of Sasnes, may jSSStvOt^tam 
be recorded at any Time in the Life of the Person on whose Behalf the same diall be presented for inttiniiiwi 
Registration, in tne same Manner as Instruments of Sasine, or of Resignation and Sasine, or of 
Cognition and Sasine, and the Keepers of sudi Register are hereby authorized and required to 
record the same accordingly, when presented for tiuit Purpose; and the Date of Entry in the 
Minute Book shall be held to be the Date of RegistraUon ; and the Date of Registration of all such 
Conyeyances, Instruments of Cognition, and other Notarial Instruments, shall be equiyalent to the 
Date (n Regntration of Instruments of Sasine, of Resignation and Samne, and of Cognition and 
Sasine, according to the existing Law and Practice; and Extracts of all such Conyeyances, 
Warrants of Registration, Instruments of Cognition, and other Notarial Instruments, so recorded, 
shall make Faith in all Cases as the recorded Conyeyances, Warrants, and Instruments themselyes 
would haye done, except where any such Conyeyance, Warrant, or Instrument so recorded shall 
be offered to bo improyen. 

2Liy, Nothing contained in this Act shall preyent the Constitution, Transmisdon, or Completion Pimwrt lonM oi 
of Rights to Lands held Burgage by the Forms in use prior to the pasang of this Act. S^nMT''^'^ 

XY . It shall be competent to a Trustee on a sequestrated Estate, or to liquidators, official or xodt or oomplei- 
yoluntary, appointed for the Purpose of winding up a Joint Stock Company, who shall desire to %J[,.2|^a^^ 
complete a Title to any Lands held Burgage, to expede, in the Manner aforesaid, a Notarial ^So? n?^ 
Instrument setting forth the Act and Warrant of Confirmation in fayour of such Trustee, or the liauidaton ot 
Aopointment of such Liquidators, official or yoluntary, respectiyely, and specifying the Lands j!^}^^*^*^ ^°"' 
belonging to the Bankrupt or Company to which a TiUe is to oe completed, and the Title b7 which '"'"^ 
such Lands are held by the Bankrupt or Company, in or as nearly as may be in the Form of 
Schedule (X.) to this Act annexed, and to record suoh Notarial Instrument in the appropriate 
Re|H>^ ^ Sasines; and such Notarial Instrument bdng so recorded shall be equiyalent to an 
Ini£ruinent of Sasine or of Resignation and Sasine in fayour of the Trustee or Liquidators, duly 
expede and recorded, following on a Conyeyance by the Bankrupt or Company, and Resignation of 
the Lands in due Form ; and when Heritable Securities are contained in such Notarial Iiutmment, 
the Instrument when recorded in the appropriate Renter of Sasines shall, along with its Warrants, 
be equiyalent to an Assignation of such Uentable Securities granted in &your of such Trustee by the 
Banxrupt, or in Sayomx of such Liquidators by the Company, and duly recorded in the said R^pster. 

XYI. In Actions of Constitution and Adjudication against an Apparent Heir on account of his Diiic«Boe jPtlMt 
Ancestor's Debt or Obligation, for the Purpose of attaching Lands held Burgage, forming Part of ^PP"~*™** 
the Ancestor's Heritable Estate, it shall not be necessary to raise separate Summonses of Constitu- 
tion and Abjudication, but both Actions may be combined in One Summons, whether the Heir 
renounce the SuccoBsion or not; and Actions of Constitution, and Actions of Constitution and 
Adjudication, against an Apparent Heir, on account of hds Ancestor's Debt or Obligation, for the 
Purpose of attaching the Ancestors' Heritable Estate, and Actions of Adjudication against such Heir 
on account of his own Debt or Obligation for the purpose of attaching such Estate, may be insisted in 
at any Time after the Lapse of Six Months from the Date of his becoming Apparent Heir, any Law 
or Practice to the contrary notwithstanding; and in all such Cases a Decree of Adjudication shall be 
held equiyalent to a Conyeyance from sucJi Ajicestor of all Lands adjudged in fftyour of the Adjudger. 

XVn. When any Obligation, Burden, Condition, Qualification, or other Matter has been or ObUgatioBibilii. 
qhall be appointed to be inserted or referred to in the Instruments of Sasine, or of Resipation and JJJJJJ"^ ^^^ 
Sasine, or of Cognition and Sasine, applicable to any Lands held Burgage, the same shall be inserted be inaotcd 2n No. 
or referred to in any Instrument of Cognition or other Notarial Instrument applicable to such teriri in rt nu ntati 
Lands to be expede in yirtue of this Act. 

XVIIL In case of any Error or Defect in any Notarial Instrument expede or to be expede in connyuee or 
yirtue of the Act of the Eighth and Ninth Years of the Reign of Her present Majes^, Chapter i"^™'^,^^ 
Thirty-one, or in the recording of any such Instrument, or of any Error of Defect in any Instrument ^j^^hSSSi 

of ofRcgiftntftoB. 
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ofCognHioiitOroilierKotenallBitniinaitiiobe ezpedft In ▼Mm of tUi Aiot, or In tiie l OPOt Jh g 
of anT sneh Inttniiiieiit, or in the reoording ti any CooTByaDoe or Wamnt oif Bcgiitntioo, to be 
recorded in the Regkter of Smums in ▼irtne of thie Aoi, it ahall be competent of new to make and 
record a Kotaxial Inatnunent, or of new to record the Convejance with the otighial, or n new 
Wamnt of Begirtration, at the Gaae may require; and anch new Notarial Inalrament ao ezpede 
and recorded, or each Converanoe ao of new recorded with the original, or new Warrant of 
Begielration, ahall, from the Bate of recording thereof, hare the aame Eflect as if no jprerioaa 
Notarial Inatnunent had been ezpede and recorded, or aa if anch GonTayanoe and original Wamiil 
of BegiatratioQ had not been prerioaaly recorded. 



Mt 




XIX. The Act of the Sixth and Seventh Yean of the Beign of HiaUtelluee^ King WWam 

. « tte ^ Fourth, Chapter Thirty-three, intituled An Act to ameMd and rmfulaU tie Lam of Sootiaad aa 

«r Ar»- to Eramrei in InMtTwmeniM of SasUie and of Ruignation ad remanentiam, ahall extend and bo 

applicable to Inatromenta of Cognition and Notanal Inatromenta anthoriaed by tlua Aot, and to 

Notarial Inatromenta expede and to be expede ondar the Act Eis^th and Ninth Ftctorio, Chaofev 

Thirty- 



MM BO to ^^ -^ "D^^^ Write, and iMtramenta whatever, mentioned or not mentianed in thia Ael, 
rnrtiririitSn iiMi having a Teating Claoee, may be partly written and partly printed or engraTcd: Provided that, in 
pw^rjKtettd or the Teatinff Claive, the Date, if anr, and the Namea and Dengnataona of the Witneaaea, and the 
Number of the Pagea of the Deed, Writ, or Inatmment, if the Nomber be apecified, and the Name 
and Deiignationof the Writer of the written Portionaof the Body of the Deoi, Writ,or IuaUum en l » 
and of t£o written Portiona of the Testinc Claoae, ahall be flxprcamd at length in Writing; and 
anch Deeda, Write, and Inatromenta ahall be aa TiJid and effeetoal aa if they bad been wlmlly in 
Writing. 



;»■ gf txWaf XXL No Town Clerk of any Royal or other Borgh in Scotland who haa been or ahall be 
M^; bllt M i^ppou^tod Bobeeqaent to the Eighth Day of March One thooaand eight hondred and aixty ahall have 
ftrtm * TivwB any ezdoaiTe Right or Privilege of preparing or expeding any Conyeyanee, Inatnunent, or other 
SSS. j^ Q^ Writ applicable to LApd, or 8hall_havo any Right or Compenaation in respect of any Alterationa 



affecting the Righta, Dotiea, or Emolnments of Town Clcrka, which nur^ be made liy thk Act or 

€f Bm% aa tny Act which may hereafter be paaaed: Provided alwaya, that existing Town Clerks, whether sde 
or joint, who, according to the present Law and Practioe, are exclosiYely entitled to prepare Inatra- 
ments of Sasine or of Reaignation and Sasine in Borgago Sobjects, shall, each daring the Period 
to whidi his Rights ahall extend under any legal Appointmcttt or Agreement exiating at the afore- 
said Date, bat no longer, be entitled to claim and receive from the Person presenting for Registra- 
tiou in Uie Borgh l&gister of Sasincs kept by sach Town Clerk any Conveyance, whicb^ v^mbi 
recorded, will operate 5ie Effect of a recorded Instmroent of Sasine, or of Resignation and Saaine, 
anch, but no outer, Fees as he would have had Right to draw, and to appropriate to his own Use 
and Benefit, in rcspoct of the Preparation and reconling of the Instrument of Sasiae or of Resigna- 
tion and Sasine wnich, if this Act had not been paswd, must have been recorded in tho Boigh 
Register of Sasines, in order to operate the like Effect as the reoording therein of such CooTcyance; 
and the Peraon reconling such Conreyanoe in the said Register of Sasincs shall be bound to pay 
soch, but no other, Fees to such Town Clerk in respect thereof: Provided alwaj^s, that ineatimatmg 
the said Fees such Instruments of Sasine or of Resignation and Snsinu sliall not be computed as of 
greater Length than the Writings actually rcconlod whereby such Instruments of Sasino or of 
Koignation and Sasine hare been rendered unnecessary. 

Pioviiioa ftr XXII. From and after the passing of this Act, and during the Period to which the Rights of 
Lmto bald Bar. ^iv existing Town Clerk in any Burgh to which Lands are held Burgage, and no Register of Sasmea 
KSth BcSattt^ ia kept, extend under legal Appointment, and no longer, no Conyeyanee, Writ, or Instrument 
SmIbm Is kept appliotble to Lands in such Burgh held Burgage, and which under the Provisions of this Act shall 
come in place of any Writ or Instrument wliich such Town Chtk would by Law have been 
exclusivoly entitled to prepare had this Act not been passed, shall, as regards such Lands, be TaUdly 
recorded in any Register of Sasincs, unless the Warrant of Registration of such Conveyance, Writ, 
or Instrument shall be subscribed, or where no such Warrant is required, such Conv^nuioe, Writ, 
or Instrument itself shall be subscribed or endorsed with the Signature of such Town Clerk, which 
Signature ho sliall be bound to attach or endorse on Receipt in respect thereof of One Half of the 
Foes which would have been chargeable by him for the Preparation of the Writ or Listrument which 
ho would have been entiilod to prepare as aforesaid, and of no other Fees; but if the said Convey- 
ance, Writ, or Instrument be prei>arod by him, he shall not be entitled, in respect of his Signatsre 
as aforesaid, to any other beyond tho ordinary Foes for preparing such Conveyance, Writ, or 
Instrument: Provided always, that in estimating tho said Fees the said Writ or Instmment duJl 
not be computed as of any greater Length than tho Conveyance, Writ, or Instrument signed by 
such Town Clerk. 

p„^yig^ j^ XXIII. All tho Provisions of this Act applicable to Lands held by the ordinary Boigage Tenore 
Lands In Um ahall be applicable also to Lands in tho Burgh of Paisley held by the peculiar Tenure of Booking; 
h«?b ^BoS£^ ^ *^^ ^**® Provisions of this Act applicable to Ucsi^niation, nnd to Instruments of Sosine, and of 
rrnan ' IiGsi;^ation and Sasine, and of Coi^uition and Sasine, and Registers of Sasines, respectively, of 

Lauds held Burgsgu shall lie applic;iblc also to Booking, and to Instruments of Resignation and 
Booking, and to Extract Bookings, and to tlio Rc^-ister of Booking, resficctivcly, of I^nds in said 
Burgh of I'a'ntUtj held by said Tenure of Booking: Provided alwayis that uotliing in this Act con- 
tained ahall prevent the Constitution, Transmission, or Comi>letiou of Rights to Lands hekl by the 

' ^ Tenure of Booking by the Forma in use prior to tlio pasaing of this Act. 

XXIV. It 
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XXIV. It duJl bd lairM lorilieCoartof SemasmbcmTmBioTbn»ti>'ptmAiB^dBei^^ 
ang «nd leg^tisg tiie Fees payable to Town GlerkB and Keepers of Begistais of Sasines lor and gSiefftaa 
irith respect to all Insfcraments axkd Prooeedings under this Act, and the recording of all Deeds and 
iDstrumentB made and executed under the ProTisioiis thereof; and the said Court may either make 
a General Table of Fees winch shall be applicable to all the Burghs in SeoUandy or may make Special 
Tables of Fees which shall be applicable to any One or more of such Burghs, as they think fit; and 
the TsUes of Fees applicable to each Burgh shall come into operation on the Death, Reflignation, or 
Bmoval of the existing Town Clerk of such Borrii; and it uiaU not be lawful for any Town Clerk 
or the Keeper of the Register of Saanes of any Burgh who shall be appointed after the paarin^ of 
'^ ' Act, to demand or recuTe any higher Fees for or in respect of any lustnimentB or Prooeedmgp 



under this Act, or the recording of any Deeds or Instruments made and executed under the Pro- 

_ _ ififii - - - - 



thereof, than the Fees specified in the Table which for the Time shall be applicable to such 
Burgh; and the said Court may meet for the Puzpose of psaaing and pass such Acts of Sederunt 
eHher during Seesion or Vacation, and may from Time to Time refwal or alter such Acts and Tstbles 
of Fees: Prorided, that all Acts of Sedonmt paand under the Authority of this Act shall, within 
One Month after the Date thereof, be transmitted hj the Lord President of the said Court to One 
of Her Ifajes^ Principal Secretaries of State, that tiie same may be laid before both Houses of 
Parliaiiieal 

XXV. ETery Deed containing a CUmse of Direction in Terns of the recited Act or this Act gggVfjj^ 
presented for Begistration in any Bes^ster of Sasines, shall, if such Clause of Direction is intended to in wanmiflC 
to be acted on, bear express Keferenoe thereto in the Warrant of Registration, if any, which, in B^gMrattoo, 
Terms of the recited Act or this Act, is otherwise required to be endorsed on such Deed, or in a 
separate Warrant of Begistration, in the Form as nearly as may be of the Schedule (K.) to this Act 
annexed; and in the absence of such expresB Reference in such Warrant of Registration as afore- 
said, such Deed shall b^ engrossed in the Raster as if it had contained no Clause of Direction. 

ZXVL It shall be competent for the Town Clerk of any Burgh to expede and record, and for ^Sf^oJfff^ 
the Keeper of any Burgh or other Register of Sasines, Rerersions, &c. to record, any Instrument of SMpmofBtfii- 
Sssine or of Cognition and Sssinc, or any Notarial Instrument, or CaaYeyrukOb or other Writ, in ^*''!^2j£5'£* 
which such Town Clerk or Keeper may be personally interested, either indiyidually or ss a Trustee £Ji?,J|£Si3 S. 
far another or otherwise; and no Instrument of Sasine or oi Cognition and Saane, Notarial Instm- twMt tai neoidtA 
ment, Conreyance or other Writ, expede or recorded prior to the Date of the pasEong of this Act, or ^^^^ 
which may hereafter be expede or recorded, shall be cnallengeable or in any way affected by reason 
of personal Interest in the Town Clerk or Keeper of the Raster by whom the same has been expede 
or recorded as aforesaid: Prorided that this Enactment shall not prejudice or affect any Action or 
which may hare been instituted prior to the passing of this Act. 



XXVn. In Excambions of Entailed Lands, whether held Buigage or not, it shall not be neoes- SJjj^.^ 
sary to insert at Length in. the Conreyanoes of the Lands obtain^ in exchange for such entailed in mxouSkSii 



Lands, or in the InstmmentB of Sasine, Notarial Instruments, or other Writs, which may follow g^*^j*|' 
upon such Conyepnces, the Destination of Heirs, or the Conditions, Prohibitions, Decliurations, ^"^ 
Lnnitations, Restrictions, Clauses irritant and resolutiye, or Clauses authorizing Registration in the 
Register of Tailzies, contained in sodi Deed of Entail, but in such Conyeyances, and in all other 
Conyeyanoes of Entailed Lands, and in all Notarial Instruments applicable thereto, it shall be compe- 
tent and sufficient to refer to such Destination, and to such Conditions, Prohibitions, Declarations, 
IiimitationB, Restrictions, Clauses irritant and resolutiye, and Clause authorizing Registration in 
the Register of Tailzies, as set forth in the Deed of Entail recorded in the Register <n Taihaes, if 
the same shall haye been so recorded, or as set forth in any Conyeyance, Instrument of Sasine, or other 
Writ duly recorded in the approiuiate Register of Sasines, and forming Part of the Progren of 
Title Deeds following on such Deea of Entail, such reference b^g made as nearly as may be in the 
Terms set forth in Schedule (L.) to this Act annexed ; and the Reference so made to such Destina- 
tion, and to such Conditions, FVohibitions, Declarations, Limitations, Restrictions, Clauses irritant 
and resolutiye, and Clause authorizing Registration in the Register of Tailzies, AaX\. bo equiyalcnt 
to the fuU Insertion thereof, notwithstanding any Law or Practice to the contrary or any Injunction to 
the contrary contained in such Deed of Entoil, or any Enactments or Proyisions to the contrary 
contained in any Act of Parliament, all which arc hereby repealed to the Extent of making this 
Enactment operatrye, but no further. 

XAVlll. When any Lands, whether held Burgage or not, disponed, under the Authority of an ^fSLJSjUSS 
Act of Parliament, in excamlnon for other Lands, are burdened with Debts, the Lands so duponed ^ ote i^SS 
shall, from and after the Date of Registration in the appropriate Register of Sasines of the Contract to *'^^^^*^ 



or Deed of Excambion of such Lands, be freed and disburdened of such Debts so far as prcyiously ^SUthiS 
affecting the same, and shall bo burdened with the Debts, if any, which preyiously affected the 
Lands acquired in exchange for the same, in the Order of ^-eference in which such Debts were a 
Burden upon such last-mentioned Lands: Proyidcd always, that before any such Excambion is 
authorized (in addition to such Procedure as may be prescribed by such Act) such Intimation as 
tiie Court of Session may consider necessary shall be maoe to all Creoitors haying Interest, and such 
Creditors shall bo entitied to state any Objections thereto, of which the Court shall judge : Proyided 
also, that in such Contract or Deed of Excambion, or in a Schedule subscribed as rdatiye thereto, 
and dechirod to bo Part thereof, and recorded therewith, there shall be set forth ns to each of the 
said Debts the following Particulars; namely, the Amount of the Debt, the Date of rooording the 

Q Writ 
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Writ hf wliieh ite CoD8titiitio& was oriflinan^ pnbBahed, ilia Begvter in wbich tlie nme 

pablialied, the Name and Dengnation of the Original Creditor, and if the Debt has been tnuiafened 
the Name and Denenation of the Creditor understood to be in right thereof for the Time, and the 
Date of recording ibe Writ whereby his Right was published, and the Riq^er in which the same 
was so published; proTided further, that in such Contract or Deed of Ezcambion such Debts shall 
be exprasly declared to burden the Lands to which the same are transferred as aforesaid* 

2<*B*^ l>*^ XXIX. In all Cases where there are or shall be Entailer's or other Debts or Sums of Money 

flhamd^ «. which miffht la¥rfully be made chargeable, by Adjudicatiou or otherwise, upon the Fee of an Entailedl 

tiiiid EaiatM by Estate, die Heir of Entail in poeseBBion of such Estate for the time bang shall have all the like 

SStte^ '^ Powers of chamng the Fee and Kents of such Estate, or any Portion thereof, other than the ^lan- 

oBi^. sion House, Omces, and Policies thereof, with such Debts or Sums of Money, and of firantin^. with 

the Authority of the Court of Session, Bonds and Dispositions in Security for the Amount of such 

Debts and Sums of Money, as by the Act Eleventh and Twelfth Victoria^ Chapter Thirty-siz, and 

the Act Sixteenth and Seventeenth Vtctorux, Chapter Ninety-four, are confemd with i^erenoe to 

Provisions to younger Children; and such Bonds and Dispositions in Security mav be granted in 

&vour of any Parties in the Right of such Debts or Sums of Money at the Date when such Bonds 

and Dispositions in Security are executed. 



g«tGlntii of XXX. The Short Clanses of Consent to Registration for Preserration, and for Preservation and 
SSnSoiimftybe Execution, set forth in the Schedule (A.) annexed to the Act Tenth and Eleventh Ftctorid, Chapter 
utdiaaayDMd. Forty-eight, shall, when occurring in any Deed or Writing whatever, have the like Meaning and 

Import as by the said Act is attributed to them when occurring in any Disposition, Conveyance, 

Deed, or Instnnnent referred to in the Ftrst Section of the said Act. 

"^ i^!S£S XXXI. With reference to the First Section of the '^Titles to Land (Scotland) Act, 1858," it is 

to^ idnS^ declared and enacted, that in all and each of the Cases set forth in the Sixth Section of the Act 

K^rCooftjuoM Tenth and Eleventh Vicioria^ Chapter Forty-seven, or in the Fifth Section of the Act Tenth and 

tSSSSu of ^ Eleventh Victoria, Chapter Forty-eight, or in the Fourth Section of the Act Tenth and Eleventh 

SSk Victoria, Chapter Forty-nine, or in uie Fourth Section of the Act Tenth and Eleventh T7ctona, 

Chapter Fifty, or in the Twenty-seventh Section of the Act Tenth and Eleventh Victoria, Chapter 

Fifty-one, it is and shall be lawful to refer as in the said Acts of the Tenth and Eleventh Victoria 

Is provided, to such Real Burdens or Conditions or Limitations as are therein specified, as set forth 

at full Length in any Conveyance or Notarial Instrument recorded in the appropriate Register of 

Saaines of uie Lands to which such Burdens or Conditions or Limitations apply; and that such Re* 

ference is and shall be equivalent to the full Insertion in the Disposition, Conveyance, Procuratory, 

Charter, Precept of Clare constat, Decree of Adjudication, Instrument of Sasine, or other Deed or 

Instrument in which such Reference occurs of such Real Burdens or Conditions or limitations, and 

has and shall have all the l^;al Effects assigned by the said Provisions of the said Statutes, or any or 

either of them, to any Reference to such lual Burdens or Conditions, or Limitations, as set forth at 

Length in any recmed Instrument of Sasine, (x recorded Instrument of Resignation ad remanentiam, 

BximloBfirPro- XXXII. The Provisions of the Act of the Thirteenth Year of Victoria^ Chapter Thirteen, inti- 
lirvirt. & i^ to tuled An Act to render more nmjaU and effectual ike Titles hy which Congregations or Societies osm- 
Ttuu for tiM dated for Purposes of Religious Worship or Education in Scotland hold real Property required/or suck 
^Sl^S^^ ^ Purposes, shall apply to all Trusts for the Maintenance, support, or Endowment of Ministers ol 
SoboS^ Rebgion, Missionaries, or Schoolmasters, or for the Maintenance of the Fabric of Churches, Chapeb, 
Meeting Houses, or other Places of Worship, or of Manses or Dwelling Houses or Offices for Minis- 
ters of the Gospel, or of Schoolhouses, or Schoobnastera' Houses, or other like Buildings; and shall 
also apply to Feu Duties and other Heritable Property as well as to Lands and Houses and Money 
invested on Heritable Security; and it is herebv declared and enacted, that the Sodeties or Bodies 
of Men specified in the said Act include and shall be deemed to include the General Assemblies, 
&(rnods, and Presbyteries of tiie Established Church of Scotland, and of all other Presbyterian 
dhurches in Scotland, 

BceecdiBf Deeds XXXm. The last Proviso to the Ninth Section of the "Tides to Land (^Scotland) Act, 1858," 
^^Sm£naa expressed in the following Terms, viz,, "Provided always, that the recording of sudi Deed along 
SSto operate "with such Writ shall have the effect of an Instrument of Sasine following on such Deed," is hc^^ 
BuiM en each repealed; and in lieu thereof, when a Deed which is the Warrant for Roignation, with a Writ oif 
^^**^ Reognation written thereon, has been or shall be recorded in the appr^riate Register of Ss s i nffl , 

the recording of such Deed along with such Writ shall not have the Effect of an Instroinent of 

Sasine following on such Deed. 

D6ieripti4m of XXXIV. The Fifteenth Section of the redted Act is hereby repealed; and in Ueu thereof be it 

I^^^LSaSS^ enacted. That where anv Lands held or not held Burgage have been particularly described in any 

^j^^tebiaerted prior Conveyance, Discharge, or other Deed or Instrument duly reoorcled in the appropriate Regis- 

la nbeement ter of Sasines, it shall not be necessary in any subsequent Conveyance, Discharge, or other Deed or 

MiMmmir. *'* Instrument containing or referring to the wliole or any Part of such Lands, to repeat the particolsr 

Description of tiie lands at Length, but it shall be sufficient to specify the Name of the County, 

and, mere the Lands are held Burgage, the Name of the Burgh and County in which they are 

situated, and to refer to the particular Description contained in the prior Conveyance, Discharge, 

or 
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or other Deed or Inatnuiieiit so recorded, in or as nearly as may be in the Maimer set forth in No. 
1. of Schedule (H.) to this Act annexed; and the Specification and Reference so made shall be held 
to be equivalent to the full Insertion of the particular Description contained in such prior Convey- 
ance, Dischaiqg^, or other Deed or Instrument so recorded, and shall have the same Effect as if the 
particular Description had been inserted exactly as it is set fortli in such prior Conveyance, Dis- 
chai^ge, or other Deed or Instrument. 

XXXV. The Thirty-first Section of the ''Titles to Land (Scotland) Act, ld.i8," is hereby re- G<«v«yiiio« and 
pealed; and in heu thereof be it enacted. That in case of any Lrror or Defect in any Notarial In- kJ^'^SSL"^ 
Btrument expede or to be expede in virtue of the said Act, or of the Act Eighth and Ninth Victoria^ ntw. 
Chapter Thirty -one, or in the recording of any such Instrument, or of any Instrument of Resig- 
nation ad remanentiam, or in the recording of any Conveyance, or Procuratory of Resignation ad 
remanenUaniy or Warrant of Registration, recoroed or to be recorded in the Register of Sasines 
in virtue of the said Titles to Land Act, it shall be competent of new to make and record a Notarial 
Instrument, or Instrument of Resignation, or of new to record the Conveyance, or Procuratory 
of Resignation, with the original or a new Warrant of Registration, as the Case may require; and 
such new Notarial Instrument or Instrument of Resignation, so expede and recorded, or such Con- 
veyance or Procuratory of Resignation, so of new recorded, with the original or new Warrant of 
Registration, as the Case may require, shall, from the Date of recording thereof, have the same 
Effect as if no previous Notarial Instrument or Instrument of Resignation had been expede or re- 
corded, or as if such Conveyance, or Procuratory of Resignation, and the Original Warrant of 
Registration had not been previously recorded. 



XXXVI. The Words *'to be holden in the same Planner in which the Granter of the Convey- MMainir of 
"anoe held or might have held the same," in the Fifth Section of the "Titles to Land (^Scotland) ^n ^"^ ^ 
Act, I808," and the Words of the same or similar Import in the Twelfth, Twenty-first, Twenty- a^** im8, de- 
second, and Twenty -seventh Sections of the said Act relative to the Manner in which the Lands dared, 
mentioned in the said Sections are to be held, are hereby declared and shall be construed to mean 

that the Lands are to be held a me vel de me, where the Investiture of Lands contains no Prohibition 
against Subinfeudation or against an alternative Holding, and a me only where the Investiture con- 
tains such Prohibition: Provided always, that where tl^ Investiture contains such Prohibition, the 
Conveyance or Instrument shall, if an Entry in the Lands therein specified or thereby conveyed be 
expede with the Superior within Twelve Months from the Date of such Conveyance or Instrument, 
have the same Preference in all respects from the Date of recording in the appropriate Roister of 
Saaines the Conveyance or Instrument, as if the same contained an a me vel de me Holding, and the 
Investiture did not contain any Prohibition against Subinfeudation or against an alternative Hold- 
ng. 

XXXVII. The Thirty. third Section of the Tities to Land (Scotland) Act, 1858, shall be read ^^S^S!^^ 
and oonstrued as if the Word "Resignation*' were substituted for the Word "Registration" occur- uuS {S^aS, 
ring in the said Section. isss ** 

XXXVni. Where a Judicial Factor shall apply by Petition for Authority to complete a Titie to Mode of oomplet- 
any Lands held or not held Burgage forming Part of the Estate under his Management, and where jJJji^S^ iSctor 
the Petition shall specify the Lands to which such Title is to be completed, the Warrant granted onAitasiEfUto 
for completing such Titie shall. also specify the Lands to which such Titie is to be completed, and *e. 
snch Warrant shall be held to be a Disposition of the Lands, and an Assisnation of any Heritable 
Securities contained in such Warrant in due and usual Form, in favour of such Judicial Factor by 
the Person, whether in Life or deceased, whose Estate is under Judicial Management, and, where 
snch Judicial Factor has been appointed on a Trust Estate which shall have been vested in a Trustee 
or former Judicial Factor by such TVustee or former Factor, whether in Life or deceased, for the 
Purposes of such Trust: Provided always, that for enabling the Person in whom such Lands were 
last vested, or kjs Representatives, or other Parties interested, to bring forward compet€nt Objec- 
tions against such Warrant being granted, or Claims upon the Estate, the Court shall order such 
Intimation and Service of the Petition as to them shall seem proper. 

XXXIX. Charters of Resignation or Adjudication or Sale shall operate as a Confirmation of the ^^JP^S^^^L!^ 
whole Deeds and Instruments necessary to be confirmed in order to complete the Investiture of the nn^ ^^ to openSi 
Party in whose Favour such Charter may be or may have been granted. CoBiiniatioo. 

XL. Writs of Confirmation and Writs of Resignation and Writs of Clare constat granted in wriu of Cosflr. 
Terms of the Tities to Land (Scotland) Act, 1858, by Subjects Superiors, shall be authenticated in JJJJSJSLiS 
the Form required by the Law of Scotland in the Case of ordinary Deeds. to be teetedT^ 

XLL The 
Clare constat, 

Writs of Aoknowk _ x - 

M that now chaigeabM on Cbartoi of Confinnatioii, Charten of ttesgMtioni tod Preoepta of Claro 

XLSL 
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^ XLIL The Feet to be drawn from and all«r ilie pwing of thk Act in the Office of tlie Bflgater 
of Deeds, Plobative Writi^ and Proteeta ahall be applied in the &at instance to PaTment of the 
Principai Keeper to the Extent of a 8am of Fitc handred Pounds annudlj, and of eadi of the Two 
Amirtant Keepers to the Extent of Three huMired and fifW Pounds annoallj, and any Sorphii d 
the said Fees shall be disposed of aooording to the esisling Law and Ptaotioe. 

XUn. This AiCt shall take effiKt from and after the First Day of October One tfaoassDd eigW 
hundred and sixty. 



SGHEDULES lefened to in the foregoing Act 

SCHEDULE (A.) 

No. 1. 

Wammi oj Beguiratum to he written on o Comvewanee when preeented wiAout Auignafion tgtari or 

Notarial iMtrumenL 

RxGiRBB on behalf of A.B. (ineert DeeiffnaHom) lor Register, fte., along with AsBgnatun (or 
AjBJgnatiflDs) hereon] (or oCfterwife, as ike Cue may he). 

(Signed) A,R, 

[or] CJD., W.S., Edinbofsh 

[or, ae ike Caee may Se,] Agent of the 

madA.B. 



No. 2. 

TFarrmU of Registration to he written on a Conveyance wken presented wiik Auignation oporf or 

Notarial InstrumenL 

RxoiSTZR on behalf of A.B. (insert Designation) along with the Assignation [or Assignatians or 
Notarial Inatrament] dooqneted with reference hereto (or otherwise^ as tke Case may be). 

(Signed) A.B. 

lor] CD. W.&, Edinburgh, 

[or, as ike Case mag 6e], Agoit of the 

midAJ^. 



SdHEDULE (E) 

Notarial Instnment in favour ofDiiponee or%is Assignee^ ffc. 

At there was by lor cm behalf] of AM, of Z. Escnrivs, 

presented to me, Notary Pahlic sabscribiDg, a Disposition lor otker Deed^ or an Extract of aDeed, 
as ike Case may he]^ granted by CD, of x, Esqaire, and bearin|^ Date [insert tke Date], by which 
Disposition the said C.D. sold, alienated, and (]&{)oued to the said A.B. {or gaTe, granted, and dis- 
poned, or otherwise^ as the Case may be^ to the said A.B] {or to E.FJ]^ and his Heirs and Assignees 
[insert tke Destination^ ifony^ so far as may be necessary], heritably and irredeemably lor redeem- 
ably, or in life-Bent, or otherwise^ as tke Case may be], all and whole linsert tke Description of ike 
Subjects conveyed; and if the Deed be granted under tke Burden of a Beat lAen or Servitnde, or any 
oiker Incumbrance^ Condition, or Qualification of the Rights or under Redetnption, add Aene], Imi 
always under the Borden of a Beal Lien, &c [as ike Case may be], llf tke Person esq^edmg Ae 
Instrument be oiker ikan ike original Disponee, add]. As also there wss presented to me {hire spei^ 
the Title or Series of Titles by wkiek suck Person acquired Bightf and de Nature and Extent of hs 
Bigkt]. Whereapon this Instrament is taken in my Hands, in Terms of the Titles to Land (Soot- 
land) Act, 1860. In witness whereof [insert a Testing Clause^ as in Instrument of lUsignatiom and 
Sasine autkorized by ike Act 10 jr 11 Vict, Cap. 49.] 

(Signed) CM. 

Notaiy Poblie. 

U:., WitnesB. 
i#«lf<i WitnoH* 



TITLBS TO LAKD (SCOTLAND) ACT. 45 

SGHEDULE (C.) 

OoMu ofJXmc&m 9peeijjfing Part of Deed whidi Grander dmree to he recorded. 

And I direct to be noorded in (he Register of SeBinai the Part of this Deed from its Commence- 
ment to the Words (insert Words) on the line of the Page [and also 

the Pkrt from the Words (tiuert »ror<29) on the Line of the Page to 

the Words (uuerf TFordf) on the Line of the Page] [or I direct the 

whole of this Deed to be recorded in the Begisker of Sasines with the esoepSon of the Part] [or 
Ptotiy as the Case mof 6e, specifymg ike Part or Parts excepted^ as aboveJ] 



(D.) 

Writ of Clare amstat in Burgage Subjects. 

Ws Itpeeify Grantersl, Whereas it dearly anpears that C^., [mmH JVosie and J>esigmaion of 
Ae Ancestor} died last rest and seised in [describe Lands; and then insert any necessary Clauses as 
in Writs of Clare constat applicable to feudal Property]; and that conform to Instmment of Cogni- 
tion and Sasine [or as the Case may be] in fftTour of the said CD,^ recorded in the Begister of 
SasineBof [tiuerf cAe 7^o/(A<iZ^fer],the Day of in the Year 

And that A.B, [insert Name and Designation of Heir'] is ddest Son and nearest and lawful Heir of 
the said CD. [or as ike Case may be]. Therefore we hereby declare the said A.B. to have Bight to 
the said Lands as Heir foresaid. Li witness whereof [to be tested and signed in cowunon Form}. 



SCHEDULE (E.) 

Notarial Instrument in favour of a general Disponee^ or his Assignee^ ffc. 

At there was hj \or on behalf of] A,B. oltZ.^ presented 

to me, Notary PabHc snbscribing, a Dispontion [or Mer Deed or Instrument]^ noorded in the 

5 specify Begister of Sasines and Date ofreeordmg]^ hj which recorded Diqweition [or other Deed or 
^nstrumenC] CD. of Y. was rested in all and whole [describe the Lands or other Subjects^ as the Case 
may be]\ as also there was presented to me a general Disposition [or other Deed^ or an Extract of a 
Deed]y granted hy the said C.D.y and bearing Date [insert Date]^ by which general Diqwaition the 
Mid C.D. gare, granted, and disponed [or otherwise^ as the Case may 5e], to the said A.B. and his 
Heiis and Assignees, [or otherwise, as Me Case may 5e], heritably and irredeemably [or in life-Bent 
or othenoise, as the Case may 5e], all and sundry the whole Heritable Estate of which he was [or 
might die] poesessed. [I/the Deed be granted wukr any Beat Burden^ or Condition or Qualification^ 
addherejhat always under the Burden of the Beal lien, &c; and if the Deed be granted in truH. 
or for specific Purposes^ add^ but always in trust or for the Uses and Purposes mentionad in said 
Deed. Jfihe Person expeding &e Instrument be other than the original Ditpofnee^ add^ as also there 
was presented to me iepeeify the Title or Series of Titles by which such Person acquired Bight^ and 
ike Nature and Extent <if his Bight)]. Whereapon, jx;., « t» iSdkedHie (B.) 



(F.) 

NaL 

Assignation of an unrecorded Conv^anee. 

I, wA^.,inoQnsid6ration'o^&e. [or otft«rwiw. Of (i^ Osm may ie], hereby aarign to CD. and his 
Bean and Assignees [or otherwise^ as the Case may (e], the Dispositaon [or other Deedy specifying 
the Nature of the Deed^] granted by E.F.^ dated, &c, by which be conveyed the Lands of JlT, as 
therein described, to me [or otherwise^ as the Case may (e, specifying the connecting TUle^ and the 
Nature and Extent of the Bight conveyed. State the Term of the Assignee's Entry; and other 
Partiadars^ \fany^ ou^ to be tpecyied.} Li witness whereof (insert a Testing CUtuse in Ae usual 
Form]. 



No. 2. 

Assignation of an unrecorded Conveyance written upon ihe Conveyance. 

I, A.B,y in conrideration of; &c. [or otherwise, as the Case may &e], hereby assign to CD. and his 
Bm tad AaatpkOBS [or otherwise^ as the Case may be],ihe ian^ 

afe therein described, granted in my Farour Tor otherwise, as the Case may be, specifying the connect^ 
ing Title, and the Nature and Extent of the Bi^ conveyed. State the Term t/the Asngne^s Entry; 
mdoiherParticuka^ifany^ous^tobetpecified]. Li witnen whereof [tiuerf a TeilM CfoiiM m 



AemmlForm}, 



SGBfti 



16 23' AND 24" VlCTORIiE, c. 143. 

SCHEDULE (a.) 

Notarial ItutntmmU in favour of an Auignee to an unrecorded Conveffanee to be rteorded along wiA 

&e Conveifance. 

At there was hy [or on behalf oQ il.^. of Z., 

praented to me, Kotaxy Pablic snhKribing, a Disposition [or other Deed^ om the Case may 6e, 
Meei/ying the Nature of the Deed]^ granted by CD. of 71, ana bearing Date [insert Dole]; hy whidi 
Disposition the said CD. oonTeyid to E,F. the Lands of X, as therein described, and which Dis- 
position IS to be recorded along with this Listroment; as also there was presented to me [q>e^ the 
Title or Series of Titles bw which A.B. ac^ed Eighty and ihe Nature and Extent of his Agki], 
Whereupon, jrc., as in SckeduU (B.) 

(l^ed) G^.^ 

Notary PaUic. 
/.jr., Witness. 
LM., Witness. 



SCHEDULE (H) 

No. 1. 

Clause ofRtferenee to particular Description contained in a prior Deed, 

Ths Lands [or Subjeets] and others [or the Lands delineated and coloured on a 

Copy of Uie Ordnance Sonrey Map hereto annexed, and signed as relatiTe hereto,] [or the Lands of 
A, and others,] [or the House No. 10, Street, and others,] [or other like «Aoft 

Description^^ in the County of , [or in the Burgh of and County of 

as the Case may he}, being the Lands [or Subject^ narttenlarly described in the Dis- 
position [or other Deed^ as the Case niay be\ granted by CD., ana bearing Date [insert Date]^ and 
recorded m the [iq>ecify Register of Sasines] on the Day of in the 

Year , [or as particularly described in the Instrument of Sadne or Notarial Lustroment 

recorded, jv., or as the Case may be.j [If Part onlv of Lands is conveyed^ describe such Part as 
above^ and add, being Part of the Lands particularly described, j-c; or thns^ being the Lands [or 
Subjeoti] as particularly described, &c., with the Exception of; and describe the Part excepted,"] 



No. 2. 

Clause of Reference to Destinations in Entails. 

[After inserting such Part of the Destination as may be thought necessarf^ add] and to the other 
Heirs specified and contained in a Disposition and Deed of Entail of the said Lands executed by ^ 
Deceased /?.F., bearing Date the Day of in the Year , 

and recorded in the R^;ister of Tailzies on the Day of in the Year 

, [or in the said Disposition and Deed of Entail dated and recorded as afivesaid, or 
in a Deed [or InsUnment] recorded [specify Register of Sasines] upon the Day of 

in the Year ]. 



SCHEDULE (L) 

Notarial Instrument in favour of a Trustee in a Sequestration, or of Liquidators of Joint Stock 

Companies. 

At there was, by [or on behalf of] A.B,^ as Trustee on the 

sequestrated Estate of CD., [or as Liquidator for winding up the {xpeci/y Name of Com^mnyy]^ pre- 
sented to me, Notary Public subscribiog, a Disposition [or oilier Deed or Instrument] [insert Date] 
recorded in the [specify Hefjister and Date of recording]^ by which ^r., [specify the Title or Series of 
Titles by which the Bankrupt held the Lands]; as also there was presented to me an Extract Act and 
Warrant of Confirmation in favour of the said A.B., dated [insert Date] [or here specify the appoint' 
ment of the Liquidator or Liquidators, and Ute Date thereof]. Whereupon, jne., as in Schedule (B.) 



SCHEDULE (K) 

RcoiSTBB, in Terms of Clause of Direction, on behalf ci A.B. [insert Deswnation, and, where 
necessary, add, along with Assignation hereon (or Assi^ations hereon) (or Writ of Resignataoa 
heieon} (or the Assignation or Assignations or Notarial Instrument dooqueted with raereiioe 

(Signed) A.B. 

[or C.D.t W.&, EdinboiyliJ 
[or, CM (Ae Com may (e] Agnt of the nia ii.A 



hereto) (or otherwise^ as tha Case may be)]. 



TITLES TO LAND (SCOTLAND) ACT. 47 

SCHEDULE (L.) 
Clmue of Reference to Conditions ofEntaily ffn, 

^ [After the Description of the Lands insert] But always with and UDder the CosditioDB, Prohibi- 
tioDB, Declarations, Limitations, and Restrictions, and Clauses irritant and resolutive, [or Clause 
authorizing Begistration in the Register of Tailzies, as the Case may be^] contained in a Disposition 
and Deed of Entail of the Lands of X [specify leading Name merely]^ and others, executed by the 
Deceased J?.F., bearing Date the Day of in the Year and 

recorded in the Register of Tailzies on the Day of in the Year 

[or in the said Disposition and Deed of Entail dated and recorded as aforesaid] [or 
in (specify Writ) recorded in the General Register of Saaines (or^ as the Case may be) upon the 

Day of in the Year ]. 



THE END OF ACTS OP PARLIAMENT. 
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